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INTRODUCTION. 


After  having  studied  the  tisaal  time  prescribed  by  law  and 
the  rules  of  Court,  I  was  admitted  attorney  and  counsellor  at 
law,  in  August,  1795.  In  the  winter  preceding,  Northumber- 
land county  had  been  divided,  and  a  large  portion  of  it,  extend- 
ing from  the  line  of  Luzerne  county  to  the  Allegheny  river, 
bounded  on  the  North  by  the  line  of  New  York  and  on  the 
Southemly  side  by  Westmoreland,  Huntingdon,  MifBin  and 
Old  Northumberland,  was  erected  into  a  new  county,  called 
Lycoming.  Although  this  included  what  are  now  nine  or  ten 
counties  and  parts  of  three  or  four  more,  it  was  then  a  frontier 
county ;  seven-eighths  of  it  wilderness ;  its  population  barely 
entitling  it  to  one  Representative  in  the  State  Legislature. 

In  this  State,  at  that  time,  there  were  only  five  Judicial  Dis- 
tricts. The  number  was  sooh  increased,  and  I  found  myself  in 
a  District  including  Bedford,  Huntingdon,  Mifflin,  Northumber- 
land and  Lycoming  counties.  There  was  not  much  wealth, 
except  in  land,  and  not  many  lawsuits,  except  those  relating  to 
the  title  to  land.  In  the  District  were  titles  within  the  purchase 
of  1754 ;  and  the  Land  Office  titles  were  either  Warrants  or 
Locations,  of  1766  and  the  following  years ;  titles  within  the  pur- 
chase of  1768,  and  these  were  either  Warrants,  or  Applications 
of  3d  April,  1769,  and  following  months,  until  September ; — 
titles  within  the  purchase  of  1784,  and  these  were  either  Pre- 
emption Warrants,  or  Lottery  Warrants,  or  general  warrants. 
No  law  book  had  been  published  of  decisions  in  this  State, 
except  the  first  volume  of  Dallas's  Reports.  When  I  heard  of 
the  titles  above-mentioned,  f  did  not  know  in  what  respects  the 
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one  differed  from  the  other.  I  was  determined  to  become  a 
lawyer,  and  to  learn  to  understand  all  this  ;  but  how  or  where 
I  could  obtain  the  information  wanted  was  the  difficulty.  In 
Lycoming  county,  where  I  settled,  were  only  three  young 
lawyers,  admitted  in  the  same  year,  in  the  Eastern  counties, 
no  one  of  whom  knew  any  more  of  land  titles  than  I  did ;  and 
none  of  whom  ever  learned  to  know  any  more.  I  became 
acquainted  with  some  men  who  had  been  Deputy-Surveyors, 
hoih  under  the  Proprietary  and  State  Government.  I  particu- 
larly  mention  William  Maclay,  afterwards  of  Harrisburg,  but 
then  of  Northumberland,  at  least  in  the  summer  season  ;  from 
him  I  learned  more  than  from  any  I  had  known  before  ;  perhaps 
than  from  all  I  had  known  before. 

Every  suit  instituted  in  the  Common  Pleas  might,  if  the  value 
in  dispute  exceeded  £50,  be  removed  into  the  Supreme  Court ; 
and  almost  all  ejectments  were  so  removed ;  and  the  Judges  of 
the  Supreme  Court  held  Courts  of  Nisi  Prius  in  each  county, 
once  a  year.  In  a  few  years  the  Circuit  Court  system  was 
adopted,  which  differed  from  the  other  principally  in  this  ;  the 
records  of  the  Court  were  kept  in  e^ch  county,  the  judgments 
were  entered  in  the  county  and  the  executions  issued  in  the 
county,  and  not  in  and  from  the  Supreme  Court,  which,  then, 
sat  only  in  Philadelphia.  .  Under  this  system  all  ejectments 
were  removed  into  the  Circuit  Court^  held  only  by  the  Judges 
of  the  Supreme  Court.  In  these  courts  only  could  I  obtain  the 
information  I  wanted ;  and  regularly,  for  years,  I  met  the  Cir* 
cuit  Court,  at  each  county  in  the  District ;  went  in  with  the 
Court  and  came  out  when  it  rose ;  with  paper  before  me,  and 
pen  in  hand,  writing  down  the  titles  on  each  side,  the  testi- 
mony of  every  witness,  the  points  made  as  to  the  admission  of 
evidence,  the  decision  made  on  these  points,  and  the  opinions 
of  the  judge  in  his  charge  to  the  jury.  In  this  I  soon  acquired 
an  aptness  and  accuracy  which  are  only  attained  by  practice. 

In  the  intervals  between  the  Circuit  Courts,  I  arranged  and 
digested  my  notes,  so  that  I  could  readily  refer  to  them  for  any 
case  contained  in  them.  I  was  oAen  called  on  by  members  of 
the  bar,  younger,  and  older  too,  than  myself,  to  state  the  precise 
point  decided  in  a  particular  case.  During  this  time,  including 
the  first  seven  or  eight  years  after  my  admission  to  the  bar,  I 
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was  often  asked  to  publish  my  notes ;  and  at  times  I  thought 
of  it. 

The  Honourable  Thomas  Cooper,  who  had  been  at  times 
before  the  world  in  different  lights,  and  among  other  things, 
bad  been  a  barrister  in  England,  was  appointed  President  Judge 
in  the  District  in  which  I  resided,  and  he  had  had  little  .prac- 
tice, and  possessed  little  knowledge  of  our  laws,  especially 
of  our  titles  to  land.  He  borrowed  many  of  these  manu* 
scripts. 

The  usual  effect  of  industry  and  close  study  had  begun  to  show 
in  my  professional  business.  I  was  retained  in  many  ejectments, 
and  before  1807,  in  most  of  those  pending  in  that  District. 
I  was  familiar  with  all  the  different  titles.  I  had  other  busi- 
ness  than  reporting  Nisi  Prius  cases ;  and  the  reports  I  had 
were  many  of  them  neglected  and  are  lost. 

Within  the  first  year  after  I  came  to  the  bar,  I  formed  and 
mentioned  my  design  of,  at  some  time,  publishing  an  essay  on 
the  history  and  nature  of  original  titles  to  land  in  the  Province 
and  State  of  Pennsylvania.  This  was  prevented  by  want  of 
knowledge  at  first,  and  then  by  press  of  business. 

In  1818, 1  was  appointed  President  Judge  in  that  District. 
The  District  had  become  very  populous.  The  lists  of  causes 
at  issue  and  untried  were  large  in  each  county,  and  I  was  com- 
pelled to  hold  adjourned  courts  often;  in  some  counties  between 
every  two  terms  of  the  Common  Pleas. 

In  1826, 1  was  placed  on  the  Bench  of  the  Supreme  Court ; 
and  since  that  time  nearly  three  hundred  days  in  each  year 
have  been  employed  in  holding  courts,  and  going  to  and  return- 
ing from  the  five  places  where  it  is  held. 

In  1845,  my  commission  expired,  and  at  the  age  of  seventy- 
five,  I  am  engaged  in  what  was  planned  nearly  fifty  years  ago, 
and  which  thirty  years  ago  I  could  have  completed  in  less  time 
than  now,  and  made  it  a  better  book.  Old  age,  I  am  sensible, 
has  blunted  and  weakened  my  bodily  and  mental  powers. 

I  have  had  no  little  difficulty  as  to-  what  I  was  to  do,  and 
how  I  was  to  do  it.  After  having  spent  much  time  in  examin- 
ing the  records  of  the  Land  Office,  I  have  found  many  things 
there,  of  the  existence  of  which  I  had  no  previous  knowledge  j 
for  until  now,  my  information  commenced  at  1754 ;  and  much 
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-which  I  expected  to  find  is  not  in  the  Office  and  never  was 
there ;  some  things  which  once  were  there  are  not  now  .to 
be  found ;  and  much  of  what  is  found  from  1682  until  about 
1732  is  not,  as  I,  (and,  as  I  suppose,  most  lawyers  and  judges,) 
expected,  it  was.  I  know  no  other  way  in  which  all  this  can  be 
made  intelligible  and  useful  than  by  giving  copious  extracts, 
showing  that  in  the  same  county,  on  the  same  day,  warrants 
were  granted  to  individuals  on  difleient  terms ;  depending  on 
reasons  about  which,  in  many  cases,  we  can  only  form  conjec- 
tures. About  others  we  have  some  certainty.  The  fact  that, 
previous  to  about  1732,  there  was  no  fixed  price  at  which  lands 
should  be  sold,  is  plainly  set  down ;  and  the  urgent  request  that 
an  uniform  price  should  be  established,  made  by  old  and  confi- 
dential officers,  was  constantly  rejected. 

The  fact  that,  for  the  first  fifty  years,  I  might  say  seventy 
years,  warrants,  in  general,  were  issued  on  credit,  and  notes  or 
bonds  given  for  the  purchase-money,  I  did  not  know. 

It  is  not  generally  known  that  as  early  as  1684,  at  least,  all 
warrants  were  conditional,  containing  a  clause  that  the  land 
should  be  improved  within  a  specified  time,  or  the  warrant  to 
be  void.  The  time  varied  from  six  months  to  a  year,  and  in  a 
few  cases  to  two  or  more  years;  and  this  continued  until  after 
1730. 

The  question,  whether  the  right  acquired  by  one  who  im- 
proved and  continued  to  reside  on  land  which  was  vacant 
when  he  entered,  was,  or  is  a  right  depending  at  first  on  the 
good  will  of  the  Proprietary,  and  afterwards  on  usage,  has  been 
often  mooted,  in  and  out  of  court.  The  records  of  the  Land 
Office  do  not  show,  so  far  as  I  have  discovered,  any  express 
regulation  on  the  subject.  Indeed  general  regulations  on  any 
subject  are  hardly  to  be  found  for  many  years.  But  in  the  time 
of  William  Penn,  and  ever  after,  these  actual  settlements  are 
recognised,  as  giving  valid  rights.  Mr.  Charles  Smith,  in  his 
note  in  2nd  Smith's  Acts  of  Assembly,  has  stated  this  distinctly ; 
but  as  he  cited  or  referred  to  no  instances,  his  statement  has 
produced  no  effect,  except  to  be  denied  by  that  portion  of  the 
legal  and  judicial  community  who  have  never  investigated  the 
subject.    For  plain  reasons  I  have  allotted  a  part  of  this  work 
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to  this  subject,  and  referred  to  enough  of  the  Land  Office  books 
to  renif^^  all  doubt. 

The  commission  and  instructions  to  the  first  Commissioners 
of  Property,  appointed  by  William  Penn  in  1684,  when  he 
returned  to  England  the  first  time,  I  have  not  been  able  to  find ; 
but  I  hare  given  all,  or  extracts  firom,  such  subsequent  commis* 
sions.  The  Proprietary  most  carefully  and  zealously  distin- 
guished betTveen  his  private  and  political  rights.  His  right  to 
the  soil,  and  to  dispose  of  it  according  to  his  own  pleasure,  he 
never  lost  sight  of.  He  no  more  allowed  the  Legislature  to 
interfere  with  this  than  our  laws  will  suffer  our  Legislature  to 
interfere  with  the  rights  of  our  great  or  small  landholders,  in 
the  sales  of  what  they  hold  in  fee  simple.  Let  me  be  under- 
stood ; — he  agreed  that  the  Legislature  should  enact  and  repeal, 
or  alter,  the  Acts  respecting  the  recording  of  deeds ;  and  the 
efiect  and  operation  of  deeds ;  but  he  resisted,  and  with  the 
aid  of  the  King  and  Council,  resisted  effectually  all  attempts  to 
interfere  with  him,  or  his  legal  representatives,  as  to  the  terms 
and  conditions  on  which  his  lands  were  disposed  of,  whether 
leased,  sold,  or  given  away. 

The  Legislature,  of  the  Province,  in  more  than  one  instance, 
complained  of  the  conduct  in  practice  in  the  Land  Office. 
They  wanted  general  regulations ;  they  did  not  or  would  not 
understand  the  difference  between  his  rights  as  Governor  and 
his  individual  right  as  land- owner.  So  far  was  this  carried, 
that  when  they  attempted  to  sanction  by  law  the  practice  of 
demanding  pay  for  overplus  land  in  any  survey,  beyond  what 
had  been  bought  and  paid  for,  or  the  practice  of  giving  other 
land  or  credit  in  the  Land  Office  books,  either  towards  patent- 
mg  land  or  buying  land,  in  cases  where  it  was  found  that  a  title 
was  interfered  with  and  was  rendered  null  by  a  prior  right, 
covering  the  same  land,  he  procured  all  such  laws  to  be 
repealed.  Though  his  officers  continued  by  his  express  direc- 
tions to  act  on  that  principle  from  the  first  case  that  occurred 
up  until  1776. 

As  soon  as  I  found  any  general  regulation,  I  have  copied  it. 
The  owner  had  a  right  to  make  a  special  contract  with  each 
purchaser,  or  to  say  and  publish,  "  I  will  have  a  certain  sum 
per  acre,  for  all  lands  within  a  particular  district  of  country ;" 
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and  this,  so  far  as  it  went,  was  the  law  as  to  that  district ;  or, 
to  speak  more  correctly,  this  was  the  contract  as  to  those  lands ; 
and  generally  the  contract  is  the  law  as  between  the  parties 
to  it. 

I  had  some  doubts  as  to  the  proper  materials  for  this  work. 
The  charter  to  William  Penn  is  the  foundation  on  which  all 
our  titles  rest.  The  terms  agreed  on  in  England,  and  the 
frames  of  Government,  especially  that  of  1701,  show  the  princi- 
ples on  which  the  Province  was  settled.  We  know  that  before, 
and  at  first,  after  the  Revolution,  these  formed  a  part  of  every 
fall  edition  of  our  laws;  but  the  edition,  in  folio,  by  Mr.  Dallas, 
is  the  last  ih  which  we  find  them ;  and  now  there  are  some 
counties  in  which  it  would  not  be  easy  to  find  them,  and  many 
in  which  they  are  only  in  the  libraries  of  the  elder  lawyers;  and 
yet  in  each  of  them  we  find  some  things  which  have  had  an 
effect  on  our  judicial  system.  This  has  sometimes  been  called 
the  practice  of  the  Land  Office,  or  the  general  usage  and  un- 
derstanding. It  is  not  known,  or  it  is  forgotten,  that  much  of 
what  has  been  called  by  those  names  originated  in  the  most 
solemn  contracts,  and  exist  in  the  most  authentic  records. 

At  first,  I  doubted  that  the  adoption  of  these  and  inserting 
them  in  this  essay,  might  be  supposed  to  be  an  easy  way  of 
making  a  book,  and  by  some  objected  to,  but  I  reflected  that 
my  business  was  to  make  an  essay  on  the  history  of  our  titles 
to  land,  and  not  solely  a  dissertation  on  such  titles ;  and  that  a 
book  on  the  subject  would  be  expected  to  commence  at  the 
foundation.  It  is  true  that  much  of  these  instruments  do  not 
relate  expressly  to  the  titles  to  land,  and  at  one  time  I  had  in- 
tended to  give  only  extracts.  A  little  reflection,  however,  de- 
termined me  to  give  the  whole.  Nothing  short  of  this  will  give 
an  idea  of  the  whole  views  and  plan  in  which  William  Penn 
and  the  first  purchasers  united,  and  which  were  concurred  in 
and  adhered  to  by  the  early  successors  of  the  first  settlers. 

The  principles  of  civil  and  reli^ous  liberty  first  appeared  in 
a  distinct,  legal  and  authoritative  form  in  those  instruments, 
and  from  them  extended  to  other  countries.  Penn's  Frame  of 
Government  was  the  text  book  from  which  the  American  peo- 
ple had  learned  the  rudiments  of  liberty  and  rights ;  and  the 
eminent  men  in  the  other  colonies  were  as  early  and  as  elo- 
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quent  on  the  subject  of  political  rights,  at  the  commencement 
of,  and  during  the  Reyolution,  as  the  inhabitants  of  Pennsylva- 
nia ;  and  although  the  elements  of  political  and  religious  liberty 
are  now  among  our  earliest  knowledge,  yet  it  will  do  no  harm 
to  recur  to  the  clear,  distinct,  and  perspicuous  instruments  in 
which  they  were  first  published  to  the  world. 

For  a  similar  reason  I  shall  give  a  few  early  Acts  of  Assem- 
bly. A  law  duly  enacted  here  was  binding,  unless  repealed 
within  a  certain  time  by  the  King  and  Council.  The  disturb- 
ances in  England,  previous  to  and  consequent  on  the  abdication 
and  expulsion  of  James,  and  the  introduction  of  a  new  dynasty, 
left  many  of  these  laws  in  force  for  several  years.  Although 
repealed,  they  were  still  acted  on  as  if  in  force,  and  some 
things  in  which  our  titles,  and  especially  our  forms  of  convey- 
ance, and  the  rights  under  them,  are  different  from  those  in 
England,  took  their  origin  under  laws  which  were  repealed,  or 
•  were  sanctioned  by  subsequent  laws.  Of  these  I  shall  treat 
more  particularly,  under  the  appropriate  titles. 

There  were  disputes  between  the  Proprietaries  of  Maryland 
and  Pennsylvania,  as  to  the  extent  of  their  several  Patents. 
So  warm  were  these  contests,  that  if  Penn  had  believed  in  the 
lawfulness  of  a  resort  to  arms,  a  miniature  war  would  have 
occurred.  Persons  settling  in  Pennsylvania  or  Delaware,  as 
ihey  believed,  were  arrested  and  confined  by  the  officers  of  the 
Maryland  Colony;  and  orders  were  issued  by  the  Governors  of 
Pennsylvania  to  the  sheriffs  to  call  out  the  posse  comitatus  to 
resist  this  proceeding ;  and  these,  in  some  instances,  restored 
the  person  who  had  been  removed,  without  regard  to  the  forms 
of  legal  proceeding.  William  Penn  applied  to  the  King  for 
redress.  The  matter  was  often  and  long  before  the  King  and 
Council.  The  death  of  Cecilius,  Lord  Baltimore,  and  then  of 
William  Penn,  increased  the  difficulty.  At  length,  in  1732,  an 
Agreement,  preliminary  to  a  final  settlement  of  the  dispute,  was 
entered  into  by  Charles,  Lord  Baltimore,  and  Thomas,  John 
and  Richard  Penn,  then  Proprietaries  of  Pennsylvania.  The 
only  part  which  seems  material  in  this  essay  is  the  11th  section, 
which  for  the  present  quieted  the  persons  in  possession,  until 
the  final  settleinent  of  the  dispute,  on  their  attorning  and  pay- 
ing the  arrears  of  rent  to  the  respective  Proprietaries  under 
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whom  they  entered.  (In  both  Provinces  there  were  annual 
rents  received,  and  in  neither  was,  it  is  believed,  the  whole 
price  paid.)  This  Agreement  provided  for  the  appointment  of 
Commissioners  to  settle  the  dispute.  These  met  and  differed, 
and  separated.  The  difficulties  were  not  diminished.  The 
Penns  brought  a  bill  in  Chancery,  for  a  specific  execution  of 
the  Agreement. — See  1  Vesey,  455,  Penn  t?.  Lord  Baltimore. 

In  1737  a  royal -order,  that  the  respective  Governors  should 
not  make  any  grants  of  land  in  the  disputed  territory,  nor  per- 
mit any  person  to  settle  there,  until  his  Majesty's  pleasure  should 
be  known,  was  granted. 

So  far  was  this  order  from  being  obeyed,  that  the  exertions 
and  encouragement  to  settle  were  increased,  and  with  great 
success  on  the  part  of  Pennsylvania.  The  Proprietaries  and 
their  officers  had  always  professed  not  to  sell  land,  of  which  the 
Indian  title  was  not  extinguished ;  but  the  Land  Officers  from 
the  Agreement  of  1732,  granted  permits  to  settle  West  of  the 
Susquehanna  to  all  who  asked ;  and  whatever  colour  was,  or 
may  be,  put  on  it,  Blunston's  licenses  to  settle,  free  from  any 
demand  of  interest,  or  quit  rent,  or  purchase  money,  were  a 
more  liberal  encouragement  to  settlers  on  this  disputed  territory, 
than  was  ever  offered  or  granted  in  any  other  part  of  the  State. 

Another  agreement  between  the  several  Proprietaries  was 
entered  into,  and  is  recited  in  a  Royal  Ordinance,  of  28th  of  May, 
1738,  a  part  of  which  is  as  follows: — "all  land  in  contest 
between  the  said  Proprietaries,  now  possessed  by  or  under 
either  of  them,  shall  remain  in  possession  as  they  now  are, 
though  beyond  the  temporary  limits  hereinafter  mentioned. 
The  respective  jurisdictions  to  continue  over  such  lands  until 
the  final  boundaries  shall  be  settled ;  and  the  tenants  of  either 
side  not  to  attorn  to  each  other,  nor  the  respective  Proprieta- 
ries to  accept  such  attornments."  In  1739,  a  temporary  line 
was  run  between  the  two  Provinces. 

The  suit  in  Chancery  was  still  depending,  and  in  1750  a  decree 
for  specific  execution  was  made.  On  the  4th  of  July,  1760,  a 
final  Agreement  between  the  Proprietaries  was  executed.  It  is 
in  the  office  of  the  Secretary  of  State.  It  recited  the  charters  to 
Lord  Baltimore  and  Wm.  Penn,  in  full;  also  the  Feoffment 
from  the  Duke  of  York  to  Wm.  Penn ;  and  that  disputes  had 
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begun  in  1683,  which  continoed  until  that  time.  It  copiecT  the 
Agreement  of  1732 ;  the  bill  in  chancery,  in  all  its  stages  of 
revival,  cross-bill,  and  the  decree  at  large,  the  present  parties, 
and  the  Agreement  in  full.  The  only  parts  of  it  that  seem 
material  in  this  essay,  are  as  follows :  ^^  Provided,  that  nothing 
herein  contained  shall  extend  to  the  rights  of  any  grantee  or 
those  claiming  under  him  to  any  of  the  farms  or  lands  in  the 
actual  possession  of  any  tenant  or  occupier,  which  have  been 
at  any  time  and  in  any  manner  granted  by  or  under  the  author 
rity  of  the  said  Frederick  Lord  Baltimore,  or  by  and  under  the 
authority  of  any  of  his  ancestors,  but  that  it  shall  and  may  be 
lawful  to  all,  and  for  all  and  every  such  tenants  and  occupiers 
of  the  said  premises,  and  every  part  thereof,  their  and  every  of 
their  heirs,  executors,  administrators  and  assigns,  from  time  to 
time,  and  at  all  times  hereafter,  to  hold  and  enjoy  the  said 
farms,  lands,  tenements  and  hereditaments,  and  every  of  them, 
and  every  part  thereof,  for  and  during  every  such  their  respec- 
tive estates,  terms  and  interests  in  the  same,  and  every  of  them 
and  every  pait  thereof,  subject  nevertheless  to  and  by  and  under 
all  and  every  the  same  quit-rents,  reservations  and  services,  to 
be  from  henceforth  paid,  rendered,  and  performed  to  the  Pro- 
prietaries of  Pennsylvania  for  the  time  being,  as  they  the  said 
tenants  and  occupiers  were  liable,  at  the  time  of  and  imme- 
diately before,  the  execution  of  these  presents,  to  have  paid, 
rendered  and  performed  to  the  Proprietary  of  the  said  Province 
of  Maryland ;  any  thing  hereinbefore  contained  to  the  contrary 
in  anywise  notwithstanding. 

^'  And  provided  also,  and  it  is  hereby  declared  and  agreed, 
that  neither  these  presents,  nor  any  thing  therein  contained, 
shall  be  deemed,  construed,  or  taken,  to  extend  to  the  right  of 
any  grantee  or  grantees,  or  those  claiming  under  them,  to  any 
the  farms,  lands,  tenements  and  hereditaments,  situate,  lying 
and  being  on  the  East  side  of  the  Susquehanna,  and  within  the 
space  of  one  quarter  of  a  mile  South  of  the  East  and  West  line 
mentioned  in  the  sixth  article  of  Agreement,  of  the  10th  of  May^ 
1732,  and  which  had  been  at  any  time,  in  any  manner,  granted 
by  or  under  the  authority  of  the  Proprietaries  of  Pennsylvania 
for  the  time  being,  and  are  now  in  the  actual  possession  or 
occupation  of  all  or  any  of  the  said  tenants  or  occupiers  of  the 
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said  Province  lands,  hereditaments  and  premises ;  but  that  it 
shall  and  may  be  lawful  for  all  and  every  the  tenants  and 
occupiers  of  the  said  last-mentioned  lands  and  premises, 
and  every  part  thereof,  their  and  every  of  their  executors, 
administrators  and  assigns,  from  time  to  time,  and  at  all 
times  hereafter,  to  hold  and  enjoy  their  said  farms,  lands,  tene- 
ments, and  hereditaments,  and  every  of  them,  and  eveiy 
part  thereof,  subject  nevertheless  to  and  under  all  and  eveiy 
the  rents,  quit-rents,  reservations  and  services,  to  be  from 
henceforth  paid,  tendered  and  performed,  to  the  Proprietary  of 
the  said  Province  of  Maiyland  for  the  time  being,  as  they  the 
said  tenants  and  occupiers,  and  every  of  them,  were  liable,  at 
the  time  and  immediately  before  the  execution  of  these  pre- 
sents, to  have  paid,  rendered,  and  performed  to  the  Proprietary 
of  the  said  Province  of  Penni^lvania ;  any  thing  hereinbefore 
contained  to  the  contrary,  in  anywise  notwithstanding/' 

It  was  not,  however,  until  the  years  1767  and  1768,  that 
the  line  was  run  by  Mason  and  Dixon,  and  the  proceedings 
thereon  approved  and  ratified  by  the  King,  by  order  of  Council, 
dated  the  11th  of  January,  1769;  and  the  proclamations  of  the 
Proprietaries  to  quiet  the  settlers  were  issued  in  1774.  That  of 
of  Pennsylvania  is  of  the  15th  of  September,  1774. 

An  Act  confirming  an  Agreement,  entered  into  between  this 

State  and  the  State  of  Virginia. 

"Section  i. — Whereas  George  Bryan,  John  Ewing  and 
David  Rittenhouse,  were  duly  appointed  commissioners  on 
behalf  of  this  Commonwealth,  and  fully  authorised  to  meet  and 
agree  with  other  commissioners  on  the  part  of  Virginia,  upon 
the  western  boundary;  and  whereas  the  said  George  Bryan, 
John  Ewing  and  David  Rittenhouse,  in  pursuance  of  the  sud 
trust  and  power,  did,  on  the  thirty-first  day  of  August,  one 
thousand  seven  hundred  and  seventy  nine,  meet  certain  com« 
missioners  on  the  part  of  Virginia,  to  wit,  James  Madison  and 
Robert  Andrews,  and  an  agreement  was  then  entered  into,  con- 
cluded and  signed,  by  and  between  the  said  commissioners,  on 
the  part  of  their  respective  States,  by  whom  they  were  for  the 
purpose  aforesaid  delegated,  which  agreement  was,  upon  the 
twenty-third  day  of  September,  one  thousand  seven  hundred 
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and  eighty,  unanimoasly  confirmed  by  this  Commonwealth,  as 
follows ;  Resolved,  That  although  the  conditions  annexed  by 
the  legislature  of  Virginia  to  the  ratification  of  the  boundary 
line,  agreed  to  by  the  Commissioners  of  Pennsylvania  and  Vir« 
ginia,  on  the  thirty*first  of  August,  one  thousand  seven  hundred 
and  seventy-nine,  may  tend  to  countenance  some  unwarrantable 
claims  which  may  be  made  under  the  State  of  Virginia,  in  con- 
sequence  of  pretended  purchases  or  settlements  pending  the 
controversy ;  yet'  this  State,  determining  to  give  to  the  world 
the  most  unequivocal  prdof  of  their  lamest  desire  to  promote 
peace  and  harmony  with  a  sister  State,  so  necessary  during  this 
great  contest  against  the  common  enemy,  do  agree  to  the  con- 
ditions  proposed  by  the  State  of  Virginia,  in  their  resolves  of 
the  twenty-third  day  of  June  last,  to  wit.  That  the  agreement 
made  on  the  thirty-first  day  of  August,  one  thousand  seven  huiv- 
dred  and  seventy-nine,  between  James  Madison  and  Robert 
Andrews,  Commissioners  of  the  Commonwealth  of  Virginia, 
and  George  Bryan,  John  Ewing  and  David  Rittenhouse,  Com- 
missioners for  the  Commonwealth  of  Pennsylvania,  be  ratified, 
and  finally  confirmed,  to  wit ;  That  the  line  commonly  called 
Mason's  and  Dixon's  line,  be  extended  due  west,  five  degrees 
of  longitude,  to  be  computed  firom  the  river  Delaware,  for  the 
southern  boundary  of  Pennsylvania,  and  that  a  meridian,  drawn 
from  the  western  extremity  thereof,  to  the  northern  limits  of  the 
said  States,  respectively,  be  the  western  boundary  of  Pennsyl- 
vania, forever.  On  condition,  that  the  private  property  and 
lights  of  all  persons,  acquired  under,  founded  on,  or  recognised 
byt  the  laws  of  either  country,  previous  to  the  date  hereof,  be 
saved  and  confirmed  to  them,  although  they  should  be  found  to 
km  within  the  other,  and  that  in  decision  of  disputes  thereon, 
preference  shall  be  given  to  the  elder  or  prior  right,  whichever 
of  the  said  States  the  same  shall  have  been  acquired  under, 
such  persons  paying,  widiin  whose  boundary  their  lands  shall 
be  included,  the  same  purchase  or  consideration  money,  which 
would  have  been  due  from  them  to  the  State,  under  which  they 
claimed  the  right ;  and  where  any  such  purchase  or  considera- 
tion money  hath,  since  the  declaration  of  American  independ- 
ence, been  received  by  either  State  for  lands,  which,  according 
to  the  before-recited  agreement,  shall  fall  within  the  territory 
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of  the  other,  the  same  shall  be  reciprocally  refunded  and  re- 
paid ;  and  that  the  inhabitants  of  the  disputed  territory,  now 
ceded  to  the  State  of  Pennsylvania,  shall  not,  before  the  first 
day  of  December,  in  the  present  year,  be  subject  to  the  pay- 
ment of  any  tax,  nor  at  any  time  to  the  payment  of  any  arrears 
of  taxes  or  impositions,  heretofore  laid  by  either  State ;  and  we 
do,  hereby,  accept  and  fully  ratify  the  said  recited  condition, 
and  the  boundary  line  formed. 

^'  Section  ii« — ^And  whereas  it  is  right  and  just,  that  the  said 
Agreement  and  every  part  thereof,  should  be  confirmed  by  this 
State,  saving  unto  all  persons  their  rights  acquired  as  aforesaid, 
before  the  ratification  before  cited,  in  order  that  no  cause  what- 
ever should  interrupt  that  harmony  which  it  is  the  desire  of  this 
Commonwealth  to  preserve  with  a  sister  State. 
^  "Section  in. — ^Be  it  therefore  enacted,  and  it  is  hereby  enact* 
ed  by  the  Representatives  of  the  Freemen  of  the  Commonwealth 
of  Pennsylvania,  in  General  Assembly  met,  and  by  the  authority 
of  the  same,  That  the  Agreement  and  Stipulations  before-recited, 
and  every  part  thereof,  entered  into  as  aforesaid,  is  hereby 
ratified  and  confirmed,  and  declared  to  be  valid  and  binding, 
on  behalf  of  this  Commonwealth,  and  as  effectually,  and  to  aJl 
intents  and  purposes  as  if  the  said  Agreement  was  especially 
recited  in  this  Act." 

Passed  1st  April,  1784. 

It  remains  now  to  state,  what  means  were  taken  to  settle  the 
northern  boundary  of  Pennsylvania.  Before  the  Revolutionary 
war,  commissioners  were  appointed  by  the  Provinces  of  New 
York  and  Pennsylvania  to  fix  the  North-East  corner  of  the  Pro- 
vince of  Pennsylvania,  and  a  stone  was  set  in  an  island  in  the 
river  Delaware  supposed  to  be  at  the  end  of  the  41st  and 
beginning  and  commencement  of  the  42d  degree  of  North  lati- 
tude. In  the  year  1786,  commissioners  appointed  by  the  State 
of  New  York,  viz.,  Simeon  De  Witt  and  another,  and  Andrew 
EUicott  on  the  part  of  Pennsylvania,  proceeded  to  run  a  due 
West  line  from  the  said  station  to  the  Western  boundary  of  the 
State.  This  was  completed  in  1787,  but  it  terminated  on  the 
Western  line  of  the  State,  a  few  miles  South  of  the  margin  of 
Lake  Erie.    This  occasioned  some  disappointment  and  evea 
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dissatisfaction.  Different  surveyors  whose  districts  lay  in  that 
comer  of  the  State,  had  by  different  quadrants,  fixed  the 
Northern  boundary  of  the  State  from  two  to  four  miles  North  of 
the  line  run  by  the  Commissioners.  Measures  were  imme- 
diately taken  by  the  Legislature  of  Pennsylyania  to  purchase  the 
land  lying  between  the  said  line  and  Lake  Erie. 

In  October,  1788,  an  Act  of  Assembly  was  passed,  authorizing 
the  Supreme  Executive  Council  to  draw  the  sum  of  twelve 
hundred  pounds,  to  be  applied  to  purchasing  the  Indian  tide 
to  said  land.  Negotiations  had  been  commenced  by  the  United 
States  for  the  same  purchase.  The  Western  line  of  New  York  had 
been  established  between  the  State  of  New  York  and  the  United 
States.  On  the  9th  January,  1789,  the  Indians  ceded  to  Penn- 
sylvania, all  their  right  of  soil  and  jurisdiction  to  and  over  that 
tract  of  country,  bounded  on  the  South  by  the  North  line  of 
Pennsylvania,  on  the  East  by  the  West  boundary  of  the  State 
of  New  York  agreeably  to  the  cession  of  that  State  and  Massa- 
chusetts to  the  United  States,  and  on  the  North  by  the  margin 
of  Lake  Erie,  including  Presque  Isle  and  all  the  Bays  and 
Harbours  along  the  margin  of  said  Lake  Erie  from  the  West 
boundary  of  Pennsylvania  to  where  the  West  boundary  of 
the  State  of  Pennsylvania  may  cross  or  intersect  the  South 
margin  of  Lake  Erie,  to  be  vested  in  the  said  State  of  Pennsyl- 
vania, agreeably  to  an  Act  of  Congress,  dated  the  6th  of  June, 
1788.  The  said  Chiefs  agree  that  the  State  of  Pennsylvania 
shall  and  may  at  any  time  they  may  think  proper,  survey,  dis- 
pose of  and  settle,  all  that  part  of  aforesaid  country  lying  and 
being  West  of  a  line  running  along  the  middle  of  Conowago 
river,  from  its  confluence  with  the  Allegheny  river  into  the 
Chadochque  Lake,  thence  along  the  middle  of  said  Lake  to  the 
North  end  of  the  same,  thence  a  meridian  line  from  the  North 
end  of  said  Lake. 

By  the  act  of  13th  April,  1791,  the  Governor  was  authorized 
to  complete  the  purchase  from  the  United  States,  which  was 
accordingly  done  in  March,  1792,  and  the  consideration 
amounting  to  $151,640.25  paid  in  Continental  certificates  of 
various  descriptions. 

The  deed  of  confirmation  fi*om  the  United  States  is  dated  the 
3rd  March,  1792,  which  is  recorded  in  the  Rolls  Office,  in 
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Deed  Book,  No.  31,  page  107.  A  draft  is  annexed  of  Hie 
triangle  containing  202,187  acres.  On  the  3rd  April,  1792,  this 
triangle  was  thrown  open  to  sale  or  settlement  along  with  the 
other  land  North  and  West  of  the  Ohio  and  Allegheny  rivers. 

Thus  the  boundary  of  Pennsylvania  was  fixed  on  all  sides, 
and  the  title  derived  by  the  Royal  Charter  was  confirmed,  ex- 
tended, and  ratified  by  purchases  from  the  Indian  natives  and 
the  adjoining  Provinces  or  States. 

There  was,  however,  at  one  time,  a  difficulty  between  the 
Proprietaries  and  afterwards  the  State,  and  a  set  of  individuals 
firom  Connecticut  styling  themselves  The  Susquehanna  Com- 
pany, who  claimed  a  large  tract  of  country  under  the  original 
charter  to  Connecticut,  passing  over  parts  of  the  States  of  New 
York  and  New  Jersey.  These  men  at  Albany,  a  day  or  two 
after  the  purchase  of  1754,  obtained  from  persons  styling  them* 
selves  Chiefs  of  the  Six  Nations  of  Indians,  a  very  extensive 
grant  of  lands  within  the  Charter  bounds  of  Pennsylvania.  The 
Six  Nations  always,  and  particularly  at  the  treaty  at  Easton  in 
the  year  1768,  denied  the  validity  of  this  deed.  About  the 
year  1760,  persons  firom  Connecticut  began  to  settle  within  this 
purchase.  A  proclamation  of  the  Governor  and  some  acts  of 
Assembly  checked  the  settlement  for  some  time.  The  settlers 
were  expelled  by  the  authority  of  the  Governor  and  Council, 
but  returned  again  repeatedly.  At  length  the  war  of  the  Revo- 
hition  suspended  this  contest,  and  the  settlers  under  Connec- 
ticut formed  a  barrier  between  the  Indians  and  the  inhabitants 
of  Northampton  and  Berks  county.  Under  the  articles  of  Con- 
federation between  the  Thirteen  States,  a  court  was  constituted 
to  settle  this  dispute.  The  Court  met  at  Trenton  and  decided 
in  favour  of  the  right  of  Pennsylvania,  but  the  Connecticut 
settlers,  who  had  now  become  numerous,  still  adhered  to  the 
soil.  In  the  meantime  much  of  the  best  land  on  the  North 
East  branch  of  the  Susquehanna  had  been  laid  out  in  Proprie- 
tary manors,  or  granted  to  applicants  by  the  Land  Office  ot 
Pennsylvania.  In  1786,  a  law  was  passed  by  the  Legislature 
of  Pennsylvania  confirming  the  titles  of  those  who  had  settled 
under  a  claim  from  Connecticut  previous  to  the  decree  which 
had  been  made  at  Trenton  by  the  Commissioners  deciding 
between  the  two  States.     This  law,  and  many  provisions  which 
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it  contained,  was  suspended  by  an  act  of  Assembly  next  year, 
9nd  two  years  afterwards,  repealed  by  the  Legislature  of  Penn- 
sylvania.    Many  acts  of  violence  and  outrage  were  committed 
on  both  sides,  which  had  nearly  been  forgotten,  but  which  have 
lately  been  published  partially  and  unfairly  in  Mr.  Miner's  book 
called  the  "  History  of  Wyoming."     The  Connecticut  settlers 
by  force  and  violence  drove  off  any  person  who  attempted  to 
settle  under  a  claim  from  Pennsylvania ;  this  led  to  several  acts  of 
Assembly  making  a  settlement  thereafter  to  be  made  under  Con- 
necticut or  the  Susquehanna  Company  an  offence,  which  might 
be  puni^ed  by  confinement  in  the  Penitentiary  of  Pennsylvania, 
and  still  longer  confinement  for  a  sale  of  a  Connecticut  title,  or 
laying  out  townships  under  that  title.    About  this  time,  an 
ejectment,  Lessee  of  Vanhorn  v.  Dorreuce,  was  brought  in  the 
Circuit  Court  of  the  United  States,  and  is  reported  in  3d  Dallas's 
Reports.     In  this,  among  other  things,  Justice  Patterson  decid- 
ed, that  the  law  confirming  the  rights  of  settlers  under  the  Sus- 
quehanna Company  was  unconstitutional  and  yoid.     This  did 
not  mend  the  matter.    Indictments  under  the  intrusion  laws 
as  they  were  called,  were  brought  in  Luzerne  and  Lycoming 
counties.     On  these  indictments  two  men,  first  Urias  Spencer, 
and  next  Ezra  Spalding,  who  lived  more  than  five  miles  outside 
of  the  line  of  Lycoming,  were  convicted,  though  neither  of  them 
had  any  more  right  under  Connecticut  or  the   Susquehanna 
Company  than  the  jury  that  tried  them.    But  such  was  the  pre- 
judice excited  in  that  country  at  that  time,  that  it  was  sufficient 
to  state  in  the  indictment  that  he  claimed  under  Connecticut 
without  any  proof  of  the  fact.    The  judges,  howerer,  instead 
of  sending  the  defendants  to  the  Penitentiary,  sentenced  them 
to  a  few  hours'  or  days'  imprisonment  in  the  county,  and 
then  they  went  back  to  their  own  homes.     Neither  of  these 
men  employed  any  counsel,  relying  on  the   fact  that  they 
had  no  title  under  the  Susquehanna  Company  or  Connecticut, 
and  supposing  they  could  npt  be  convicted  without  proof  of 
so   claiming  or  such  claim.      In  the  meantime,  indictments 
were  preferred,  in  Luzerne  county,  against  leading  and  pro- 
minent men  of  that  county.     Col.  John  Franklin,  Col.  Elisha 
Saterly,  Col.  John  Jinkens,  Col.  Ezekiel  Hyde,  who  had  all 
been  agents  under  the  Susquehanna  Company,  together  with 
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Joseph  Biles  their  clerk,  were  indicted  for  maldng  conveyances 
and  laying  out  townships  under  the  Susquehanna  Company 
within  the  limits  of  Pennsylvania.  The  township  mentioned  in 
the  indictment,  was  more  than  twenty  miles  within  the  limits 
of  Lycoming,  and  out  of  the  limits  of  Luzerne,  and  the  deed 
specified  in  the  indictment  was  dated  and  acknowledged  several 
weeks  before  the  enactment  of  the  intrusion  law.  There  were 
many  counsel  retained  on  each  side,  and  the  rule  of  Court 
allowed  only  two  counsel  of  a  side  to  argue  the  cause.  The 
Connecticut  people  selected  George  Griffin,  who  has  since 
removed  to  New  York,  and  has  become  an  eminent  lawyer,  and 
Thomas  P.  Dick,  Esq.,  of  Easton,  to  appear  on  their  behalL 
So  firmly  were  these  people  convinced  that  the  intrusion  law  was 
unconstitutional,  that  they  agreed  to  a  special  verdict  finding 
the  defendants  guilty  under  this  absurd  indictment,  if  the  Court 
should  be  of  opinion  that  the  intrusion  law  was  constitutional. 
For  reasons  that  need  not  be  mentioned,  William  Lewis,  of 
Philadelphia,  who  was  to  have  appeared  and  argued  for  the 
defendants,  refused  to  take  any  part  in  the  cause.  Alexander 
J.  Dallas  and  Thomas  Duncan  were  heard  for  the  prosecution. 
Mr.  Samuel  Sitgreaves,  who  was  also  concerned  for  the  prose- 
cution, stated  in  Court  that  he  wished  the  Judges  would  defer 
giving  an  opinion,  because  the  great  question  intended  to  be 
decided  had  not  been  alluded  to  in  the  argument.  The  Court, 
however,  declared  the  law  to  be  constitutional,  without  deliver 
ing  an  opinion  at  length.  I  had  been  concerned  for  the  defen- 
dants and  filed  reasons  in  arrest  of  judgment,  and  the  next  year 
the  judgment  was  arrested,  and  the  defendants  were  discharged 
without  day.  In  the  mean  time,  the  confirming  law,  as  it  was 
called,  passed  the  Legislature,  and  under  it  and  several  supple- 
ments made  to  it,  the  whole  matter  was  settled  on  terms  satis- 
&ctory  to  the  Pennsylvania  claimants,  and  very  favourable  to 
the  Connecticut  claimant ;  and  it  is  now  of  no  importance, 
except  that  it  ought  to  be  mentioned  as  part  of  the  history  of 
the  land  titles  in  Pennsylania,  and  ought  not  to  be  forgotten  on 
account  of  the  many  strange  things  which  occurred  in  the 
trials.  The  case  of  John  Franklin  Satterly  against  Elizabeth 
Mathewson,  which  was  tried,  carried  to  the  Supreme  Court  and 
reversed,  which  occasioned  an  act  of  Assembly,  was  tried' 
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again,  and  yerdict  again  for  the  defendant,  which  was  carried 
to  the  Supreme  Court  of  the  United  States,  under  the  idea  that 
the  last  act  of  Assembly  was  unconstitutional,  and  there  affirm- 
ed, because  the  law  was  yalid,  was  the  last  act  in  this  tragic(h 
comic  affair.  I  had  intended  to  give  a  full  and  detailed 
account  of  this  matter,  and  have,  or  could  soon  hare  the  ma- 
terials for  so  doing,  but  it  would  be  a  voluminous  affair,  and 
there  is  no  reason  for  publishing  it,  except  to  remoye  the  gross 
imputations  that  Mr.  Miner  has  cast  upon  Mr.  John  Franklin; 
but  he  is  dead,  and  has  no  descendants  in  this  State. 

January  2nd,  1849. — I  am  now  about  to  close  this  essay.    I 
have  said  before  that  I  could  haye  written  it  in  less  time  and . 
better  twenty  years  ago,  than  when  I  began  it  in  1845.     My 
health  was  then  impaired,  but  in  one  year  spent  almost  exclu- 
siyely  in  making  researches,  or  in  writing  the  result  of  my  re- 
searches, I  had  nearly  completed  my  task.     In  a  few  days  my 
book  would  haye  been  in  the  hands  of  the  printer,  when  nine- 
tenths  of  it  was  burnt  by  an  accidental  fire  from  a  candle.     In 
the  next  spring  I  began  again:  I  had  been  accustomed  to 
labour  and  industry  all  my  life.    My  commission  of  Justice  of 
the  Supreme  Court  had  expired,  and  I  began  my  work  with 
great  zeal  and  determination  of  industry.     Although  aboye 
seventy-fiye  years  old,  I  had  neyer  been  obliged  to  use  glasses. 
After  sitting  many  hours  turning  oyer  the  records  of  the  Land 
Office,  I  went  to  bed  as  usual,  and  to  my  astonishment  the  next 
day  I  could  not  read  a  word.    I  tried  glasses  of  different  kinds, 
but  they  did  at  least  no  good ;  eyerything  was  to  me  too  pale, 
and  they  made  it  paler.    I  consulted  several  physicians  without 
any  benefit  or  much  encouragement.     Dr.  Herring,  of  Philadel- 
phia, first  told  me  he  thought  it  was  a  paralytic  affection  of  the 
optic  nerye ;  that  Homoeopathic  science  had  medicines  for  par^ 
ticular  parts  of  the  body,  but  that  he  knew  of  none  of  which 
he  could  speak  with  certainty  in  my  case.     "Leave,"  said  he, 
"Harrisburg  and  the  region  of  ague  and  intermittent  fever,  and 
go  to  your  mountainous  home."     He  gave  me  directions  as  to 
regimen  and  exercise,  and  said,  "  If  you  recover  more  general 
strength  your  eyes  may  improve;"  and  he  prescribed  some 
general  medicines,  which  I  was  to  take  occasionally.      My 
sight  did  improve,  and  I  became  able  to  read  large  print  or 
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large  writing  in  a  clear  light,  and  I  found  glasses  then  which 
assisted  roe  a  little. 

I  resumed  my  work,  but  my  constitution  was  more  broken, 
and  it  was  often  interrupted.  From  the  spring  of  1848  till  this 
time,  I  have  never  been  able  to  continue  my  labour  for  one 
month  at  the  same  time.  My  fingers  had  become  so  distorted 
with  gout  and  rheumatism,  that  I  could  not  write  myself,  and 
was  obliged  to  employ  an  amanuensis. 

All  that  is  to  be  written  in  the  essay  is  now  finished,  and  I 
am  about  to  deliver  it  to  the  printer.  I  cannot  say  that  I  am 
myself  satisfied,  or  nearly  satisfied,  with  it.  Before  it  was  burnt, 
it  was  at  least  a  connected  dissertation  on  the  Land  Titles  ot 
Pennsylvania;  now  its  parts  are  more  disjointed;  and  as  I  could 
neither  read  it  over,  nor  hold  the  pen  to  correct  the  language  or 
style,  the  reader  must  take  it  as  he  finds  it.  And  here  I  may 
be  asked,  why  then  do  you  publish  it?  I  answer; — Because  it 
cost  me  much  labour  and  time  ;  and  because  it  will  save  some 
time  and  labour  to  a  student  of  law  in  this  State.  Formerly  a 
student  was  much  engaged  to  understand  the  feudal  system. 
Since  the  State  took  the  title  into  its  own  hands,  the  feudal 
system  is  of  little  use.  The  laws  and  regulations  of  the  Pro- 
prietary, the  usages  and  customs  prescribed  by  William  Penn, 
and  adopted  by  those  acting  under  him,  formed  the  basis  of  our 
titles  to  land.  The  books  of  the  Land  Office  never  were  printed, 
copied,  or  much  read,  and  there  was  much  in  them  not  known 
or  not  understood  by  our  best  lawyers.  Copies,  detached  copies, 
of  a  part  of  the  record  had  been  produced  and  read  in  court  in 
many  cases,  but  no  one  had  attempted  to  arrange  what  was 
known,  so  as  to  form  a  system,  or  to  understand  fully  what  had 
been  the  system  acted  on  by  the  owners.  I  have  made  extracts 
from  the  books,  citing  page  and  date,  to  show  with  certainty 
what  was  done,  and  these  extracts  have  been  compared  with 
the  original  books.  Some  may  think  there  is  too  much  of  this 
in  this  essay,  and  some  that  there  is  not  enough.  I  have,  how- 
ever, given  what  would  satisfy  the  reader  that  the  Proprietaiy 
considered  himself,  and  in  fact  was,  an  absolute  owner,  who 
had  a  right  to  dispose  of  his  property  in  any  way,  and  upon  any 
terms,  .he  pleased.  And  that  when  we  find  evidence  of  a 
grant  difierent  from  what  had  been  usual,  we  are  not  to  suppose 
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that  it  was  illegal,  or  obtaincKi  by  fraud.  The  Proprietaries 
carefully  abstained  from  whatever  might  injure  those  to  whom 
they  had  made  grants,  and  carefully  and  strictly  made  compen- 
sation  to  those  whose  grants  interfered  with  and  were  taken  by 
prior  titles.  With  this  limitation  to  their  authority,  they  gave 
or  sold  as  they  pleased,  at  what  price  they  pleased,  and  to 
whom  they  pleased. 

The  very  situation  of  the  country,  and  difference  in  the  mode 
of  grants,  occasioned  interferences  and  disputes.  I  have  given 
the  leading  cases  which  arose  out  of  those  disputes ;  that  the 
reader  may  take  the  law  from  the  Supreme  Court,  and  not  from 
me.  I  say,  I  have  given  the  leading  cases ;  but  the  student  is 
not  to  suppose  that  he  finds  the  whole  law  in  those  cases.  Each 
case  as  it  arose,  differed  in  some  facts  and  circumstances  from 
others ;  and  he  who  wishes  to  know  the  whole  law,  must  care* 
fully  read  and  consider  all  the  cases,  beginning  with  Yeates's 
Reports,  as  the  ground  work  of  the  whole  system,  and  ending 
with  the  last  decided  case.  No  man  ought  to  commence  the 
study  of  the  law  until  he  has  determined  to  be  an  industrious 
reader ;  and  no  man  can  become  a  profound  lawyer  till  after 
very  many  years  of  close  application. 

Most  of  the  disputes  arising  on  original  titles,  have  been  set- 
ded  in  a  large  part  of  the  State.  In  other  parts  such  suits  are 
common.  The  first  Judges  of  the  Supreme  Court,  after  1790, 
were  men  of  extensive  and  profound  law  knowledge.  Shippen 
had  been  twenty  years  in  full  practice,  and  Yeates  sixteen 
years,  in  courts  where  trials  of  titles  to  land  were  the  principal 
business.  Shippen  left  the  court  in  1804,  and  Yeates  about 
1815.  These  men  had  formed  a  system,  on  which  our  courts 
have  generally  acted  since.  In  all  countries  successive  Judges 
have  differed  from  those  who  went  before  them,  and  so  it  has 
been  in  this  State,  and  so  it  will  be.  It  would  be  well,  how- 
ever, if  every  Judge  would  consider  that  the  titles  to  real  estate 
ought  to  be  fixed  and  permanent,  and  that  no  changes  in  the 
principles,  by  which  such  estates  were  governed,  should  be 
made,  except  in  rare  cases,  and  upon  the  most  deliberate  con- 
sideration. And  I  will  add  that  it  would  be  well  if  the  Legis- 
ture  would  be  very  cautious  in  their  enactments  respecting  all 
past  titles  to  lands.    A  change  introduced,  because  it  is  sup- 
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posed  that  it  will  effect  good  in  a  particular  case,  may  do  much 
harm  in  twenty  or  a  hundred  other  cases. 

The  reader  is  asked  to  excuse  the  language,  which  he  may 
suppose  not  so  select  as  it  ought  to  have  been ;  and  to  excuse 
some  repetitions  of  the  same  thing,  of  which  some  were  neces- 
sary, to  prevent  references  to  other  parts  of  this  work,  and  some 
were,  perhaps,  introduced  from  oversight  and  forgetfiilness  of 
what  had  been  written. 


ORIGINAL  TITLES 


TO 


LAND  IN  PENNSYLVANIA. 


CHAPTER   I. 


Obierrations  on  the  various  modes  in  which  titlet  to  land  were  commeooed  in 
Pennsylvania;  with  historical  references  relative  thereto. 

Titles  to  land  in  Pennsylvania  commenced|  either, 

1 .  By  pttrchase  from  William  Penn  in  England,  These 
purchases  were,  I  believe,  always  accompanied  by  deed ;  gen- 
erally in  the  form  of  lease  and  release ;  but  some  by  deed  of 
bargain  and  sale ;  and  in  every  one  of  them  there  was  a  clause 
obligating  the  grantee  to  have  his  deed  recorded  in  the  Pro- 
vince.    (See  Chapter  on  the  Recording  of  Deeds.) 

Several  of  these  deeds  conveyed  10,000  acres  to  the  pur- 
chaser, and  others  less  quantities ;  few,  if  any,  less  than  300 
acres.  Some  (at  least  one  to  the  Society  of  Free  Traders,) 
were  to  companies,  or  to  several  individuals. 

As  these  deeds  did  not  designate  any  particular  spot  or  tract 
of  land,  a  warrant  to  survey  and  return  the  land,  issued  from 
the  Land  Office,  which  warrant  might  be  for  the  whole  quantity 
mentioned  in  the  deed,  or  for  a  less  quantity,  and  another 
warrant  or  warrants  were  granted  to  survey  the  residue  of  the 
quantity  in  the  deed ;  and  such  subsequent  warrant  might  be 
surveyed  adjoining  the  first  survey,  (if  the  adjoining  land  was 
still  vacant,)  or  might  lie  at  a  distance  from  it.  In  this  respect 
they  differed  from  warrants  to  take  up  land,  which  always  were 
laid  all  in  one  survey.  To  this  I  have  found  no  exception,  in 
Warrants  or  Locations  granted  in  the  ordinary  forms  of  the 
Land  Office.    A  difficulty  arose  on  these  warrants  granted  on 
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deeds,  for  it  was  stated  in  the  warrant  that  it  was  granted  for 
land  in  a  deed  already  made,  or  sometimes  on  an  old  right ;  no 
purchase  money  was  paid  on  it,  and  none  to  be  paid ;  the  price 
had  been  paid  on  the  delivery  of  the  deed,  or  had  been  secured 
by  the  bond  or  single  bill  of  the  purchaser. 

It  would  seem,  that,  from  want  of  skill  or  care,  great  inac- 
curacy in  the  early  surveys  was  soon  discovered;  and  this 
inaccuracy  led  to  re-surveys.  I  am  led  to  the  belief,  it  was 
because  of  the  great  overplus  quantity  of  land  in  these  surveys 
on  deeds  or  old  rights,  that  re-surveys  became  so  common, 
almost  universal,  on  the  surveys  during  the  first  twenty  years. 
There  was,  however,  much  objection  made  by  those  who  had 
purchased  firom  the  original  owner,  who  were  unwilling  to  take 
less  than  was  specified  in  the  return  of  survey ;  and  the  diffi- 
culty was  increased  when  the  owner  had  sold  his  500  or  1000 
acres  to  several  purchasers,  each  of  whom  had  cleared  and 
built  on  his  own  part.  Two  Acts  of  Assembly  were  passed  on 
this  subject;  the  last  in  1711,  drawn  with  great  care,  and 
attempting  to  provide  for  all  cases.  Either  these  difficulties, 
or  the  fact  that  more  competent  and  more  careful  men  were 
employed  as  deputy  surveyors,  put  an  end  to  warrants  of  re-sur- 
vey before  1740,  though  long  after  that  period  of  time,  where  on 
a  sale  and  survey  a  deficiency  large  enough  to  make  it  an 
object  was  found,  the  Proprietary  officers  made  allowance  for 
it,  by  a  credit  on  the  books  of  the  Land  Office. 

I  am  fbrther  induced  to  believe  the  inaccuracies  in  these 
surveys  caused  the  practice  of  granting  warrants  of  re-survey, 
because  in  more  than  one  of  the  early  cases  they  were  granted, 
or  ordered  by  the  Commissioners,  on  such  surveys  on  these  old 
rights.  In  some  cases,  too,  the  owner  of  an  old  right  wished  to 
know  for  how  much  he  had  already  taken  warrants  and  had 
surveys.  In  one  instance,  the  owner  of  an  old  right,  who  applied 
for  another  warrant  for  more  land,  was  found  to  have  already 
surveyed  and  returned  above  fifteen  hundred  acres  more  than 
tbe  ten  thousand  acres  his  deed  called  for. 

2d.  ffhat  were  catted  Special  Grants, — These  were  made  to 
individuals,  not  according  to  general  regulations  of  the  Land 
Office,  but  for  particular  services;    for  instance,  to  Conrad 
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Weiser,  Indian  interpreter :  to  the  officers  of  the  Pennsylvania 
regiment,  after  the  war  of  1764.  These  were,  by  the  terms,  to 
be  laid  in  more  than  one  place,  if  the  grantee  chose. 

Others  of  these  grants  were  made  for  larger  quantities  than 
could,  by  the  regulations,  be  allowed  in  one  warrant  or  appli- 
cation to  the  people  generally.  Some  twenty  or  thirty  of  these 
were  granted  between  the  purchase  of  1768  and  the  opening 
the  office  for  the  sale  of  lands,  within  that  purchase,  to  the  peo- 
ple at  large.  The  advantage  to  the  holders  of  these  special 
grants  consisted  in  the  fact,  that  the  lands  granted  were,  almost 
always,  specifically  described,  and  thus  gave  a  preference, 
especially  as  the  grantees  were  able  to  procure  surveys  and 
returns,  and,  generally  did  so,  without  delay.  Those  last  men- 
tioned in  the  purchase  of  1768  were  all,  except  one,  surveyed 
before  the  opening  of  the  office  on  3d  April,  1769  ;  and  I  may 
add,  from  my  own  knowledge  in  part,  and  from  what  I  have 
heard  proved  in  Court,  most  inaccurately  surveyed.  It  had 
been  a  cold  winter — snow  deep,  and  the  lands  far  from  any  set- 
tlement. The  deputy  surveyors  could  not  complete  all  the 
work  required,  and  permitted  the  work  to  be  done  by  persons 
who  were  willing  to  undertake  it  during  that  inclement  season. 

3.  Warrants* — At  first,  and  for  many  years,  the  person  wish- 
ing to  purchase  land  applied,  in  writing,  to  the  Land  Office  for 
a  certain  number  of  acres ;  sometimes  designating  the  county  in 
which  it  was  to  be  laid  ;  and  often  not  even  specifying  in  what 
county  he  wished  his  land  to  be  surveyed.  There  might  be 
several  reasons.  The  Proprietary  seems  to  have  directed  that 
Townships,  generally  of  about  five  thousand  acres,  should  be 
laid  out  in  each  county,  and  to  have  intended  that  each  succes- 
sive warrant,  as  it  came  to  the  Deputy  Surveyor,  should  be  laid 
in  the  township  not  yet  all  appropriated.  I  say,  he  seems  to 
have  intended  this  ;  for  no  express  direction  so  ordering  is  now 
found.  This  plan  was  soon  found  impracticable.  Let  it  be 
remembered,  that  no  money  was  paid  at  the  time  of  taking  out 
the  warrant ;  the  applicant  in  going  to  lay  his  warrant,  would 
often  see  land,  which  he  thought  preferable  to  that  where,  by 
this  regulation,  the  Deputy  was  ordered  to  make  his  survey ;  he 
would  object,  and  insist  on  his  survey  being  made  at  the  place 


24  WARRANTS. 


chosen  by  himself,  or  he  would  not  pay  the  Deputy  Surveyor 
for  making  the  survey  ;  now,  in  addition,  the  Proprietary  wished 
to  sell  his  land,  to  have  interest  on  the  price,  and  quit-rent, 
and  perhaps,  more  than  all,  to  have  the  country  settled ;  and  we 
will  see  how  the  plan  would  cease  to  be  followed,  and  one, 
which  in  fact  met  the  general  wish  of  all,  and  particularly  of 
the  owner  of  the  warrant,  soon  superseded  the  original  plan.  It 
is  believed  to  be  impossible  now  to  trace  the  boundary  of  a 
single  one  of  those  contemplated  townships,  either  on  the 
ground,  or  in  the  Land  Office.  At  first,  it  would  seem,  every 
warrant  was,  in  the  body  of  it,  directed  to  be  surveyed  "  accord- 
ing to  our  plan  of  Townships  ;"  and  this  form  continued  many 
years  after  the  plan  must  have  been  abandoned  as  impracticable. 
I  say,  it  would  seem  ;  for  until  William  Penn's  second  visit  to 
the  Province  in  1700,  the  original  warrant  was  sent  to  the 
Deputy  Surveyor,  and  is  not,  except  in  few  cases,  to  be  found. 
And  the  order  then  made  that  the  original  warrant  should  be 
filed  and  kept  in  the  Land  Office,  and  a  copy  be  made  by  the 
Surveyor  General  and  sent  to  the  Deputy  Surveyor,  became 
inoperative  ;  for  very  soon  after  the  departure  of  William  Penn 
in  1701,  Mr.  Holmes,  the  Surveyor  General,  died,  and  the 
Commissioners  of  Property  decided  that  the  business  could  be 
carried  on  more  economically  without  a  Surveyor  General.  No 
such  officer,  then,  existed  in  the  Province  until  1707  or  after- 
wards, when  Jacob  Taylor  was  appointed  to  fulfil  the  duties. 
In  1711,  Mr.  Eastburn  came,  commissioned  by  William  Penn. 
Still  for  many  years  the  original  warrants  are  not  all,  or  even 
generally,  in  the  office. 

The  application  for  a  warrant  was,  however,  always  entered 
in  a  book  kept  by  the  Commissioners  of  Property,  one  of  whom 
was  generally  Secretary  of  the  Land  Office.  He,  or  in  after 
times  his  Deputy  Secretary,  transacted  the  general  and  ordinary 
business.  These  applications  stated  the  quantity  of  land  which 
the  applicant  wished ;  and  in  a  few  years,  when  many  settle- 
ments were  made,  and  the  names  of  creeks  established,  the 
practice  began  of  designating  the  spot  applied  for,  by  stating 
that  it  was  to  adjoin,  or  to  be  near  to  a  settler  (naming  him,)  or 
near,  or  East  side  or  West  of,  a  particular  creek.  In  these,  too, 
was  inserted  the  condition ;    "  to   be  settled  within   six  (or 
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t'welve,}  months  ;"  or  a  longer  time^  as  the  ease  might  be.  The 
jirice  is  hot  found  in  these  applications,  except  where  a  special 
contract  was  made  by  a  man,  or  several  men.  The  price  is 
inserted  in  the  warrant,  though  not  always  in  early  warrants  ; 
and  when  a  man  or  several  men  had  agreed  for  a  large  body,  the 
warrants  merely  stated  that  it  was  for  a  part  of  that  purchase. 
See,  a  little  below,  one  of  these  applications  for  10,000  acres, 
and  the  terms  on  which  it  was  granted  ;  and  entries  of  several 
other  grants  and  orders  out  of  the  usual  way.(a) 

After  some  charges,  and  arrests  and  commencements  of  pro- 
secution, against  VVm.  Penn,  the  Province  was  seized  by  the 
government  of  England,  and  Col.  Fletcher,  then  Governor  of 
New  York,  vested  with  the  authority  w^hich  had  belonged  to 
Wm.  Penn.     In  fact,  the  right  of  Wm.  Penn  was  superseded. 
This  did  not  continue  long ;  and  it  is  not  perceived,  that  it  had 
any  immediate  effect  on  original  titles  in  the  State.    Perhaps  it 
increased  the  disposition  of  the  Legislature  to  interfere  with  the 
arrangements  of  the  Land  Office.     Governor  Fletcher  was  dis- 
posed to  treat  much  that  had  been  done  by  the  Proprietary,  and 
all  laws  pass.ed  by  the  Legislature,  as  null  and  void ;  but  he 
wanted  a  grant  of  money ;  and  the  Quakers,  and  the  leading 
men  among  them  particularly,  contended  sturdily ;  he  threat- 
ened and  insisted ;  from  messages  the  intercourse  between  him 
and  the  Legislature  became  personal  interviews.    A  Colonel  in 
regimentals,  and  Governor,  with  very  full  and  ample  powers, 
which  he  seemed  disposed  to  exercise  to  the  utmost,  did  not, 
however,  gain  every  thing.    When  he  threatened  to  declare  all 
their  laws  void,  and  to  introduce,  and  govern  them  by,  the 
common  law  of  England,  they  refused  to  move  one  step,  until 
he  declared  all  their  laws  valid,  and  that  they  should   be 
governed  by  them.     He  replied,  he  must  return  to  New  York 
the  next  day ;  and  as  they  had  no  laws,  they  must  take  the  con- 
sequence.    Samuel  Carpenter  replied,  that  he  would  not  sub- 
mit, though  he  should  lose  all  he  had ;  and  Thomas  Lloyd  told 
him,  that,  to  be  plain,  the  Legislature  would  never  give  him 
one  penny,  until  he  satisfied  them  as  to  their  rights.     The 
Speaker  of  the  House   of  Assembly  seemed  to  have  been 


(a)  See  Chapter  IIL 
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alarmed  or  confused.  The  result  was,  he  did  not  go  away. 
The  laws  then  in  force,  or  such  of  them  as  they  considered 
essential,  were  transcribed  and  passed  by  the  Legislature  and 
approved  by  the  said  Governor  Fletcher,  and  then  they  passed 
a  bill  to  give  him  his  salary,  as  governor,  and  for  other  pur- 
poses of  Government,  (ft) 

It  was  for  many  years  after  this  time  in  agitation,  that  Wm. 
Penn  should  release  to  the  Government  his  rights  as  Proprie- 
tary ;  and  this  was  in  part  the  effect  of  his  pecuniary  embar- 
rassments, and  in  part  of  his  political  difficulties,  at  home,  and 
with  the  Legislature  here.  At  one  time  the  contract  was  so 
far  completed,  that  the  price  was  agreed  on.  Many  will  be 
surprised  that  it  was  only  ^12,000  sterling. 

In  1699,  William  Penn  returned  to  this  country,  and  while 
he  was  here  all  laws  theretofore  passed,  or  rather  all  which  it 
was  wished  to  continue,  were  re-enacted;  and,  in  many  in- 
stances, with  alterations.  I  shall  in  this  essay  only  notice  such 
as  relate  to,  or  have  an  effect  on,  the  subject  in  hand.  (See  the 
title.  Recording  of  Deeds,  and  some  others.) 

I  have  stated  that  the  first  book  or  books  of  minutes  of  the 
proceedings  of  William  Penn,  firom  1682  till  his  departure  in 
1684,  and  his  instructions  left  to  his  Commissioners  of  Pro- 
perty, are  not  now  to  be  found.  I  could  not  find  them ;  nor 
the  first  books  of  the  Receiver-GeneraPs  Office. 

It  is  stated,  and  referred  to,  that  William  Penn  agreed  to  con- 
firm and  ratify  the  titles  of  the  Swedes  and  Dutch,  who  had  settled 
before  his  right  to  the  Province.  But  no  law  existed,  distinctly 
stating  this.  They  had,  some  of  them,  their  boundaries  marked 
before  he  came  ;  and  some  had  lines  run  by  his  surveyors ;  but 
the  confirmations  which  he  gave  to  them  were  some  of  them 
before  the  establishment  of  a  Rolls  Office,  and  are  not  re- 
corded. 

I  have  seen  what  was  called  a  Patent,  on  parchment,  about 
eight  inches  square,  for  a  tract  on  Chester  creek,  to  Stacy 
Cooke  and  others,  in  consideration  that  they  should  erect  and 
keep  up  a  wind-mill  forever.     It  recites  no  warrant,  but  refers 


(a)  See  on  thii  lubject,  and  for  a  list  of  the  laws  then  paaeed,  Miller's  edition 
of  the  Acts  of  Assembly,  Appendix,  page  7;  and  hereafter  in  this  work. 
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to  a  draft  or  plot  appended,  and  the  ribbon  by  which  it  was 
appended  was  worn  off,  and  now  no  plot  is  appended.  It  was 
dated  in  1682,  and  shown  in  Court,  and  said  not  to  be  recorded, 
and  no  copy  of  the  draft  in  the  Land  Office ;  which  on  search 
I  believe  to  be  true,  both  as  to  the  draft  and  Patent.  I  need 
not  add  that  the  Court  instantly  affirmed  the  title  of  the  pos* 
sessor.  He  had  proved  possession  for  more  than  sixty  years 
before  suit,  and  the  fences  between  that  tract  and  the  adjoining 
lands,  for  all  was  cleared,  were  the  lines. 

In  1700,  while  William  Penn  was  here,  a  law  was  enacted, 
and  approved  and  signed  by  him,  embracing  the  cases  of  the 
Dutch  and  Swedes,  and  all  other  then  existing  grants,  with  a 
confirmation  or  legal  sanction  of  some  of  the  usages  adopted 
and  practised  on  in  the  Land  Office,  but  procured  to  be  repealed 
soon  after  his  return  to  England ;  though  it  was  the  practice 
and  custom  of  the  Land  Office,  until  1776,  and,  in  part,  under 
the  Commonwealth.  For  this  reason  I  have  given  it,  and 
another  similar  law,  passed  in  1711.  There  have  not  been 
found  in  the  Land  Office  any  such  regulations,  (if  we  except  a 
reference  to  that  of  1701,  in  a  Commission  of  Property  of  that 
year)  either  made  by  the  Proprietary  or  his  Commissioners  of 
Property,  but  a  series  of  acts,  decisions  and  grants,  in  con- 
formity to  these  laws. 

The  order,  that  the  original  warrant  should  be  filed  and  pre- 
served in  the  Surveyor-General's  Office,  above  stated,  contem- 
plated that  it  should  be  directed  to  the  Surveyor-General,  and 
the  copy  sent  to  the  Deputy-Surveyor,  directed  to  him  by  the 
Surveyor-General ;  but  when  the  office  of  Surveyor-General  was 
dispensed  with,  the  Commissioners  of  Property  directed  the 
warrants  to  the  Deputy-Surveyors;  and  unless  they  were 
returned  to  the  office  by  them,  they  never  were  in  that  office. 

After  the  mortgage,  and  at  the  time  during  which  the  Com- 
missioners of  Property  acted,  not  only  under  Proprietary  autho- 
rity, but  also  as  attorneys  in  fact  of  the  mortgagee,  there  was 
much  of  the  same  irregularity ;  and  the  warrants,  during  this 
time,  are  not  arranged  according  to  their  dates  and  the  letters  of 
the  alphabet,  but  by  the  latter  only,  and  in  ranges  labelled 
"  Old  Righis.^^  This  continued  until  1720,  and  for  some  time 
afterwards. 
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When  the  death  of  William  Penn  was  known,  another  diffi- 
culty arose  from  the  contest  as  to  who  was  Proprietor.  This 
continued  from  1719  until  1729.  And  during  this  time,  unless 
on  old  rights,  applications  for  re-surrey,  or  under  some  particular 
circumstances,  no  warrants  issued.  But  the  business  of  settling 
and  surveying  the  country  did  not  stop. 

We  have  in  1  Dall.  Reports,  p.  6,  the  case  of  Fothergill  v. 
Stover,  this  form: 

"  Philadelphia,  3d  day,  2d  mo.  1719. 
"  Friend  Isaac  Taylor, 

^^  James  Logan  has  agreed  that  the  bearer  hereof,  William 
Willis,  shall  have  600  acres  of  land  at  Conestoga,  please  to 
survey  it  for  him  and  the  warrant  shall  be  ready. 

"  Thy  loving  friend, 

"  James  Steele." 

James  Steele  was  at  that  time  Deputy-Secretaiy  of  the  Land 
Office,  and  as  James  Logan  was  often  at  his  house  near  Ger* 
mantown,  and  soon  after  went  to  England,  James  Steele  issued 
some  hundred  orders,  not  even  referring  to  James  Logan. 

James  Logan  himself  had  issued  many  such,  and  from  that 
case,  and  the  minutes  in  the  office,  his  successor,  Richard 
Peters,  issued  not  a  few. 

I  shall  show  that,  in  many  cases,  some  of  them  reported,  it 
would  have  been  well  if  the  Judges  had  known  as  much  of  the 
proceedings  in  the  Land  Office,  and  the  forms  used,  as  Chief 
Justice  Allen  and  his  associate,  William  CoUman,  did  in  that 
case. 

I  have  said  the  warrants  from  1684  were  on  condition,  "  to 
be  settled  and  improved,"  within  a  time  specified  in  the  war- 
rant. 

Then  came  into  general  use  a  form  stating  that  the  price 
was  "  to  be  paid  in  three  (or  six)  months,"  or  a  longer  period, 
according  to  the  agreement ;  and  the  conclusion  of  the  warrant 
was,  *'  if  th6  terms  are  complied  with,  to  be  valid,  otherwise  to 
be  void  as  if  this  warrant  had  never  been  granted ;"  or,  simply, 
"  otherwise  to  be  void."    On  this  clause  was  founded  the  prac- 
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tice  of  issuing  vacatiiig  warrants.   (See  the  chapter  on  Vacating 
Warrants.) 

I  shall  here  insert  the  following  document,  which  shows  an 
occurrence,  in  the  history  of  Pennsylvania,  now  very  much 
forgotten.  I  have  stated  that  William  Penn  was  suspected  of 
adherence  to  James  II.,  before  and  after  this  abdication  of  the 
Kingdom,  that  he  was  arrested,  and  once  imprisoned.  His 
right  to  the  Province,  and  as  Governor,  was  suspended,  and  a 
commission  given  to  Colonel  Fletcher  to  take  possession  of  and 
administer  the  Province,  under  William  and  Mary.  When  he 
catne  here,  there  was  much  altercation  between  him  and  the 
Legislature,  which  resulted  in  a  compromise ;  and  the  following 
paper  was  drawn  up  and  presented  to  him,  and  his  decision 
thereon  is  subjoined.  This  did  not  produce  much  effect  on  the 
titles  in  Pennsylvania.  His  commission  as  Governor,  and  his 
powers  as  Proprietary,  were  soon  restored  to  William  Penn,  and 
all  these  laws  passed  by  Governor  Fletcher  were  repealed  and 
supplied. 

[5  Wmiam  and  Maiy,  a.  d.  1699w— Miller's  Ed.  of  die  Laws,  published  1763, 

1  V6L  p.  7,  of  Appendix.] 

"  A  petition  of  right,  to  Benjamin  Fletcher,  Captain-General  and 
Govemor-in-Chief,  in  and  over  the  Province  of  Pennsylvania^ 
and  countries  of  Newcastle,  &c. 

*^We  the  Freemen  of  the  said  Province  and  Country,  in 
General  Assembly  met,  humbly  shew : 

"  That  whereas  the  late  King  Charles  the  Second,  in  the  three- 
and-thirtieth  year  of  his  reign,  by  Letters-patent  under  the 
Great  Seal  of  England,  did  (for  the  consideration  therein-men« 
tioned)  grant  unto  William  Penn  and  his  assigns,  this  colony  or 
tract  of  land,  thereby  erecting  the  same  into  a  Province,  calling 
it  Pennsylvania,  and  constituting  the  said  William  Penn,  abso* 
late  Proprietary  of  the  said  Province,  (saving  ainongst  other 
things  the  sovereignty  hereof,)  thereby  also  granting  unto  the 
said  William  Penn,  his  Deputies  and  Lieutenmts,  by  virtue  of 
the  said  Royal  Charter,  fidl,  free,  and  absolute  power,  by  and 
with  the  assent  of  the  freemen  of  the  said  Province,  to  make, 
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enact  and  publish  any  laws  -whatsoever,  for  any  end,  appertain- 
ing either  to  the  public  state,  peace,  or  safety  of  the  said 
countiy,  or  unto  the  private  utility  of  particular  persons,  accord- 
ing to  their  best  discretion.  Which  laws  so  as  aforesaid  made 
and  published,  the  said  late  King  did  by  the  said  Letters-patent, 
enjoin,  require  and  command,  should  be  most  absolute  and 
available  in  law,  and  that  all  the  liege  people  and  subjects  of 
the  said  late  King,  his  heirs  and  successors,  should  observe  and 
keep  the  same  inviolably  in  these  parts.  But  that  the  laws  for 
regulating  and  governing  of  property  within  this  Province,  and 
likewise  as  to  felonies,  might  be  and  continue  the  same,  as  they 
should  be,  for  the  time  being,  by  the  general  course  of  the  law 
of  England,  until  the  said  laws  should  be  altered  by  the  said 
William  Penn,  and  by  the  freemen  of  the  said  Province,  their 
delegates  or  deputies,  or  the  greater  part  of  them. 

^^  And  to  the  end  the  said  William  Penn,  or  the  inhabitants  of 
this  Province,  might  not  at  any  time  thereafter,  by  misconstruc- 
tion or  colour  of  the  powers  aforesaid,  or  by  pretence  of  the 
said  laws  hereafter  to  be  made,  through  inadvertency  or  design, 
depart  from  the  faith  and  allegiance,  which,  by  the  laws  of 
England,  they  and  all  the  King's  subjects  in  his  dominions, 
always  owe  to  him,  his  heijrs  and  successors ;  he  the  said  late 
King,  did  by  his  Letters-patent,  declare  it  to  be  his  farther  will 
and  pleasure,  that  a  duplicate  of  all  the  laws  so  as  aforesaid 
made  and  published,  should  within  five  years  after  the  making 
thereof,  be  transmitted  and  delivered  to  the  King's  Privy  Coun- 
cil, for  the  time  being.  And  if  any  of  the  said  laws  within  the 
space  of  six  months  after  that  they  were  so  transmitted,  should 
be  declared  by  the  said  King,  his  heirs  or  successors,  or  his  or 
their  Privy  Council,  inconsistent  with  the  sovereignty  or  lawftd 
prerogative  of  the  said  King,  his  heirs  or  successors,  or  contrary 
to  the  faith  and  allegiance  due  to  the  legal  government  of  Eng- 
land from  the  said  William  Penn,  or  the  planters  and  inhabit* 
ants  of  the  said  Province,  and  that  thereupon  any  of  the  said 
laws  were  adjudged  and  declared  to  be  void  by  the  said  King, 
his  heirs  or  successors,  under  his  or  their  privy  seal ;  That  then 
and  from  thenceforth  such  laws,  concerning  which  the  said 
judgment  and  declaration  were  made,  should  become  void, 
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otherwise  the  laws«o  transmitted,  should  remain  and  stand  in 
full  force  according  to  the  true  intent  and  meaning  thereof. 

"By  virtue  of  "which  Letters-patent,  and  pursuantto  the  powers, 
provisos  and  restrictions  therein  specified,  divers  reasonable 
and  wholesome  laws  were  made,  transmitted  and  presented  to 
the  said  King  and  Privy-Council. 

"  And  whereas  the  King  and  Queen  that  now  are  over  Eng- 
land, &c.,  by  their  Letters-patent,  under  the  great  seal,  dated 
the  one  and  twentieth  day  of  October,  in  the  fourth  year  of  their 
reign,  having  (for  the  reasons  therein  mentioned,)  taken  the 
government  of  this  Province  and  country  into  their  own 
hands  and  under  their  immediate  care  and  protection,  did  think 
fit  to  constitute  and  appoint  thee,  the  said  Benjamin  Fletcher, 
to  be  their  Captain-General  and  Governor-in-Chief,  in  and  over 
the  same,  thereby  requiring  thee  amongst  other  things,  to  do 
and  execute  all  things  in  due  manner,  that  shall  belong  to  thy 
command,  and  the  trust  reposed  in  thee  by  the  said  King  and 
Queen,  according  to  such  reasonable  laws  and  statutes,  as  then 
were  in  force,  or  thereafter  should  be  made  and  agreed  upon  by 
thee,  "with  the  advice  and  consent  of  the  Council  and  Assembly 
of  this  country : — 

^^  Now  forasmuch  as  the  laws  of  this  government  so  made  and 
transmitted  as  aforesaid,  have  not  been  hitherto  adjudged  or 
declared  (either  by  the  late  King  and  Council,  or  by  his  succes- 
sors, the  said  King  and  Queen  and  their  Council,  under  his  or 
their  privy  seal,)  to  be  void,  so  that  such  of  the  said  laws  as 
were  not  discontinued  or  repealed  by  the  legislative  authority 
of  this  government,  are  still  in  force. 

"  And  seeing  it  hath  pleased  the  said  King  and  Queen,  to  ten* 
derly  regard  the  happy  government,  and  comfort  as  well  as  pro- 
tection of  this  province  and  country,  as  to  conserve  those  our 
laws  and  constitutions  so  fitly  accommodated  to  our  circum- 
stances, (with  respect  to  tender  consciences,  as  well  as  com- 
merce and  cultivation,)  we  can  do  no  less,  than  with  gratitude 
and  sincerity  acknowledge  their  royal  bounty  and  peculiar 
favour  therein,  earnestly  desiring,  that  thou  would  be  pleased 
(according  to  the  tenor  and  most  favourable  direction  of  thy 
commission,)  to  govern  us,  and  cause  the  administration  of  jus- 
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tice  -within  this  government  to  be  agreeable^with  these  following 
laws,  which  are  now  in  force  as  aforesaid,  that  is  to  say," — 

(Here  follows  a  list  of  the  laws.) 

"  All  which  said  laws  and  chapters,  and  every  part  thereof,  we 
humbly  desire,  that  thou  will  be  pleased  to  cause  thy  officers 
and  ministers  to  observe  and  put  in  due  execution,  as  they 
tender  the  honour  of  God,  the  King's  commands,  the  prosperi^ 
of  this  government,  and  the  rights  and  liberties  of  the  free  people 
thereof,  which  said  laws  and  chapters  hereafter  follow  in  these 
words,  that  is  to  say,"  &c. 

(Here  follow  the  laws  themselves.) 


PROCLAMATION  OF  THE  GOVERNOR,  &c. 

^^  By  his  Excellency,  Benjamin  Fletcher,  Captain-General  and 
Govemor-in-Chief  of  the  Province  of  New  York,  Province  of 
Pennsylvania,  and  country  of  New-Castle,  and  territories  and 
tracts  of  land  depending  thereon  in  America. 

'^  These  are  in  their  Majesties'  name  to  require  and  command 
all  justices,  sherids,  constables  and  other  officers  within  the 
province  of  Pennsylvania,  and  country  of  New-Castle,  that  they 
do  execute  or  cause  to  be  put  in  execution  the  above-said  laws 
until  their  Majesties'  pleasure  shall  be  further  known. 

^^  Given  under  my  hand  this  first  day  of  June,  Anno 
Domini,  1693. 

Ben.  Fletcher. 


No.  2,  42. 

The  Royal  Charter  granted  to  William  Penn,  Esquire,  Proprie- 
tary and  Governor  of  Pennsylvania. 

^^  Charles,  by  the  grace  of  God,  Kbg  of  England,  Scotland, 
France  and  Ireland,  Defender  of  the  faith,  &c..  To  all  to  whom 
these  presents  shall  come,  greeting : 

"  Whereas  our  trusty  and  well  beloved  subject,  William  Penn, 
Esq.,  son  and  heir  of  Sir  William  Penn,  deceased,  (out  of  a 
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commendable  desire  to  enlarge  our  English  empire,  and  promote 
such  useful  commodities  as  may  be  of  benefit  to  us  and  our 
dominions,  as  also  to  reduce  the  savage  natives  bj  gentle  and 
just  manners  to  the  love  of  civil  society  and  Christian  religion,) 
hath  humbly  besought  leave  of  us  to  transport  an  ample  colony 
unto  a  certain  country  hereinafter  described,  in  the  parts  of 
America  not  yet  cultivated  and  planted ;  and  hath  likewise  so 
humbly  besought  our  royal  Majesty  to  give,  grant,  and  confirm 
all  the  said  country,  with  certain  privileges  and  jurisdictions, 
requisite  for  the  good  government  and  safety  of  the  said  country 
and  colony,  to  him  and  his  heirs  forever. 

"  Section  1. — Know  ye,  therefore,  that  we  (favouring  the 
petition  and  good  purpose  of  the  said  William  Penn,  and  having 
regard  to  the  memory  and  merits  of  his  late  father  in  divers 
services,  and  particularly  to  his  conduct,  courage  and  discre- 
tion, under  Our  dearest  brother  James,  Duke  of  York,  in  that 
signal  battle  and  victory  fought  and  obtained  against  the  Dutch 
fleet,  commanded  by  the  Heer  Van  Opdam,  in  the  year  1665 ; 
in  consideration  whereof,  of  our  special  grace,  certain  know- 
ledge and  meer  motion,)  have  given  and  granted,  and  by  this 
our  present  charter,  for  us,  our  heirs  and  successors,  do  give 
and  grant  unto  the  said  William  Penn,  his  heirs  and  assigns, 
all  that  tract  or  part  of  land  in  America,  with  the  islands  therein 
contained,  as  the  same  is  bounded  on  the  East  by  Delaware 
river,  from  twelve  miles  distance  Northward  of  New-Castle 
town,    unto  the  three   and  fortieth   degree  of  Northern  lati- 
tude, if  the  said  river  doth  extend  so  far  Northward  ;  but  if  the 
said  river  shall  not  extend  so  far  Northward,  then  by  the  said 
river  so  far  as  it  doth  extend ;  and  from  the  head  of  the  said 
river,  the  Eastern  bounds  are  to  be  determined  by  a  meridian 
line  to  be  drawn  from  the  head  of  the  said  river  unto  the  said 
forty-third  degree.     The  said  land  to  extend  Westward  five 
degrees  in  longitude,  to  be  computed  from  the  said  Eastern 
bounds  ;  and  the  said  lands  to  be  bounded  on  the  North  by  the 
beginning  of  the  three  and  fortieth  degree  of  Northern  latitude, 
and  on  the  South  by  a  circle  drawn  at  twelve  miles  distance  from 
New-Castle  Northward,  and  Westward  unto  the  beginning  of  the 
forty-third  degree  of  Northern  latitude,  and  then  by  a  straight 

line  Westward  to  the  limits  of  the  longitude  above-mentioned. 
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« 

^^  Section  2. — We  do,  also,  give  and  grant  unto  the  said 
William. Penn,  his  heirs  and  assigns,  the  free  and  undisturbed 
use  and  continuance  in,  and  passage  unto,  and  out  of  all  and 
singular  ports,  harbours,  bays,  waters,  rivers,  islets  and  inlets 
belonging  unto,  or  leading  to  and  from  the  country  or  islands 
aforesaid,  and  all  the  soils,  lands,  fields,  woods,  underwoods, 
mountains,  hills,  fenns,  isles,  lakes,  rivers,  waters,  rivulets, 
bays  and  inlets  situated  or  being  within,  or  belonging  to  the 
limits  or  bounds  aforesaid,  together  with  the  fishing  of  all  sorts 
of  fish,  whales,  sturgeon  and  all  royal  and  other  fishes  in  the 
seas,  bays,  inlets,  waters  or  rivers  within  the  premises,  and  all 
the  fish  therein  taken ;  and  also  all  veins,  mines,  minerals  and 
quarries,  as  well  discovered  as  not  discovered,  of  gold,  silver, 
gems,  and  precious  stones,  and  all  other  whatsoever,  be  it  stones, 
metals,  or  of  any  other  thing  or  matter  whatsoever  found  o  to 
be  found  within  the  country,  isles  or  limits  aforesaid. 

'^Section  3. — And  him,  the  said  William  Penn,  his  heirs  and 
assigns,  we  do  by  this  our  Royal  Charter,  for  us,  our  heirs  and 
successors,  make,  create  and  constitute  the  true  and  absolute  Pro- 
prietary of  the  country  aforesaid,  and  of  all  other  the  premises: 
saving  always  to  us,  our  heirs  and  successors,  the  faith  and  alle- 
giance of  the  said  William  Penn,  his  heirs  and  assigns,  and  of  all 
other  Proprietaries,  tenants  and  inhabitants  that  are  or  shall  be 
within  the  territories  and  precincts  aforesaid :  And  saving  also 
unto  us,  our  heirs  and  successors,  the  sovereignty  of  the  afore- 
said country;  To  have,  hold,  possess  and  enjoy  the  said  tract 
of  land,  country,  isles,  inlets,  and  other  the  premises  unto  the 
said  William  Penn,  his  heirs  and  assigns,  to  the  only  proper 
use  and  behoof  of  the  said  William  Penn,  his  heirs  and  assigns 
forever,  To  be  holden  of  us,  our  heirs  and  successors.  Kings  of 
England,  as  of  our  Castle  of  Windsor,  in  our  county  of  Berks, 
in  free  and  common  soccage,  by  fealty  only  for  all  services, 
and  not  in  Capile^  or  by  Knight's  service :  yielding  and  paying 
therefor  to  us,  our  heirs  and  successors,  two  Beaver  skins,  to 
be  delivered  at  our  Castle  of  Windsor  on  the  first  day  of  Janu- 
ary in  every  year ;  and  also  the  fifth  part  of  all  gold  and  silver 
ore  which  shall  from  time  to  time  happen  to  be  found  within 
the  limits  aforesaid,  clear  of  all  charges.  And  of  our  further 
grace,  certain  knowledge  and  mere  motion,  we  have  thought 
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fit  to  erect,  and  we  do  hereby  erect  the  aforesaid  country  and 
islands  into  a  Proyince  and  Seignory,  and  do  call  it  Pennsyl- 
vania, and  so  from  henceforth  will  have  it  called. 

^^  Section  4. — ^And  forasmuch  as  we  hare  hereby  made  and 
ordained  the  aforesaid  William  Penn^  his  heirs  and  assigns,  the 
true  and  absolute  Proprietaries  of  all  the  lands  and  dominions 
aforesaid.  Know  ye,  therefore,  that  we,  (reposing  special  trust  and 
confidence  in  the  fidelity,  wisdom,  justice  and  provident  circum- 
spection of  the  said  William  Penn,)  for  us,  our  heirs  and  suc- 
cessors, do  grant  free,  full,  and  absolute  power  (by  virtue  of 
these  presents)  to  him  and  his  heirs,  to  his  and  their  deputies, 
and  lieutenants,  for  the  good  and  happy  government  of  the 
said  country,  to  ordain,  make  and  enact,  and  under  his  and 
their  seals  to  publish  any  laws  whatsoever,  for  the  raising  of 
money  for  public  uses  of  the  said  Province,  or  for  any  other 
end,  appertaining  either  unto  the  public  state,  peace  or  safety 
of  the  said  country,  or  unto  the  private  utility  of  particular  per- 
sons, according  unto  their  best  discretion,  by  and  with  the 
advice,  assent,  and  approbation  of  the  freemen  of  the  said 
country,  or  the  greater  part  of  them,  or  of  their  delegates  or 
deputies,  whom  for  the  enacting  of  the  said  laws,  when  and  as 
often  as  need  shall  require,  we  will  that  the  said  William  Penn 
and  his  heirs  shall  assemble  in  such  sort  and  form,  as  to  him 
and  them  shall  seem  best,  and  the  same  laws  duly  to  execute, 
unto  and  upon  all  people  within  the  said  countiy  and  limits 
thereof. 

^^  Section  5. — And  we  do  likewise  give  and  grant  unto  the  said 
William  Penn,  and  to  his  heirs  and  their  deputies  and  lieutenants, 
full  power  and  authority  to  appoint  and  establish  any  Judges  and 
Justices,  Magistrates  and  other  officers  whatsoever,  for  what 
causes  soever,  (for  the  probates  of  wills,  and  for  the  granting 
of  administrations  within  the  precincts  aforesaid,)  and  with 
what  power  soever,  and  in  such  form  as  to  the  said  William 
Penn  or  his  heirs  shall  seem  most  convenient :  Also  to  remit, 
release,  pardon  and  abolish  (whether  before  judgment  or  after,) 
all  crimes  and  ofiences  whatsoever,  committed  within  the  said 
country  against  the  said  laws,  (treason  and  wilful  and  malicious 
murder  only  excepted ;  and  in  those  cases  to  grant  reprieves 
until  our  pleasure  may  be  known  therein,)  and  to  do  all  and 
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every  other  thing  and  things,  which  unto  the  complete  establish- 
ment of  justice  unto  courts  and  tribunals,  forms  of  judicature, 
and  manner  of  proceedings  do  belong,  although  in  these  pre- 
sents express  mention  be  not  made  thereof;  and  by  Judges  by 
them  delegated,  to  award  process,  hold  pleas,  and  determine  in 
all  the  said  courts  and  tribunals,  aU  actions,  suits  and  causes 
whatsoever,  as  well  criminal  as  civil,  personal,  real  and  mixed; 
which  laws  so  as  aforesaid  to  be  published,  our  pleasure  b,  and 
so  we  enjoin,  require  and  command,  shall  be  most  absolute  and 
available  in  law ;  and  that  all  the  liege  peofJe  and  subjects  of 
us,  our  heirs  and  successors  do  observe  and  keep  the  same  in- 
violably in  those  parts,  so  far  as  they  concern  them,  under  the 
pain  therein  expressed,  or  to  be  expressed.  Provided,  never- 
theless, that  the  same  laws  be  consonant  to  reason,  and  not 
repugnant  or  contrary,  but  (as  near  as  conveniently  may  be,) 
agreeable  to  the  laws  and  statutes  and  rights  of  this  our  king- 
dom of  England ;  and  saving  and  reserving  to  us,  our  heirs 
and  successors,  the  receiving,  hearing  and  determining  of  the 
appeal  and  appeals  of  all  or  any  person  or  persons  of,  in,  or 
belonging  to  the  territories  aforesaid,  or  touching  any  judgment 
to  be  there  made  or  given* 

<<  Section  6. — ^And  forasmuch  as  in  the  government  of  so  great 
a  country  sudden  accidents  do  often  happen,  whereunto  it  will 
be  necessary  to  apply  remedy  before  the  freeholders  of  the  said 
Province,  or  their  delegates  or  deputies  can  be  assembled  to 
the  making  of  laws ;  neither  will  it  be  convenient  that  instantly, 
upon  every  such  emergent  occasion,  so  great  a  multitude  should 
be  called  together.  Therefore  (for  the  better  government  of 
the  said  country)  we  will  and  ordain,  and  by  these  presents, 
for  us,  our  heirs  and  successors,  do  grant  unto  the  said  William 
Penn  and  his  heirs,  by  themselves,  or  by  their  magistrates  and 
officers,  in  that  behalf  duly  to  be  ordained  as  aforesaid,  to  make 
and  constitute  fit  and  wholesome  ordinances,  from  time  to  time^ 
within  the  said  country  to  be  kept  and  observed,  as  well  for  the 
preservation  of  the  peace  as  for  the  better  government  of  the 
people  there  inhabiting;  and  publicly  notify  the  same  to  all 
persons,  whom  the  same  do  or  may  any  ways  concern.  Which 
ordinances,  our  will  and  pleasure  is,  shall  be  observed  inviola- 
bly within  the  said  Province,  under  the  pains  therein  to  be  ex* 
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pressed)  so  as  the  said  ordinaoces  be  consonant  to  reason,  and 
be  not  repugnant  nor  contrary,  but  (so  far  as  conveniently  may 
be)  agreeable  with  the  laws  of  our  kingdom  of  England,  and 
so  as  the  said  ordinances  be  not  extended  in  any  sort  to  bind, 
change,  or  take  away  the  right  or  interest  of  any  person  or  per- 
sons, for  or  in  their  life,  members,  freehold,  goods  or  chattels. 
And  our  further  will  and  pleasure  is,  that  the  laws  for  regulating 
and  governing  of  property  within  the  said  Province,  as  well 
fcH*  the  descent  and  enjoyment  of  lands,  as  likewise  for  the 
enjoyment  and  succession  of  goods  and  chattels,  and  likewise 
as  to  felonies,  shall  be  and  continue  the  same,  as  they  shall  be 
for  the  time  being,  by  the  general  course  of  the  law  in  our 
kingdom  of  England,  until  the  said  laws  shall  be  altered  by 
the  said  William  Penn,  his  heirs  or  assigns,  and  by  the  freemeB 
of  the  said  Province,  their  delegates  or  deputies,  or  the  greater 
part  of  them. 

^^  Section  7. — And  to  the  end  that  the  said  William  Penn,  or 
his  heirs,  or  other  the  planters,  owners  or  inhabitants  of  the  said 
Province,  may  not  at  any  time  hereaAer  (by  misconstruction  of 
the  power  aforesaid,)  through  inadvertency  or  design  depart 
from  that  faith  and  due  allegiance,  which  by  the  laws  of  this 
our  realm  of  England,  they  and  all  our  subjects  in  our  domin- 
ions and  territories,  always  owe  to  us»  our  heirs  and  successors, 
by  colour  of  any  extent  or  largeness  of  powers  hereby  given, 
or  pretended  to  be  given,  or  by  force  or  colour  of  any  laws 
hereafter  to  be  made  in  the  said  Province  by  virtue  of  any  such 
powers ;  our  farther  will  and  pleasure  is,  that  a  transcript  or 
duplicate  of  all  laws  which  shall  be  so  as  aforesaid,  made  and 
published  within  the  said  Province,  ^all,  within  five  years 
after  the  making  thereof  be  transmitted  and  delivered  to  the 
Privy  Council,  for  the  time  being,  of  us,  our  heirs  and  succes- 
sors: and  if  any  of  the  said  laws,  within  the  space  of  eix 
months  after  that  they  shall  be  so  transmitted  and  delivered,  be 
declared  by  us,  our  heirs  and  successors,  in  our  or  their  Privy 
Council,  inconsistent  with  the  sovereignty  or  lawful  prerogative 
of  us,  our  heirs  or  successors,  or  contrary  to  the  faith  and  alle* 
glance  due  to  the  legal  government  of  this  realm  from  the  said 
William  Penn,  or  his  heirs,  or  of  the  planters  and  inhabitants  of 
the  said  Province,  and  thai  thereupon  any  of  the  said  laws  shall 
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be  adjudged  and  declared  to  be  void  by  us,  our  heirs  and  suc- 
cessors, under  our  or  their  privy  seal,  that  then  and  from  thence- 
forth, such  laws,  concerning  which  such  judgment  and  declara- 
tion shall  be  made,  shall  become  void :  otherwise  the  said  laws 
so  transmitted  shall  remain  and  stand  in  full  force,  according  to 
the  true  intent  and  meaning  thereof. 

"  Section  8. — Furthermore,  that  this  new  Colony  may  the 
more  happily  increase,  by  the  multitude  of  people  resorting 
thither ;  therefore  we,  for  us,  our  heirs  and  successors,  do  give 
and  grant  by  these  presents,  power,  license  and  liberty  unto  all 
the  liege  people  and  subjects,  both  present  and  future,  of  us, 
our  heirs  and  successors,  (excepting  those  who  shall  be  especi- 
ally forbidden,)  to  transport  themselves  and  fiEunilies  unto  the 
said  country,  with  such  convenient  shipping  as  by  the  laws  of 
this  our  kingdom  of  England  they  ought  to  use,  and  with  fitting 
provision,  paying  only  the  customs  therefore  due,  and  there  to 
settle  themselves,  dwell  and  inhabit,  and  plant  for  the  public 
and  their  own  private  advantage. 

"  Section  9. — And  furthermore,  that  our  subjects  may  be  the 
rather  encouraged  to  undertake  this  expedition  with  ready  and 
cheerful  minds,  know  ye,  that  we  of  our  special  grace,  certain 
knowledge  and  mere  motion,  do  give  and  grant  by  virtue  of 
these  presents,  as  well  unto  the  said  William  Penn  and  his 
heirs,  as*to  all  others  who  shall  from  time  to  time  repair  unto 
the  said  country,  with  a  purpose  to  inhabit  or  trade  with  the 
natives  of  the  said  country,  full  license  to  lade  and  freight  in 
any  ports  whatsoever,  of  us  our  heirs  and  successors,  according 
to  the  laws  made  or  to  be  made  within  our  Kingdom  of  Eng- 
land, and  unto  the  said  country,  by  them,  their  servants  or 
assigns,  to  transport  all  and  singular  their  goods,  wares  and 
merchandizes,  as  likewise  all  sorts  of  grain  whatsoever,  and  all 
other  things  whatsoever,  necessary  for  food  or  clothing,  not  pro- 
hibited by  the  laws  and  statutes  of  our  kingdom  and  dominions 
to  be  carried  out  of  the  said  kingdom,  without  any  let  or  mo- 
lestation of  us,  our  heirs  or  successors,  or  of  any  of  the  officers 
of  us,  our  heirs  and  successors ;  saving  always  to  us,  our  heirs 
and  successors,  the  legal  impositions,  customs,  or  other  duties 
and  payments,  for  the  said  wares  and  merchandizes,  by  any 
law  or  statute  due  or  to  be  due  to  us,  our  heirs  and  successors. 


CHARTER  TO  WILUAM  PENN.  39 

Section  10. — And  we  do  further,  for  us,  our  heirs  and  suc- 
cessors, give  and  grant  unto  the  said  William  Penn,  his  heirs 
and  assigns,  free  and  absolute  power  to  divide  the  said  country 
and  islands  into  towns,  hundreds  and  counties,  and  to  erect  and 
incorporate  towns  into  boroughs,  and  boroughs  into  cities,  and 
to  make  and  constitute  fairs  and  markets  therein,  with  all  other 
convenient  privileges  and  immunities,  according  to  the  merits 
of  the  inhabitants  and  the  fitness  of  the  places,  and  to  do  all 
and  every  other  thing  and  things  touching  the  premises,  which 
to  him  or  them  shall  seem  meet  and  requisite ;  albeit  they  be 
such  as  of  their  own  nature  might  otherwise  require  a  more 
special  commandment  and  warrant  than  in  these  presents  is 
expressed. 

"  Section  11. — We  will  also,  and  by  these  presents,  for  us, 
our  heirs  and  successors,  we  do  give  and  grant  license  by  this 
our  charter  unto  the  said  William  Penn,  his  heirs  and  assigns, 
and  to  all  the  inhabitants  and  dwellers  in  the  Province  afore- 
said, both  present  and  to  come,  to  import  oc  unlade  by  them- 
selves or  their  servants,  factors  or  assigns,  all  merchandizes 
and  goods  whatsoever  that  shall  arise  of  the  fruits  and  commo- 
dities of  the  said  Province,  either  by  land  or  sea,  into  any  of 
the  ports  of  us,  our  heirs  or  successors,  in  our  kingdom  of  Eng- 
land, and  not  into  any  other  country  whatsoever :  and  we  give 
him  full  power  to  dispose  of  the  said  goods  in  the  said  ports; 
and  if  need  be,  within  one  year  next  after  the  unlading  of  the 
same,  to  lade  the  said  merchandize  and  goods  again  into  the 
same  or  other  ships,  and  to  transport  the  same  into  any  other 
countries,  either  of  our  dominions  or  foreign,  according  to  law; 
provided  always,  that  they  pay  such  customs  and  impositions, 
subsidies  and  duties  for  the  same  to  us,  our  heirs  and  succes- 
sors, as  the  rest  of  our  subjects  of  our  kingdom  of  England  for 
the  time  being  shall  be  bound  to  pay,  and  do  observe  the  acts 
of  navigation,  and  other  laws  in  that  behalf  made. 

"  Section  12. — And  furthermore,  of  our  ample  and  special 
grace,  certain  knowledge,  and  mere  motion,  we  do  for  us,  our 
heirs  and  successors,  grant  unto  the  said  William  Penn,  his 
heirs  and  assigns,  full  and  absolute  power  and  authority,' to 
make,  erect,  and  constitute  within  the  said  Province  and  the 
isles  and  inlets  aforesaid,  such  and  so  many  sea-ports,  harbours, 
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creeks,  havens,  keys,  and  other  places,  for  discharging  and  un- 
lading of  goods  and  merchandizes  out  of  the  ships,  boats  and 
other  vessels,  and  landing  them  unto  such  and  so  many  places, 
and  with  such  rights,  jurisdictions,  liberties  and  privileges  unto 
the  said  ports  belonging,  as  to  him  and  them  shall  seem  most 
expedient ;  and  that  all  and  singular  the  ships,  boats  and  other 
vessels,  which  shall  come  for  merchandize  and  trade  into  the 
said  Province,  or  out  of  the  same,  shall  be  laden  or  unladen 
only  at  such  ports  as  shall  be  created  and  constituted  by  the 
said  William  Penn,  his  heirs  or  assigns,  any  use,  custom  or 
thing  to  the  contrary  notwithstanding.  Provided,  that  the  said 
William  Penn  and  his  heirs,  and  the  Lieutenants  and  Govern- 
ors for  the  time  being,  shall  admit  and  receive  in  and  about  all 
such  havens,  ports,  creeks  and  keys,  all  officers  and  their  depu- 
ties, who  shall  from  time  to  time  be  appointed  for  that  purpose 
by  the  Farmers  or  Commissioners  of  our  Customs  for  the  time 
being. 

"Section  13.-^ And  we  do  further  appoint  and  ordain,  and  by 
these  presents  for  us,  our  heirs  and  successors,  we  do  grant 
unto  the  said  William  Penn,  his  heirs  and  assigns,  that  he,  the 
said  William  Penn,  his  heirs  and  assigns,  may  from  time  to 
time  forever,  have  and  enjoy  the  customs  and  subsidies  in  the 
ports,  harbours,  and  other  creeks  and  places  aforesaid,  within 
the  Province  aforesaid,  payable  or  due  for  merchandize  and 
wares  there  to  be  laded  and  unladed ;  the  said  customs  and 
subsidies  to  be  reasonably  assessed  upon  any  occasion,  by 
themselves  and  the  people  there  as  aforesaid  to  be  assembled, 
to  whom  we  give  power  by  these  presents,  for  us,  our  heirs  and 
successors,  upon  just  cause  and  due  proportion,  to  assess  and 
impose  the  same;  saving  unto  us,  our  heirs  and  successorst 
such  impositions  and  customs  as  by  act  of  Parliament  are  and 
shall  be  appointed. 

"  Section  14. — And  it  is  our  farther  will  and  pleasure,  that  the 
said  William  Penn,  his  heirs  and  assigns,  shall  from  time  to 
time  constitute  and  appoint  an  attorney  or  agent,  to  reside  in  or 
near  our  city  of  London,  who  shall  make  known  the  place 
where  he  shall  dwell  or  may  be  found,  unto  the  clerks  of  our 
Privy  Council  for  the  time  being,  or  one  of  them,  and  shall  be 
ready  to  appear  in  any  of  our  courts  at  Westminster,  to  answer 
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for  any  misdemeanor  that  shall  be  committed,  or  by  any  wilful 
de&ult  or  neglect  permitted  by  the  said  William  Penn,  his  heirs 
or  assigns  against  the  laws  of  trade  and  navigation ;  and  after 
it  shall  be  ascertained  in  any  of  our  said  courts,  what  damages 
we  or  our  heirs  or  successors  shall  have  sustained  by  such  de- 
fruit  or  neglect,  the  said  William  Penn,  his  heirs  or  assigns 
shall  pay  the  same  within  one  year  after  such  taxation  and  de- 
mand thereof  from  such  attorney ;  or  in  case  there  diall  be  no 
such  attorney  by  the  space  of  one  year,  or  such  attorney  shall 
not  make  payment  of  such  damages  within  the  space  of  a  year, 
and  answer  such  other  forfeitures  and  penalties  within  the  said 
time,  as  by  acts  of  Parliament  in  England  are  and  shall  be 
provided,  according  to  the  true  intent  and  meaning  of  these 
presents,  then  it  shall  be  lawful  for  us,  our  heirs  and  successors, 
to  seize  and  resume  the  government  of  the  said  Province  or 
country,  and  the  same  to  retain  until  payment  shall  be  made 
thereof;  but  notwithstanding  any  such  seizure  or  resumption  of 
the  government,  nothing  concerning  the  Proprietary  or  owner- 
ship of  any  lands,  tenements,  or  other  hereditaments,  or  goods 
or  chattels  of  any  of  the  adventurers,  planters  or  owners,  other 
than  the  respective  offenders  there,  shall  any  ways  be  aflected 
or  molested  thereby. 

"  Section  15. — Provided  always,  and  our  will  and  pleasure  is, 
that  neither  the  said  William  Penn,  nor  his  heirs,  or  any  other 
the  inhabitants  of  the  said  Province,  shall  at  any  time  hereafter 
have  or  maintain  any  correspondence  with  any  other  king, 
prince  or  state,  or  with  any  of  their  subjects,  who  ^all  then  be 
in  war  against  us,  our  heirs  and  successors ;  nor  shall  the  said 
William  Penn,  or  his  heirs,  or  any  other  inhabitants  of  the  said 
Province,  make  war  or  do  any  act  of  hostility  against  any  other 
king,  prince  or  state,  or  any  of  their  subjects,  who  shall  then 
be  in  league  or  amity  with  us,  our  heirs  and  successors. 

"  Section  16. — And,  because  in  so  remote  a  country,  and 
situate  near  many  barbarous  nations,  the  incursions  as  well  of 
the  savages  themselves,  as  of  other  enemies,  pirates  and  rob- 
bers, may  probably  be  feared ;  therefore  we  have  given,  and 
for  us,  our  heirs  and  successors,  do  give  power  by  these  pre- 
sents to  the  said  William  Penn,  his  heirs  and  assigns,  by  them- 
selves or  their  captains  or  other  their  officers,  to  levy,  muster 
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and  train  all  sorts  of  men,  of  what  condition  soever,  or  where- 
soever born,  in  the  said  Province  of  Pennsylvania,  for  the  time 
being,  and  to  make  war  and  to  pursne  the  enemies  and  robbers 
aforesaid,  as  well  bj  sea  as  by  land,  even  without  the  limits  of 
the  said  Province,  and  by  God's  assistance  to  vanquish  and 
take  them,  and  being  taken,  to  put  them  to  death  by  the  law  of 
war,  or  to  save  them,  at  their  pleasure,  and  to  do  all  and  every 
other  thing  which  unto  the  charge  and  office  of  a  Captain-Gene- 
ral of  an  army  belongeth  or  hath  accustomed  to  belong,  as  fully 
and  freely  as  any  Captain*General  of  an  army  hath  ever  had 
the  same. 

"  Section  17. — And  furthermore,  of  our  special  grace  and 
of  our  certain  knowledge  and  mere  motion,  wc  have  given  and 
granted,  and  by  these  presents,  for  us*  our  heirs  and  successors, 
do  give  and  grant  unto  the  said  William  Penn,  his  heirs  and 
assigns,  full  and  absolute  power,  license  and  authority,  that  he, 
the  said  William  Penn,  his  heirs  and  assigns,  from  time  to  time 
hereafter  forever,  at  his  or  their  own  will  and  pleasure  may 
assign,  alien,  grant,  demise,  or  enfeoff  of  the  premises  so  many 
and  such  parts  and  parcels,  to  him  or  them  that  shall  be  willing 
to  purchase  the  same,  as  they  shall  think  fit ;  to  have  and  to 
hold  to  them  the  said  person  and  persons  willing  to  take  and 
purchase,  their  heirs  and  assigns,  in  fee-simple,  or  fee-tail,  or 
for  the  term  of  life,  lives  or  years ;  to  be  held  of  the  said  Wil- 
liam Penn,  his  heirs  or  assigns,  as  of  the  said  seignory  of  Wind- 
sor, by  such  services,  customs  or  rents,  as  shall  seem  .meet  to 
the  said  William  PenU)  his  heirs  or  assigns,  and  not  immedi- 
ately of  us  our  heirs  or  successors. 

"  Section  18. — ^And  to  the  same  person  or  persons,  and  to 
all  and  every  of  them,  we  do  give  and  grant  by  these  presents, 
for  us,  our  heirs  and  successors,  license,  authority  and  power, 
that  such  person  or  persons  may  take  the  premises,  or  any  par- 
cel thereof,  of  the  aforesaid  William  Penn,  his  heirs  or  as^gns, 
and  the  same  hold  to  themselves,  their  heirs  and  assigns,  in 
what  estate  of  inheritance  soever,  in  fee-simple  or  in  fee-tail, 
or  otherwise,  as  to  him,  the  said  WiHiam  Penn,  his  heirs  or 
assigns,  shall  seem  expedient :  the  statute  made  in  the  Parlia- 
ment of  Edward,  the  son  of  King  Henrj-,  late  King  of  England, 
our  predecessor,  (commonly  called  the  statute  Quia  emptores 
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terrarwn^*  lately  published  in  our  Idngdea  of  England,)  in  any- 
wise  notwithstanding. 

^^  Sficnoii  19. — ^And  by  these  presents,  we  gire  and  grant 
license  unto  fte  said  William  Pena,  and  his  heirs,  and  likewise 
to  all  and  eFery  snch  person  or  persons  to  whom  the  said  Wil- 
liam Penn,  or  his  heirs,  shall,  at  any  time  hereafter,  grant  any 
estate  or  inheritance  as  aforesaid,  to  erect  any  parcels  of  land 
within  the  Province  aforesaid  into  manors,  by  and  with  the 
license  to  be  first  had  and  obtained  for  that  purpose,  under  the 
hand  and  seel  of  the  said  William  Penn  or  his  heirs ;  and  in 
ereiy  of  the  said  manors  to  hare  and  to  hold  a  Court  Baron, 
with  all  things  whatsoever  which  to  a  Court  Baron  do  belong, 
and  to  have  and  to  hold  view  of  frank  pledge  for  the  conserva- 
tion of  the  peace  and  the  better  government  of  those  parts,  by 
themselves  or  their  Stewards,  or  by  the  Lords  for  the  time 
being,  of  the  Manors  to  be  deputed  when  they  shall  be  erected, 
and  in  the  same  to  use  all  things,  belonging  to  the  view  of 


***  Forasmuch  u  the  parchasera  of  landt  and  teaemenUi  of  gntX  men  and 
other  lordd,  have  many  times  heretofore  entered  into  their  feea^  to  the  prejudice  of 
the  lords  to  whom  the  freeholders  of  nich  preat  men  have  told  their  lands  aad 
tanemente,  to  be  holdan  io  fte  of  their  ibofibrt,  and  not  of  the  ebiof  lords  of  the 
fees,  whereby  the  same  chief  lords  have  many  times  lost  their  escheats,  marriafes 
and  wardships  of  lands  and  tenements  belonging  to  their  fees ;  which  thing 
seemetb  very  hard  and  extreme  upon  those  lords  and  other  great  men,  and  more- 
over in  this  esse  manifest  dishsrisanee ;  our  lord  the  King  in  his  Parliament  at 
Wettoninster,  after  Easter,  the  1 8th  year  of  his  reign,  that  is  to  wit,  in  the  Qainsisne 
of  St  John  Baptist,  at  the  instance  of  the  great  men  of  the  realm  granted,  provided 
tnd  ordained,  that  from  henceforth  it  shall  be  lawfal  to  every  freeman  to  sell  at  his 
own  pleasure  his  lands  and  tenements,  or  part  of  them,  so  that  the  feoffee  shall  hold 
the  same  lands  or  tenements  of  the  chief  lord  of  the  sanio  fee,  hjsach  eervaee  and 
enstoms  as  Uis  feoffor  held  before. 

Cap.  II.    (If  part  of  the  land  sold,  the  services  shall  be  apportioned.) 

And  if  he  sell  any  part  of  such  land  or  tenements  to  any,  the  feoffee  shall  im- 
mediately hold  it,  of  the  chief  lord,  and  shall  be  forthwith  charged  with  the  ser. 
fices,  for  so  nneh  as  pertaioeth  or  ought  tu  pertain  to  the  said  ohief  lord  lor  the 
said  parcel,  according  to  the  quantity  of  the  land  or  tenement  so  sold :  and  so  in 
this  case  the  same  part  of  the  service  shall  remain  to  the  lord  to  be  taken  by 
the  hands  of  the  feoffee,  for  which  he  ought  to  be  attendant  and  answerable  to  the 
iamcehief  lord,  according  to  the  quantity  of  the  land  or  tenements  sold  fer  paitsl 
of  the  senrice  so  duo. 

Cap.  Ill,  (prohibits  absolntely  such  sales  in  mortmain.) 

And  inter  alia,  **This  statute  eztendeth  but  only  to  lands  holden  in  fee-simple.** 
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frank-pledge.  Aad  we  do  further  grant  license  and  antkoiitjr, 
That  every  such  person  or  persons,  who  shall  erect  any  such 
manor  or  manors  as  aforesaid,  shall,  or  may,  grant  all  or  any 
part  of  his  said  land  to  any  person  or  persons,  in  fee-simple,  or 
any  other  estate  of  inheritance  to  be  held  of  the  said  manors 
re^ectively,  so  as  no  further  tenure  shall  be  created,  but  that 
upon  all  further  or  other  alienation,  thereafter  to  be  made,  the 
said  lands  so  aliened  shall  be  held  of  the  same  lord  and  his 
heirs,  of  whom  the  alienor  did  then  before  hold,  and  by  the 
like  rents  and  services  which  were  before  due  and  accustomed. 

*'  Section  20. — ^And  furthermore  our  pleasure  is,  and  by 
these  presents,  for  us,  our  heirs  and  successors,  we  do  covenant 
and  grant  to  and  with  the  said  William  Penn,  his  heirs  and 
assigns,  that  we,  our  heirs  and  successors,  shall  at  no  time  here- 
after set  or  make,  or  cause  to  be  set  or  made,  any  imposition, 
custom  or  other  taxation,  rate  or  contribution  whatsoever,  in  and 
upon  the  dwellers  and  inhabitants  of  the  aforesaid  Province,  for 
the  lands,  tenements,  goods  or  chattels  within  the  said  Pro- 
vince, or  in  and  upon  any  goods  and  merchandizes  within  the 
Province,  or  to  be  laden  or  unladen  within  the  ports  or  har- 
bours of  the  said  Province,  unless  the  same  be  with  the  consent 
of  the  Proprietary,  or  Chief  Governor,  or  Assembly,  or  by  act 
of  Parliament  in  England. 

^^  Section  21. — And  our  pleasure  is,  and  for  us,  our  heirs 
and  successors,  we  charge  and  command,  that  this  our  declann 
tion  shall  from  thenceforth  from  time  to  time  be  received  and 
allowed  in  all  our  Courts,  and  before  all  the  Judges  of  us,  our 
heirs  and  successors,  for  a  sufficient  lawful  discharge,  payment 
and  acquittance,  commanding  all  the  officers  and  ministers  of 
us,  our  heirs  and  successors,  and  enjoining  them  upon  pain  of 
our  highest  displeasure,  that  they  do  not  presume  at  any  time 
to  attempt  any  thing  to  the  contrary  of  the  premises,  or  to  do 
in  any  sort  withstand  the  same,  but  that  they  be  at  all  times 
aiding  and  assisting,  as  is  fitting,  to  the  said  William  Penn  and 
his  heirs,  and  unto  the  inhabitants  and  merchants  of  the  Pro- 
vince aforesaid,  their  servants,  ministers,  factors  and  assigns,  in 
the  full  use  and  fruition  of  the  benefit  of  this  our  Charter. 

<<  Section  22.— And  our  further  pleasure  is,  and  we  do 
hereby  for  us,  our  heirs  and  successors,  charge  and  require,  that 
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if  any  of  the  inhabitants  of  the  said  ProTince,  to  the  number  of 
twenty,  shall  at  any  time  hereafter  be  desirous,  and  shall  by  any 
writing,  or  by  any  person  deputed  by  them,  signify  such  their 
desire  to  the  Bishop  of  London  for  the  time  being,  that  any 
Preacher  or  Preachers,  to  be  approved  of  by  the  said  Bishop, 
may  be  sent  unto  them  for  their  instruction ;  that  then  such 
Preacher  or  Preachers  shall  and  may  reside  within  the  said  Pro- 
vince, without  any  denial  or  molestation  whatsoever. 

'^  Section  23. — ^And  if,  perchance  hereafter,  any  doubt  or 
question  shall  arise,  concerning  the  true  sense  and  meaning  of 
any  word,  clause  or  sentence  contained  in  this  our  present 
Charter,  we  will,  ordain  and  command,  that  at  all  times  and  in 
all  things,  such  interpretation  be  made  thereof,  and  allowed  in 
any  of  our  Courts  whatsoever,  as  shall  be  adjudged^most  advan- 
tageous and  favourable  unto  the  said  William  Penn,  his  heirs 
and  assigns :  Provided  always,  no  interpretation  be  admitted 
thereof  by  which  the  allegiance  due  unto  us,  our  heirs  and  suc- 
cessors, may  suffer  any  prejudice  or  diminution ;  although  ex- 
press mention  be  not  made  in  these  presents  of  the  true  yearly 
value,  or  certainty  of  the  premises,  or  any  part  thereof,  or  of 
other  gifts  and  grants  made  by  us  and  our  progenitors  or  pre- 
decessors unto  the  said  William  Penn  ;  any  statute,  act,  ordin- 
ance, provision,  proclamation  or  restraint  heretofore  had,  made, 
published,  ordained  or  provided,  or  any  other  thing,  cause  or 
matter  whatsoever,  to  the  contrary  thereof  in  any  wise  notwith- 
standing. In  witness  whereof  we  have  caused  these  our  Letters 
to  be  made  patent :  Witness  ourself,  at  Westminster,  the  fourth 
day  of  March  in  the  three  and  thirtieth  year  of  our  reign,  An- 
noque  Domini  one  thousand  six  hundred  and  eighty-one. 

«  By  Writ  of  Privy  Seal, 

PlGOTT." 
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«  Ce&tain  Conditions  or  Concessions  agreed  upon  by  William 
Penn,  Proprietary  and  Governor  of  the  Province  of  Penn- 
sylvania, and  those  who  are  the  Adventurers  and  Purchasers 
in  the  same  Province,  the  11th  of  July,  one  thousand  six 
hundred  and  eighty*one, 

<'  First.  That  so  soon  as  it  pleaseth  God  that  the  above-said 
persons  arrive  there,  a  certain  quantity  of  land  or  ground-plat 
shall  be  laid  out  for  a  large  Town  or  City,  in  die  most  con- 
venient place  upon  the  River  for  health  and  navigation ;  and 
eveiy  purchaser  and  adventurer  shall,  by  lot,  have  so  much 
land  therein  as  will  answer  to  the  proportion  which  he  hadi 
bought  or  taken  up  upon  rent.  But  it  is  to  be  noted,  that  the 
surveyors  shall  consider  what  roads  or  highways  will  be  neces- 
sary to  the  cities,  towns,  or  through  the  lands*  Great  roads 
from  City  to  City  not  to  contain  less  than  forty  feet  in  breadth, 
shall  be  first  Isud  out  and  declared  to  be  for  highways,  before 
the  dividend  of  acres  to  be  laid  out  for  the  purchaser,  and  the 
like  observation  to  be  had  for  the  streets  in  the  Towns  and 
Cities,  that  there  may  be  convenient  roads  and  streets  preserv- 
ed, not  to  be  incroached  upon  by  any  planter  or  builder,  that 
none  may  build  irregularly  to  the  damage  of  another,  /n  this 
custom  governs. 

**  Second.  That  the  land  in  the  Town  be  laid  out  together 
after  the  proportion  of  ten  thousand  acres  of  the  whole  country, 
that  is,  two  hundred  acres,  if  the  place  will  bear  it :  However, 
that  the  proportion  be  by  lot,  and  entire,  so  as  those  that  desire 
to  be  together,  especially  those  that  are  by  the  catalogue  laid 
together,  may  be  so  laid  together  both  in  the  Town  and  coun- 
try. 

"  Third.  That  when  the  country  lots  are  laid  out,  every  pur- 
chaser, from  one  thousand  to  ten  thousand  acres  or  more,  not  to 
have  above  one  thousand  acres  together,  unless  in  three  years 
they  plant  a  family  upon  every  thousand  acres ;  but  that  all  such 
as  purchase  together,  lie  together;  and  if  as  many  comply 
with  this  condition,  that  the  whole  be  laid  out  together. 

^^  Fourth.  That  where  any  number  of  purchasers,  more  or 
less,  whose  number  of  acres  amounts  to  five  or  ten  thousand 
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acres,  desire  to  nit  together  in  a  Lot  or  Township,  they  shall 
hare  their  Lot  or  Township  cast  together  in  such  places  as  have 
conrenient  harbours  or  navigable  rivers  attending  it,  if  such 
can  be  found  ;  and  in  case  anj  one  or  more  purchasers  plant 
not  according  to  agreement  in  this  concession,  to  the  prejudice 
of  others  of  the  same  Township,  upon  complaint  thereof  made 
to  the  Governor  or  his  Deputy,  with  assistance,  they  may  award 
(if  they  see  cause)  that  the  complaining  purchaser  may,  paying 
the  survey-money,  and  purchase*money,  and  interest  thereof, 
be  entitled,  inrolled,  and  lawfully  invested  in  the  lands  so  not 
seated* 

<<  Fifth.  That  the  proportion  of  lands  that  shall  be  laid  out 
in  the  first  great  Town  or  City,  for  every  purchaser,  shall  be 
after  the  proportion  of  ten  acres  for  every  five  hundred  acres 
purchased,  if  the  place  will  allow  it. 

^<  Sixth.  That  notwithstanding  there  be  no  mention  made  in 
the  several  Deeds  made  to  the  purchasers,  yet  the  said  Wil- 
liam Penn  does  accord  and  declare,  that  all  rivers,  rivulets, 
woods,  and  underwoods,  waters,  water-courses,  quarries,  mines 
and  minerals  (except  mines  royal,)  shall  be  fireely  and  fully 
enjoyed,  and  wholly,  by  the  purchasers  into  whose  lot  they 

"  Seventh.  That  for  every  fifty  acres  that  shall  be  allotted 
to  a  servant  at  the  end  of  his  service,  his  quit-rent  shall  be  tuxf 
shillings  per  annumj  and  the  master  or  owner  of  the  servant, 
when  he  shall  take  up  the  other  fifty  acres,  his  quit-rent  shall 
he  four  shillings  by  the  year,  or  if  the  master  of  the  servant  (by 
reason  in  the  Indentures  he  is  so  obliged  to  do,)  allot  out  to  the 
servant  fifty  acres  in  his  own  division,  the  said  master  shall 
have,  on  demand,  allotted  him  from  the  Governor,  the  one  hun- 
dred acres  at  the  chief  rent  of  six  shillings  per  annum. 

^*  Eighth.  And  for  the  encouragement  of  such  as  are  ingeni- 
ous and  willing  to  search  out  gold  and  silver  mines  in  this 
Province,  it  is  hereby  agreed,  that  they  have  liberty  to  bore  and 
dig  in  any  man's  property,  fully  paying  the  damage  done ;  and 
in  case  a  discovery  should  be  made,  that  the  discoverer  have 
one-fifth,  the  owner  of  the  soil  (if  not  the  discoverer,)  a  tenth 
part,  the  Governor  two-fifths,  and  the  rest  to  the  public  Trea- 
sury, saving  to  the  King  the  share  reserved  by  Patent. 
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*'  Ninth.  In  every  hundred  thousand  acres,  the  Governor 
and  Proprietary,  by  lot,  reserveth  ten  to  himself,  what  shall 
lie  but  in  one  place. 

^^  Tenth.  That  every  man  shall  be  bound  to  plant  or  man 
so  much  of  his  share  of  land  as  shall  be  set  out  and  surveyed 
within  three  years  after  it  is  so  set  out  and  surveyed,  or  else  it 
shall  be  lawful  for  new-comers  to  be  settled  thereupon,  paying 
to  them  their  survey-money,  and  they  go  up  higher  for  their 
shares. 

^^  Eleventh.  There  shall  be  no  buying  and  selling,  be  it  with 
an  Indian,  or  one  among  another,  of  any  goods  to  be  exported, 
but  what  shall  be  performed  in  public  market,  when  such  places 
shall  be  set  apart  or  erected,  where  they  shall  pass  the  public 
stamp  or  mark.  If  bad  ware  and  prized  as  good,  or  deceitful 
in  proportion  or  weight,  to  forfeit  the  value  as  if  good  and  full 
weight  and  proportion,  to  the  public  Treasury  of  the  Province, 
whether  it  be  the  merchandize  of  the  Indian,  or  that  of  the 
Planters. 

*^  Twelfth.  And  forasmuch  as  it  is  usual  with  the  Planters 
to  over-reach  the  poor  natives  of  the  country  in  trade,  by  goods 
not  being  good  of  the  kind,  or  debased  with  mixtures,  with 
which  they  are  sensibly  aggrieved,  it  is  agreed,  whatever  is 
sold  to  the  Indians,  in  consideration  of  their  furs,  shall  be  sold 
in  the  market-place,  and  there  suffer  the  test,  whether  good  or 
bad  ;  if  good,  to  pass ;  if  not  good,  not  to  be  sold  for  good,  that 
the  natives  may  not  be  abused  nor  provoked. 

^^  Thirteenth.  That  no  man  shall,  by  any  ways  or  means, 
by  word  or  deed,  affront  or  wrong  any  Indian^  but  he  shall 
incur  the  same  penalty  of  the  law  as  if  he  had  committed  it 
against  his  Fellow-Planter ;  and  if  any  Indian  shall  abuse,  in 
word  or  deed,  any  Planter  of  this  Province,  that  he  shall  not 
be  his  own  Judge  upon  the  Indian  ^  but  he  shall  make  his  com- 
plaint to  the  Governor  of  the  Province,  or  his  Lieutenant  or 
Deputy,  or  some  inferior  Magistrate  near  him,  who  shall,  to  the 
utmost  of  bis  power,  take  care  with  the  King  of  the  said  Indian^ 
that  all  reasonable  satisfaction  be  made  to  the  said  Planter. 

^^  Fourteenth.  That  all  differences  between  the  Planters  and 
the  Natives  shall  also  be  ended  by  twelve  men,  that  is,  by  six 
Planters  and  six  Natives,  that  so  we  may  live  friendly  together 
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as  much  as  in  us  lieth,  preventing  all  occasions  of  heart-burn- 
ings and  mischief. 

^'  Fifteenth.  That  the  Indians  shall  have  liberty  to  do  all  things 
relating  to  improvement  of  their  ground^  and  providing  suste- 
nance for  their  families,  that  any  of  the  Planters  shall  enjoy. 

"  Sixteenth.  That  the  laws,  as  to  slanders,  drunkenness, 
swearing,  cursing,  pride  in  apparel,  trespasses,  distresses,  re- 
plevins, weights  and  measures,  shall  be  the  same  as  in  England^ 
till  altered  by  law  in  this  Province. 

'^  Seventeenth.  That  all  shall  mark  their  hogs,  sheep,  and 
other  cattle;  and  what  are  not  marked  within  three  months 
after  it  is  in  their  possession,  be  it  young  or  old,  it  shall  be  for- 
feited to  the  Governor,  that  so  people  may  be  compelled  to 
avoid  the  occasion  of  much  strife  between  Planters. 

^'  Eighteenth.  That  in  clearing  the  ground,  care  be  taken  to 
leave  one  acre  of  trees  for  every  five  acres  cleared,  especially 
to  preserve  oak  and  mulberries  for  silk  and  shipping. 

^'Nineteenth.  That  all  ship-masters  shall  give  an  account  of 
their  countries,  names,  ships,  owners,  freights  and  passengers, 
to  an  officer  to  be  appointed  for  that  purpose,  which  shall  be 
registered  within  two  days  after  their  arrival ;  and  if  they  shall 
refuse  so  to  do,  that  then  none  presume  to  trade  with  them, 
upon  forfeiture  thereof;  and  that  such  masters  be  looked  upon 
as  having  an  evil  intention  to  the  Province. 

"Twentieth.  That  no  person  leave  the  Province,  without 
publication  being  made  thereof  in  the  market-place,  three 
weeks  before,  and  a  certificate  from  some  justice  of  the 
peace,  of  his  clearness  with  his  neighbours  and  those  he  hath 
dealt  withal,  so  far  as  such  assurance  can  be  attained  and  given: 
And  if  any  master  of  a  ship  shall,  contrary  hereunto,  receive 
and  carry  away  any  person  that  hath  not  given  that  public 
notice,  the  said  master  shall  be  liable  to  all  debts  owing  by  the 
said  person  so  secretly  transported  from  the  Province. 

Lastly,  That  these  are  to  be  added  to,  or  corrected,  by  and 
with  the  consent  of  the  parties  hereunto  subscribed. 

«  Signed, 

"  William  Peott." 
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•  

[34  Caroli  2,  A.  n.  1682.] 

Laws  agreed  upon  in  England,  &c. 

"  1st.  That  the  Charter  of  Liberties,  declared,  granted  and 
confirmed  the  25th  day  of  2d  mo.,  called  April,  1682,  before 
divers  witnesses,  by  William  Penn,  Grovemor  and  Chief  Pro- 
prietary of  Pennsylvania,  to  all  the  Freemen  and  Planters  of  the 
said  Province,  is  hereby  declared  and  approved,  and  shall  be 
forever  held  for  fundamental,  in  the  Goverment  thereof,  accord- 
ing to  the  limitations  mentioned  in  the  said  Charter. 

**  2d.  That  every  inhabitant  in  the  said  Province  that  is  or 
shall  be  a  purchaser  of  one  hundred  acres  of  land  or  upwards, 
his  heirs  and  assigns,  and  every  person  who  shall  have  paid  his 
passage,  and  taken  up  one  hundred  acres  of  land,  at  one  penny 
an  acre,  and  have  cultiv^ited  ten  acres  thereof,  and  every  per- 
son that  hath  been  a  servant  or  bondsman,  and  is  free  by  his 
service,  that  shall  have  taken  up  his  fifty  acres  of  land,  and 
cultivated  twenty  thereof,  and  every  inhabitant,  artificer,  or 
other  resident  in  the  said  Province,  that  pays  scot  and  lot  to  the 
government,  shall  be  deemed  and  accounted  a  freeman  of  the 
said  Province;  and  every  such  person  shall  and  maybe  capable 
of  electing  or  being  elected  representatives  of  the  people  in 
Provincial  Council  or  General  Assembly,  in  the  said  Province. 

**  3d.  That  all  elections  of  members  or  representatives  of  the 
people  and  freemen  of  the  Province  of  Pennsylvania,  to  serve 
in  Provincial  Council  or  General  Assembly,  to  be  held  within 
the  said  Province,  shall  be  free  and  voluntary :  And  that  the 
elector  that  shall  receive  any  reward  or  gift,  in  meat,  drink, 
moneys,  or  otherwise,  shall  forfeit  his  right  to  elect ;  and  such  per- 
son as  shall,  directly  or  indirectly,  give,  promise,  or  bestow  any 
such  reward  as  aforesaid,  to  be  elected,  shall  forfeit  his  election, 
and  be  thereby  incapable  to  serve  as  aforesaid ;  and  the  Provin- 
cial Council  and  General  Assembly  shall  be  the  sole  judges  of 
the  regularity  or  irregularity  of  the  elections  of  their  own  respec- 
tive members. 

"  4th.  That  no  money  or  goods  shall  be  raised  upon,  or  paid 
by  any  of  the  people  of  this  Province,  by  way  of  a  public  tax, 
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custom  or  contribution,  bat  by  a  law  for  that  purpose  made ; 
and  vhosoerer  shall  leyy^  collect,  or  pay  any  money  or  goods 
contrary  thereunto,  shall  beheld  a  public  enemy  to  the  Proyince, 
and  a  betrayer  of  the  liberties  of  the  people  thereof. 

^'  5tb.  That  all  Courts  shall  be  open,  and  justice  shall  neither 
be  sold,  denied,  nor  delayed. 

'^  6th.  That  in  all  Courts  all  persons  of  all  persuasions  may 
freely  appear  in  their  own  way,  and  according  to  their  own 
manner,  and  there  personally  plead  their  own  cause  themselves, 
or  if  unable,  by  their  friends ;  and  the  first  process  shall  be  the 
exhibition  of  the  complaint  in  Court,  fourteen  days  before  the 
trial ;  and  that  the  party  complained  againsd:  may  be  fitted  for 
the  same,  he  or  she  shall  be  summoned  no  less  than  ten  days 
before,  and  the  copy  of  the  complaint  delirered  him  or  her,  at 
his  or  her  dwelling-house.  But  before  the  complaint  of  any 
person  be  received,  he  shall  solemnly  declare  in  Court  that  he 
believes  in  his  conscience,  his  cause  is  just. 

^'  7th.  That  all  pleadings,  processes,  and  records  in  Courts, 
shall  be  short,  and  in  English,  and  in  an  ordinary  and  plain 
character,  that  they  may  be  understood,  and  justice  speedily 
administered. 

^^  8th.  That  all  trials  shall  be  by  twelve  men,  and  as  near  as 
may  be,  peers  or  equals,  and  of  the  neighbourhood,  and  men 
without  just  exception ;  in  cases  of  life,  there  shall  be  first 
twenty-four  returned  by  the  Sheriff  for  a  grand  inquest,  of  whom 
twelve  at  least  shall  find  the  complaint  to  be  true:  and  then  the 
twelve  men  or  peers,  to  be  likewise  returned  by  the  Sheriff, 
shall  have  the  final  judgment.  But  reasonable  challenges  shall 
be  always  admitted  against  the  said  twelve  men,  or  any  of 
them. 

^'  9th.  That  all  fees  in  all  cases  shall  be  moderate,  and  settled 
by  the  Provincial  Council  and  General  Assembly,  and  be  hung 
up  in  a  table  in  every  respective  Court ;  and  whosoever  shall 
be  convicted  of  taking  more,  shall  pay  two-fold,  and  be  dis- 
missed his  employment,  one  moiety  of  which  shall  go  to  the 
party  wronged. 

^^  10th.  That  all  prisons  shall  be  workhouses  for  felons, 
vagrants,  and  loose  and  idle  persons ;  whereof  one  shall  be 
in  every  county. 
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^'  11th.  That  all  prisoners  shall  be  bailable  by  sufficient  sure- 
ties, unless  for  capital  ofiencesy  where  the  proof  is  evident,  or 
the  presumption  great. 

**  12th.  That  all  persons  wrongfully  imprisoned  or  prosecuted 
at  law,  shall  have  double  damages  against  the  informer  or  pro- 
secutor. 

^^  13th.  That  all  prbons  shall  be  free,  as  to  fees,  food  and 
lodging. 

^^  14th.  That  all  lands  and  goods  shall  be  liable  to  pay  debts, 
except  where  there  is  legal  issue,  and  then  all  the  goods,  and 
one-third  of  the  land  only. 

"  15th.  That  all  wills  in  writing  attested  by  two  witnesses, 
shall  be  of  the  same  force,  as  to  lands,  as  other  conveyances, 
being  legally  proved  within  forty  days,  either  within  or  without 
the  said  Province. 

^'  16th.  That  seven  years'  quiet  possession  shall  give  an 
unquestionable  right,  except  in  cases  of  infants,  lunatics,  mar- 
ried women,  or  persons  beyond  the  seas. 

^^  17th.  That  all  briberies  and  extortion  whatsoever  shall  be 
severely  punished. 

^^  18th.  That  all  fines  shall  be  moderate,  and  saving  men's 
contenements,  merchandise  or  trainage. 

"  19th.  That  all  marriages  (not  forbidden  by  the  law  of  God, 
as  to  nearness  of  blood  and  affinity  by  maniage)  shall  be  encou- 
raged ;  but  the  parents  or  guardians  shall  be  first  consulted,  and 
the  marriage  shall  be  published  before  it  be  solemnized,  and  it 
shall  be  solemnized  by  taking  one  another  as  Husband  and  Wife, 
before  credible  witnesses,  and  a  certificate  of  the  whole,  under 
the  hands  of  the  parties  and  witnesses,  shall  be  brought  to  the 
proper  Register  of  that  county,  and  shall  be  registered  in  his  office. 

"  20th.  And  to  prevent  frauds  and  vexatious  suits  within  the 
said  Province,  that  all  charters,  gifts,  grants,  and  conveyances 
of  land  (except  leases  for  a  year  or  under),  and  all  bills,  bonds, 
and  specialties  above  five  pounds  and  not  under  three  months, 
made  in  the  said  Province,  shall  be  enrolled  or  registered  in  the 
public  enrollment  office  of  the  said  Province  within  the  space  of 
two  months  next  after  the  making  thereof,  else  to  be  void  in 
law.  And  all  deeds,  grants,  and  conveyances  of  land,  (except 
as  aforesaid),  within  the  said  Province,  and  made  out  of  the  said 
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Province,  shall  be  enrolled  or  registered  as  aforesaid,  within 
six  months  next  after  the  making  thereof,  and  settling  and  con- 
stituting an  enrollment  oflSce  or  registry  within  the  said  Pro- 
vince,  else  to  be  void  in  law  against  all  persons  whatsoever. 

"21st.  That  all  defacers  or  corrupters  of  charters,  gifts, 
grants,  bonds,  bills,  wills,  contracts  and  conveyances,  or  that 
shall  deface  or  falsify  any  enrolment,  registry  or  record  within 
this  Province,  shall  make  double  satisfaction  for  the  same ;  half 
whereof  shall  go  to  the  party  wronged,  and  they  shall  be  dis- 
missed of  all  places  of  trust  and  be  publicly  disgraced  as  false 
men. 

"  22nd.  That  there  shall  be  a  register  for  births,  marriages, 
burials,  wills  and  letters  of  administration,  distinct  from  the 
other  registry. 

'*  23d.  That  there  shall  be  a  register  for  all  servants,  where 
their  names,  time,  wages  and  days  of  payment  shall  be  regis* 
tered. 

"  24th.  That  all  lands  and  goods  of  felons  shall  be  liable  to 
make  satisfaction  to  the  party  wronged,  twice  the  value ;  and 
for  want  of  lands  or  goods,  the  felons  shall  be  bondmen  to  work 
in  the  common  prison  or  workhouse,  or  otherwise,  till  the  party 
injured  be  satisfied. 

^^  25th.  That  the  estates  of  capital  offenders,  as  traitors  and 
murderers,  shall  go  one-third  to  the  next  of  kin  to  the  sufferer, 
and  the  remainder  to  the  next  of  kin  to  the  criminal. 

"  26th.  That  all  witnesses,  coming,  or  called  to  testify  their 
knowledge  in  or  to  any  matter  or  thing  in  any  court,  or  before 
any  lawful  authority  within  the  said  Province,  shall  there  give 
or  deliver  in  their  evidence  or  testimony,  by  solemnly  promis- 
ing to  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  to  the  matter  or  thing  in  question ;  and  in  case  any  per- 
son so  called  to  evidence,  shall  be  convicted  of  wilful  false- 
hood, such  person  shall  suffer  and  undergo  such  damage  or 
penalty,  as  the  person  or  persons  against  whom  he  or  she  bore 
false  witness,  did  or  should  undergo;  and  shall  also  make 
satisfaction  to  the  party  wronged,  and  be  publicly  exposed  as  a 
false  witness,  never  to  be  credited  in  any  court,  or  before  any  ,  A 

magistrate  in  the  said  Province. 
^^  27th.  And  to  the  end  that  all  officers  chosen  to  serve  within 
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this  ProviQce,  may  with  more  care  and  diligence  answer  the 
trust  reposed  in  them,  it  is  agreed,  that  no  such  person  shall 
enjoy  more  than  one  public  office  at  one  time. 

^'28th.  That  all  children  within  this  Province  j[>f  the  age  of 
twelve  years,  shall  be  taught  some  useful  trade  or  skill,  to  the 
end  none  may  be  idle,  but  the  poor  may  work  to  live,  and  the 
rich,  if  they  become  poor,  may  not  want. 

^^  29th.  That  servants  be  not  kept  longer  than  their  time,  and 
such  as  are  careful,  be  both  justly  and  kindly  used  in  their 
service,  and  put  in  fitting  equipage  at  the  expiration  thereof, 
according  to  custom. 

^^  30th.  That  all  scandalous  and  malicious  reporters,  back- 
biters, defamers,  and  spreaders  of  false  news,  whether  against 
magistrates  or  private  persons,  shall  be  accordingly  severely 
punished,  as  enemies  to  the  peace  and  concord  of  this  Pro- 
vince. 

^'31st.  That  for  the  encouragement  of  the  planters  and 
traders  in  this  Province,  who  are  incorporated  into  a  society, 
the  patent  granted  to  them  by  William  Penn,  Governor  of  the 
said  Province,  is  hereby  ratified  and  confirmed. 

«32d 

^^33d.  That  all  factors  or  correspondents  in  the  said  Pro- 
vince wronging  their  employers,  shall  make  satisfaction,  and 
one  third  over,  to  their  said  employers :  and  in  case  of  the 
death  of  any  such  factor  or  correspondent,  the  committee  of 
trade  shall  take  care  to  secure  so  much  of  the  deceased  party's 
estate,  as  belongs  to  his  said  respective  employers. 

^^  34th.  That  all  treasurers,  judges,  masters  of  the  rolls, 
sherifls,  justices  of  the  peace,  and  other  officers  and  persons 
whatsoever,  relating  to  courts  or  trials  of  causes,  or  any  other 
service  in  the  government ;  and  all  members  elected  to  serve 
in  Provincial  Council  and  General  Assembly,  and  all  that  have 
right  to  elect  such  members,  shall  be  such  as  profess  faith  in 
Jesus  Christy  and  that  are  not  convicted  of  ill  fame,  or  unsober 
and  dishonest  conversation,  and  that  are  of  one-and-twenty 
years  of  age  at  least ;  and  that  all  such  so  qualified,  shall  be 
capable  of  the  said  several  employments  and  privileges  as 
aforesaid. 

^^  35th.  That  all  persons  living  in  this  Province,  who  confess 
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and  acknowledge  the  one  Almighty  and  Eternal  God,  to  be  the 
Creator,  Upholder  and  Ruler  of  the  world,  and  that  hold  them- 
selves obliged  in  conscience  to  live  peaceably  and  justly  in 
civil  society,  shall  in  no  ways  be  molested  or  prejudiced  for 
their  religious  persuasion  or  practice  in  matters  of  faith  and 
worship,  nor  shall  they  be  compelled  at  any  time  to  frequent  or 
maintain  any  religious  worship,  place,  or  ministry  whatever. 

'^  36th.  That  according  to  the  good  example  of  the  primitive 
Christians,  and  for  the  ease  of  the  creation,  every  First-day  of 
the  week,  called  the  Lord's  day,  people  shall  abstain  from  Uieir 
common  daily  labour,  that  they  may  the  better  dispose  them- 
selves to  worship  God  according  to  their  understandings. 

^^37th.  That  as  careless  and  corrupt  administration  of  justice 
draws  the  wrath  of  God  upon  magistrates,  so  the  wildness  and 
looseness  of  the  people  provoke  the  indignation  of  God  against 
a  country:  therefore,  that  all  such  offences  against  God,  as 
swearing,  cursing,  lying,  profane  talking,  drunkenness,  drink- 
ing of  healths,  obscene  words,  incest,  sodomy,  rapes,  whore- 
dom, fornication,  (and  other  uncleanness  not  to  be  repeated,) 
all  treasons,  misprisions,  murders,  duels,  felonies,  seditions, 
maims,  forcible  entries,  and  other  violences,  to  the  persons  and 
estates  of  the  inhabitants  within  this  Province:  all  prizes, 
stage  plays,  cards,  dice,  may-games,  masques,  revels,  bull-bait- 
ings, cock-fightings,  bear-baiting  and  the  like,  which  excite  tiie 
people  to  rudeness,  cruelty,  looseness,  and  irreligion,  shall  be 
respectively  discouraged  and  severely  punished,  according  to 
the  appointment  of  the  Governor  and  freemen  in  Provincial 
Council  and  General  Assembly,  as  also  all  proceedings  con- 
trary to  these  laws,  that  are  not  here  made  expressly  penal. 

^'  38th.  That  a  copy  of  these  laws  shall  be  hung  up  in  the 
Provincial  Council,  and  in  public  courts  of  justice,  and  that 
they  shall  be  read  yearly,  at  the  opening  of  every  Provincial 
Council  and  General  Assembly,  and  the  courts  of  justice,  and 
their  assent  shall  be  testified  by  their  standing  up,  after  the 
reading  thereof. 

'^  39th.  That  there  shall  be  at  no  time  any  alteration  of  any 
of  these  laws,  without  the  consent  of  the  Governor,  his  heirs 
and  assigns,  and  six  parts  of  seven  of  the  freemen,  met  in  Pro- 
vincial Council  and  General  Assembly. 
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^^  40th. — That  all  other  matters  and  things  not  herein  pro- 
yided  for,  ivhich  shall  and  may  concern  the  public  justice, 
peace  or  safety  of  the  said  Province,  and  the  raising  and  im- 
posing taxes,  customs,  duties,  or  other  charges  whatsoever, 
shall  be,  and  are  hereby  referred  to  the  order,  prudence  and 
determination  of  the  Governor  and  freemen  in  Provincial  Coun- 
cil and  General  Assembly,  to  be  held  from  time  to  time  in  the 
said  Province. 

^^  Signed  and  sealed  by  the  Governor  and  freemen  aforesaid, 
the  5th  day  of  the  Third  month,  called  May,  1682." 


"  The  Charter  of  Privileges  granted  by  William  Penn,  Esquire, 
to  the  Inhabitants  of  Penns}'lvania  and  Territories. 

"  William  Penn,  Proprietary  and  Governor  of  the  Province 
of  Pennsylvania  and  Territories  thereunto  belonging,  To  all  to 
whom  these  presents  shall  come,  sendeth  greeting.  Whereas 
King  Charles  the  Second,  by  Letters-patent,  under  the  great 
seal  of  England,  bearing  date  the  4th  day  of  March  in  the  year 
1680,  was  graciously  pleased  to  give  and  grant  unto  me,  and 
my  heirs  and  assigns  forever,  this  Province  of  Pennsylvania, 
with  divers  great  powers  and  jurisdictions  for  the  well  govern- 
ment thereof. 

"  And  whereas  the  King's  dearest  brother  James,  Duke  of 
York  and  Albany,  &c.,  by  his  deeds  of  feoffment,  under  his 
hands  and  seal  duly  perfected,  bearing  date  the  24th  day  of 
August,  1682,  did  grant  unto  me,  my  heirs  and  assigns,  all  that 
tract  of  land,  now  called  the  Territories  of  Pennsylvania,  toge- 
ther with  powers  and  jurisdictions  for  the  good  government 
thereof. 

^^  And  whereas,  for  the  encouragement  of  all  the  freemen  and 
planters,  that  might  be  concerned  in  the  said  Province  and  ter- 
ritories, and  for  the  good  government  thereof,  I,  the  said  Wil- 
liam Penn,  in  the  year  1683,  for  me,  and  my  heirs  and  assigns, 
did  grant  and  confirm  unto  all  the  freemen,  planters  and  adven- 
turers therein,  divers  liberties,  franchises  and  properties,  as  by 
the  said  grant,  entitled  ^  The  frame  of  the  Oovernment  of  the 


PROPRIETARrg  CHARTER  OP  PRIVILE6E&  57 

Province  of  Pennsylvania  and  territories  thereunto  belongings  in 
America^  may  appear;  which  charter  or  frame  being  found  in 
some  parts  of  it  not  so  suitable  to  the  present  circumstances  of 
the  inhabitants,  was  in  the  Third  month,  in  the  year  1700,  deli- 
vered up  to  me,  by  six  parts  of  seven  of  the  freemen  of  this 
Province  and  territories,  in  General  Assembly  met,  provision 
being  made  in  the  said  Charter,  for  that  end  and  purpose. 

^^  And  whereas  I  was  then  pleased  to  promise,  that  I  would 
restore  the  said  Charter  to  them  again,  with  necessary  alterations, 
or  in  lieu  thereof,  give  them  another,  better  adapted  to  answer 
the  present  circumstances  and  conditions  of  the  said  inhabitants  ; 
which  they  have  now,  by  their  representatives  in  General 
Assembly  met  at  Philadelphia,  requested  me  to  grant. 

^^Know  ye,  therefore,  that  for  the  further  well  being  and 
good  government  of  the  said  Province,  and  territories ;  and  in 
pursuance  of  the  rights  and  powers  before-mentioned,  I,  the 
said  William  Penn,  do  declare,  grant  and  confirm,  unto  all  the 
freemen,  planters,  and  adventurers,  and  other  inhabitants  in 
this  Province  and  Territories,  these  following  liberties,  fran- 
chises and  privileges,  so  far  as  in  me  lieth,  to  be  held,  enjoyed 
and  kept,  by  the  freemen,  planters  and  adventurers,  and  other 
inhabitants  of  and  in  the  said  Province  and  territories  thereunto 
annexed,  forever. 

^^  1.  Because  no  people  can  be  truly  happy,  though  under  the 
greatest  enjoyment  of  civil  liberties,  if  abridged  of  the  freedom  of 
their  consciences,  as  to  their  religious  profession  and  worship ; 
and  Almighty  God  being  the  only  Lord  of  conscience,  Father  of 
lights  and  Spirits ;  and  the  Author  as  well  as  Object  of  all 
divine  knowledge,  faith  and  worship,  who  only  doth  enlighten 
the  mind,  and  persuade  and  convince  the  understandings  of 
people,  I  do  hereby  grant  and  declare,  that  no  person  or  persons, 
inhabiting  in  this  Province  or  territories,  who  shall  confess  and 
acknowledge  One  Almighty  God,  the  Creator,  Upholder  and 
Ruler  of  the  world  ;  and  profess  him,  or  themselves,  obliged  to 
Uve  quietly  under  the  civil  government,  shall  be  in  any  case 
molested  or  prejudiced,  in  his  or  their  person  or  estate,  because 
of  his  or  their  consciences,  persuasion  or  practice,  nor  be  com- 
pelled to  frequent  or  maintain  any  religious  worship,  place  or 
8 
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ministry^  contrary  to  his  or  their  mind,  or  to  do  or  suffer  any 
other  act  or  thing,  contrary  to  their  religious  persuasion. 

^^  And  that  all  persons  who  also  profess  to  believe  in  Jesus 
Christy  the  Saviour  of  the  world,  shall  be  capable  (notwith- 
standing their  other  persuasions  and  practices  in  point  of  con- 
science and  religion,)  to  serve  this  government  in  any  capacity, 
both  legislatively  and  executively,  he  or  they  solemnly  promis- 
ing, when  lawfully  required,  allegiance  to  the  King  as  Sovereign, 
and  fidelity  to  the  Proprietary  and  Governor,  and  taking  the 
attests  as  now  established  by  law  made  at  New-Castle,  in  the 
year  1700,  entitled  ^  An  Act  directing  the  Attests  of  several 
Officers  and  Ministers,'  as  now  amended  and  confirmed  by  this 
present  Assembly. 

"  2.  For  the  well  governing  of  this  Province  and  territories, 
there  shall  be  an  Assembly  yearly  chosen,  by  the  freemen 
thereof,  to  consist  of  four  persons  out  of  each  county,  of  most 
note  for  virtue,  wisdom  and  ability,  (or,  of  a  greater  number  at 
any  time,  as  the  Governor  and  Assembly  shall  agree,)  upon  the 
1st  day  of  October  forever ;  and  shall  sijt  on  the  14th  day  of  the 
same  month,  at  Philadelphia,  unless  the  Governor  and  Council 
for  the  time  being  shall  see  cause  to  appoint  another  place 
within  the  said  Province  or  territories ;  which  Assembly  shall 
have  power  to  chuse  a  Speaker  and  other  their  officers ;  and 
shall  be  judges  of  the  qualifications  and  elections  of  their  own 
members ;  sit  upon  their  own  adjournments ;  appoint  com- 
mittees ;  prepare  bills  in  order  to  pass  into  laws ;  impeach 
criminals,  and  redress  grievances;  and  shall  have  all  other 
powers  and  privileges  of  an  Assembly,  according  to  the  rights  of 
the  free-born  subjects  of  England,  and  as  is  usual  in  any  of  the 
King's  plantations  in  America. 

^^  And  if  any  county  or  counties  shall  refuse  or  neglect  to 
chuse  their  respective  representatives  as  aforesaid,  or  if  chosen, 
do  not  meet  to  serve  in  Assembly,  those  who  are  so  chosen  and 
met,  shall  have  the  full  power  of  an  Assembly,  in  as  ample 
manner  as  if  all  the  Representatives  had  been  chosen  and  met, 
provided  they  are  not  less  than  two-thirds  of  the  whole  number 
that  ought  to  meet. 

^^  And  that  the  qualifications  of  electors  and  elected,  and 
all  other  matters  and  things  relating  to  elections  of  Representa- 
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tives  to  serve  in  Assemblies,  though  not  herein  particularly 
expressed,  shall  be  and  remain  as  by  a  law  of  this  government, 
made  at  New-Castle  in  the  year  1700,  entitled  ^  An  Act  to 
ascertain  the  number  of  members  of  Assembly  and  to  regulate 
the  elections.' 

^'  3.  That  the  freemen  in  each  respective  county  at  the  time 
and  place  of  meeting  for  electing  their  Representatives  to  serve 
in  Assembly,  may  as  often  as  there  shall  be  occasion,  chuse  a 
double  number  of  persons  to  present  to  the  Governor  for  Sherifis 
and  Coroners,  to  serve  for  three  years,  if  they  so  long  behave 
themselves  well ;  out  of  which  respective  elections  and  present- 
ments, the  Grovemor  shall  nominate  and  commissionate  one  for 
each  of  the  said  offices,  the  third  day  after  such  presentment,  or 
else  the  first  named  in  such  presentment  for  each  office  as  afore- 
.said,  shall  stand  and  serve  in  that  office  for  the  time  before 
re^ectively  limited ;  and  in  case  of  death  and  default,  such 
vacancies  shall  be  supplied  by  the  Governor,  to  serve  to  the 
end  of  the  said  term. 

*^  Provided  always,  that  if  the  said  freemen  shall  at  any  time 
neglect  or  decline  to  chuse  a  person  or  persons  for  either  or 
both  the  aforesaid  offices,  then  and  in  such  case,  the  persons 
that  are  or  shall  be  in  the  respective  offices  of  Sheriffs  or  Coro- 
ners, at  the  time  of  election,  shall  remain  therein,  until  they 
shall  be  removed  by  another  election  as  aforesaid. 

^'  And  that  the  Justices  of  the  respective  counties,  shall  or 
may  nominate  and  present  to  the  Grovemor  three  persons,  to 
serve  for  clerk  of  the  peace  for  the  said  county  when  there  is  a 
vacancy;  one  of  which  the  Governor  shall  commissionate 
within  ten  days  after  such  presentment,  or  else  the  first  nomi- 
nated shall  serve  in  the  said  office  during  good  behaviour. 

^^  4.  That  the  laws  of  this  Government  shall  be  in  this  style, 
viz.,  ^  By  the  Governor,  with  the  consent  and  approbation  of  the 
freemen  in  General  Anembly  met  ;*  and  shall  be,  after  confirma- 
tion by  the  Governor,  forthwith  recorded  in  the  Rolls'  Office, 
and  kept  at  Philadelphia,  unless  the  Governor  and  Assembly 
shall  agree  to  appoint  another  place. 

^^  5.  That  all  criminals  shall  have  the  same  privileges  of  wit- 
nesses and  counsel  as  their  prosecutors. 

"  6.  That  no  person  or  persons  shall  or  may,  at  any  time 
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hereafter,  be  obliged  to  answer  any  complaint,  matter  or  thing 
vhatsoeyeri  relating  to  property,  before  the  GoFemor  and 
Cooncil,  or  in  any  other  place,  but  in  the  ordinary  course  of 
justice,  unless  appeals  thereunto  shall  be  hereafter  by  law  ap- 
pointed. 

^^  7.  That  no  person  within  thb  Goyemment  shall  be  licensed 
by  the  Goyemer  to  keep  Ordinary,  Tayern,  or  House  of  public 
entertainment,  but  such  who  are  first  recommended  to  him, 
under  the  hands  of  the  justices  of  the  respectiye  counties,  signed 
in  open  Court;  which  Justices  are  and  shall  be  hereby  im- 
powered,  to  suppress  and  forbid  any  person  keeping  such 
public-house  as  aforesaid,  upon  their  misbehayiour,  on  such 
penalties  as  the  law  doth  or  shall  direct ;  and  to  recommend 
others  from  time  to  time  as  they  shall  see  occasion. 

^^  8.  If  any  person,  through  temptation  or  melancholy  shall 
destroy  himself,  his  estate,  real  and  personal,  shall  notwith- 
standing descend  to  his  wife  and  children,  or  relations,  as  if  he 
had  died  a  natural  death ;  and  if  any  person  shall  be  destroyed 
or  killed  by  casualty  or  accident,  there  shall  be  no  forfeiture  to 
the  Goyemor  by  reason  thereof. 

<^  And  no  act,  law  or  ordinance  whatsoeyer,  shall  at  any  time 
hereafter,  be  made  or  done,  to  alter,  change,  or  dimini^  the 
form  or  efiect  of  this  Charter,  or  of  any  part  or  clause  therein, 
contrary  to  the  true  intent  and  meaning  thereof,  without  the 
consent  of  the  Goyemor  for  the  time  being,  and  six  parts  of 
seyen  of  the  Assembly  met. 

*^  But  because  the  happiness  of  mankind  depends  so  much 
upon  the  enjoying  of  liberty  of  their  consciences  as  aforesaid,  I 
do  hereby  solemnly  declare,  promise,  and  grant,  for  me,  my 
heirs  and  assigns,  that  the  first  article  of  this  Charter,  relating 
to  liberty  of  conscience,  and  eyery  part  and  clause  therein, 
according  to  the  true  intent  and  meaning  thereof,  shall  be  kept 
and  remain  without  any  alteration  inyiolably  foreyer. 

"And  lastly,  I,  the  said  William  Penn,  Proprietary  and 
Goyemor  of  the  Proyince  of  Pennsylyania,  and  territories 
thereunto  belonging,  for  myself,  my  heirs  and  assigns,  haye 
solemnly  declared,  granted  and  confirmed,  and  do  hereby 
solemnly  declare,  grant  and  confirm,  that  neither  I,  my  heirs  or 
assigns,  shall  procure  or  do  any  thing  or  things  whereby  the 
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liberties  in  this  Charter  contained  and  expressed,  nor  any  part 
thereof^  shall  be  infringed  or  broken ;  and  if  any  thing  shall  be 
procured  or  done,  by  any  person  or  persons,  contrary  to  these 
presents,  it  shall  be  held  of  no  force  or  effect. 

In  witness  whereof,  I,  the  said  William  Penn,  at  Philadelphia, 
in  Pennsylvania,  have  unto  this  present  Charter  of  Liberties  set 
my  hand  and  broad  seal,  this  28th  day  of  October,  in  the  year 
of  our  Lord,  1701,  being  the  13th  year  of  the  reign  of  King 
William  the  Third,  oyer  England,  Scotlandi  France  and  Ire- 
land, &c.,  and  the  21st  year  of  my  Goremment. 

'^  And  notwithstanding  the  closure  and  test  of  this  present 
Charter  as  aforesaid,  I  think  fit  to  add  this  following  proyiso 
thereunto,  as  part  of  the  same,  that  is  to  say,  That  notwithstand- 
ing  any  clause  or  clauses  in  the   above-mentioned  Charter, 
obliging  the  Province  and  territories  to  join  together  in  legisla- 
tion, I  am  content,  and  do  hereby  declare,  that  if  the  Represen- 
tatives of  the  Province  and  territories  shall  not  hereafter  agree 
to  join  together  in  legislation,  and  that  the  same  shall  be  signi> 
fied  to  me,  or  my  deputy,  in  open  Assembly,  or  otherwise  from 
under  the  hands  and  seals  of  the  Representatives,  for  the  time 
being,  of  the  Province  and  Territories,  or  the  major  part  of 
either  of  them,  at  any  time  within  three  years  from  the  date 
hereof,  that  in  such  case  the  inhabitants  of  each  of  the  three 
counties  of  this  Province  shall  not  have  less  than  eight  persons 
to  represent  them  in  Assembly  for  the  Province ;  and  the  inha- 
bitants of  the  Town  of  Philadelphia,  (when  the  said  Town  is 
incorporated)  two  persons  to  represent  them  in  Assembly ;  and 
the  inhabitants  of  each  county  in  the  Territories,  shall  have  as 
many  persons  to  represent  them  in  a  distinct  assembly  for  the 
Territories,  as  shall  be  by  them  requested  as  aforesaid. 

^^Notwithstanding  which  separation  of  the  Province  and  Ter- 
ritories, in  respect  of  legislation,  I  do  hereby  promise,  grant 
and  declare,  that  the  inhabitants  of  both  Province  and  Territo- 
ries, shall  separately  enjoy  all  other  liberties,  privileges  and 
benefits  granted  jointly  to  them  in  this  Charter,  any  law,  usage, 
or  custom  of  this  government  heretofore  made  and  practised,  or 
any  law  made  and  passed  by  this  General  Assembly,  to  the  con- 
trary hereof  notwithstanding. 

"  William  Penn." 
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*^  This  Charter  of  privileges  being  distinctly  read  in  Assem- 
bly, and  the  whole  and  every  part  thereof  being  approved  of 
and  agreed  to  by  us,  we  do  thankfully  receive  the  same  from 
our  Proprietary  and  Govemori  at  Philadelphia,  this  28th  day  of 
October,  1701, 

^'  Signed  on  behalf  and  by  order  of  the  Assembly,  per 

'^  Joseph  Growdon, 

"  Speaker. 

"  Edwabd  Shippen,  Gbifftth  Owen, 

"  Phineas  Pembebton,  Caleb  Pusey, 

^^  SABfUEL  Cabpenter,  Thomas  Stobt. 

"  Proprietary  and  Grovemor's  Council." 

Recorded,  Pat.  Book,  A.,  Vol.  2,  p.  125. 


William  Penn  was  a  man  of  liberal  education,  of  understand- 
ing above  the  common  grade,  improved  by  long  intercourse 
with  men  and  business.  This  is  proved  by  his  voluminous 
writings,  as  well  on  religious  as  political  subjects.  One  would 
have  expected  that  in  a  country  owned  exclusively  by  him, 
and  occupied  and  disposed  of  under  his  eye,  every  thing  rela- 
ting to  titles  to  land,  acquired  from  him,  would  be  plain  and 
certain.  The  provision  for  recording  all  deeds — ^the  laws  agreed 
on  in  England  by  him  and  the  first  purchasers,  in  that  country, 
and  several  other  things,  prove  that  he  had  considered  the  sub- 
ject of  the  settlement  of  his  Province  deeply.  But  when  we 
come  to  examine  the  documents  of  the  Land  Office,  or  such  of 
them  as  are  now  in  existence,  all  appears  uncertainty  and  con- 
fusion. Since  the  Revolution,  all  lands  were  sold  under  Acts 
of  Assembly.  The  officers  of  the  Land  Office  had  no  power  to 
grant  on  any  other  terms  than  were  prescribed  by  general  laws. 
In  order  to  judge  of  and  understand  what  was  done  at  the  first 
settlement  of  the  Province,  we  must  recollect,  that  the  Proprie- 
tary, although  Governor  and  political  head  of  the  Colony,  yet 
carefully  and  rigidly  kept  up  the  distinction  between  his  poli- 
tical and  private  rights.  He  exercised  the  same  absolute  power 
to  sell,  to  whom  he  pleased,  and  on  what  terms  he  pleased, 
which  every  owner  of  lands  exercises — and  resisted  any  inter- 
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ference  of  the  Legislature  with  these  rights,  constantly  and  sac- 
cessfiilly,  by  his  personal  influence,  or  that  of  his  Governors 
here ;  or  by  procuring  the  repeal,  by  the  King  in  Council,  of 
every  law  infringing  on  such  his  private  rights. 

It  will  appear  that,  for  the  first  half  century,  although  there 
was  a  general  price,  at  which  lands  in  each  particular  district 
of  the  country  were  sold,  yet  this  price  was  varied,  greatly 
varied,  every  month,  and  week,  and  day,  by  him,  and  his 
Commissioners  of  Property.  (^)  In  short,  that  difference  in  price 
of  lands,  nearly  contiguous,  or  actually  contiguous,  was  what 
constantly  occurred.  Let  it  not  be  supposed  there  was  either 
injustice  or  even  impropriety  in  this.  No  person  can  ride,  with 
his  eyes  open,  twenty  or  thirty  miles  from  Philadelphia,  in  any 
direction,  without  seeing  lands  adjoining  of  very  different 
quality  and  value ;  the  one  tract  level,  and  of  rich  soil,  the 
other  a  steep  hill,  and  poor  and  barren.  Beside  this  we  must 
recollect  that,  for  more  than  half  a  century,  cash  was  not  gene- 
rally paid  on  taking  out  a  warrant ;  nay,  the  payment  of  cash 
was  a  rare  occurrence.  This,  though  not  generally  known,  will 
appear  most  clearly.  The  price  then  often,  if  not  always,- 
depended  in  some  degree  on  the  payment  of  the  cash  in  hand, 
or  promising  to  pay.  No  man,  of  his  day,  was  more  distressed 
for  money  than  Wm.  Penn.  He  was  obliged  to  mortgage  his 
Province ;  and  was  confined  for  debt  in  the  Fleet  Prison  in 
England.  Necessity  compelled  him  to  sell  for  cash  at  very  low 
rates ;  and  the  propriety  and  moral  necessity  of  having  his  Pro- 
vince settled  and  cultivated,  made  it  proper  to  sell  to  those 
who  would  cultivate  and  improve  the  country,  and  agree  to  pay 
interest.  I  have  thought  it  right  to  premise  this  much,  before 
proceeding  to  particulars. 

Those  who  had  purchased  in  England,  and  who  had  deeds, 
generally  took  Warrants  to  survey'their  lands,  and  often  the  first 
Warrant  was  for  only  a  part ;  and  they  might  take  another  War- 
rant or  Warrants  for  the  residue  of  their  purchase,  or  might  sell 
the  whole  or  a  part,  or  several  parts  to  several  persons,  each  of 
whom  could  take  a  Warrant  for  his  quantity  or  portion.  On  the 
Warrants  to  first  purchasers,  or  their  alienees,  no  money  was 

ig)  See,  fbrther  oo,  Cbftpter  IV. 
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due ;  and  no  price  mentioned  in  these  Warrants  ;  but  it  is  sur- 
prising to  find  other  Warrants  to  take  up  vacant  hmd,  and  no 
price  mentioned  in  the  Warrant.(/) 

The  first  Warrant-Book,  and  the  first  book  of  the  Receirer- 
General,  are  not  in  the  Ofiice,  and  hare  not  been  there  within 
the  memory  of  any  person  now  alive  and  acquainted  with  the 
ofiSces — probably  not  since  the  Revolution. 

The  Warrants,  made  out  for  lands,  although  directed  to  the 
Surveyor  General,  were  sent  to  the  Deputy  Surveyor,  in  whose 
district  the  lands  were  situated ;  and  so  veiy  few  of  them  are 
to  be  found  in  the  Land  Office,  or  were  even,  I  suppose,  ever 
returned  to  the  Office.  (A) 

On  the  10th  of  the  Eleventh  month,  1700,  it  was  ordered  bj 
William  Penn,  then  in  this  country,  that  ^^  the  originial  War- 
rants, for  the  greater  security  of  both  Proprietary  and  people, 
shall  be  kept  in  the  Office,  and  entered  in  the  books,  and  coj^es 
of  the  originals  attested  and  sent  to  the  surveyors."(A} 

I  have  already  stated  that,  shortly  after  Thomas  Holmes, 
the  Surveyor  General,  died,  the  Commissioners  of  Property 
decided  the  office  to  be  of  more  burden  than  use,  and  there 
was  no  Surveyor  General  until  1707,  when  Jacob  Taylor  held 
it.  During  the  vacancy  of  this  office  the  Commissioners  of 
Property  directed  the  Warrants  to  the  Deputy  Surveyor.(A)  Few 
of  these  Warrants  are  in  the  Office.  About  1720,  the  papers, 
whether  Warrants  or  Returns  of  Survey,  were  arranged  alpha- 
betically, for  each  county,  as  they  are  now.  Befi>re  this  date 
there  are  ranges  of  bundles  labelled  as  Old  Rights,  for  Phila- 
delphia, Chester  and  Bucks  counties.  In  these  bundles  are 
found  a  few  Warrants,  in  any  way  and  every  way,  except  in 
order,  from  1683  till  1720 ;  but  certainly  not  one-tenth  of  what 
were  issued. 

I  proceed  to  give  some  examples. 

"25th  Tenth  month,  1682.  Whereas  Thomas  Clifton, 
Joyner,  hath  requested  liberty  to  take  up  one  hundred  acres  of 
land  according  to  my  printed  proposals,  these  are  to  will  and 
require  thee  forthwith  to  take  care  that  so  much  land  be  admea- 
sured to  him  according  to  the  form  and  method  of  townships 

(/)  See  above,  Chap.  I.,  p.  29.  (A)  See,  abofe.  Chap.  L,  p.  94. 
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which  I  hare  appointed  in  snch  cases,  and  make  return  into  the 
Secretary's  office,  and  for  so  doing,  this  shall  be  thy  sufficient 
Warrant. 

"  William  PEinr. 
''  To  Thomas  Holmes,  Sarveyor-Greneial  of  Pennsylrania.^' 

On  this  is  indorsed  '^  Not  called  for  till  now,  23d  Fourth 
month,  1684."  ^^  Ordered  C.  A.  to  lay  it  out  ia  the  county  of 
Chester." 

"  27th  Third  month,  1683.  Daniel  Medlicot  hath  requested 
to  take  up  one  hundred  acres,"  &c.,  &c.,  as  in  last,  but  no  price, 
nor  condition,  nor  situation  mentioned. 

^'  18th  Eleventh  month,  1683.  Morris  Morgan  requests  that 
I  would  grant  him  to  take  up  one  hundred  acres  of  land  at 
rent.'* 

Note. — "  To  be  surveyed  in  the  county  of  Chester." 

"  26th  First  month.  1684.  Warrant  to  William  Morgan,  for 
two  hundred  acres  in  the  county  of  Chester,  in  the  late  pur- 
chase."    No  price  mentioned. 

Note  on  Warrant  by  the  Deputy  Surveyor. — "  17th  Tenth 
month,  1684.  Then  received  this,  and  ordered  C.  A.  to  lay  it 
out  after  the  former  Warrants,  and  not  in  the  Barbadoes 
square." 

William  Penn  at  first  and  for  some  years,  proposed  to  lay  off 
townships  of  five  thousand,  or  more,  acres,  and  that  the  war- 
rants or  orders,  as  taken  out,  should  be  surveyed  in  some  one 
of  those  townships,  until  the  whole  was  appropriated.  This 
plan  was  never  carried  into  effect,  to  any  extent.  Either  these 
townships  were  never  laid  out,  or  never  returned  to  the  Land 
Office ,  and  I  could  nowhere  find  the  exact  location  of  any  one 
of  them.  The  mention  of  or  reference  to  them  was  erased  soon 
in  most  Warrants,  but  is  again  found  in  some,  thirty  or  forty 
years  after. 

In  page  114,  of  Entries  of  Applications,  under  date  of  22nd 
of  Fifth  month,  1684,  I  found,  the  first  time,  the  clause,  "  he 
settling  and  improving  the  same  within  one  year  from  the  date 
of  the  survey."  This  while  William  Penn  was  here.  William 
Penn  soon  adter  sailed  for  England,  and  the  clause  **  to  be  set- 
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tied  and  improved  \eithiii  six  months"  (or  one  year,  or  some 
specified  time,)  was,  I  believe,  inserted  in  eveiy  Warrant  issued 
by  the  first  Commissioners  of  Property — who  were  Thomas 
Lloyd,  James  Claypoole,  and  Robert  Turner. 
The  Commission  and  instructions  to  them  are  not  in  the  office. 

13th  First  month,  1684.  ^^  At  the  request  of  divers  consi- 
derable Friends  among  the  Welsh  Friends,  the  Surveyor-Gene- 
ral is  directed  to  lay  out  forty  thousand  acres  contiguously  in 
one  Barony,  alleging  that  the  number  come,  and  to  come  sud- 
denly, are  such  as  will  be  capable  of  planting  the  same,  much 
within  the  proportion  and  time  allowed,  by  the  custom  of  the 
country,  and  so  not  lie  in  lazy  and  useless  vacancies." 

This  is  the  first  reference  I  have  found  to  the  custom  of  the 
country. 

The  forty  thousand  acres  were  laid  ofT,  but  the  Welsh  Friends 
did  not  come  in  such  numbers  as  soon  to  take  it  all ;  part  was 
sold  to  others. 

«  22nd  Fifth  month,  1686.  Warrant  to  Richard  Ingles  for 
six  hundred  acres  in  each  of  the  three  upper  counties,  in  all 
eighteen  hundred  acres,  for  the  sum  of  d690,  current  money  of 
Pennsylvania,  he  seating  and  improving  the  same  within  twelve 
months." 

In  1686,  William  Penn  appointed  new  Commissioners  of 
Property  or  Deputies. 

The  Commission  and  instructions  accompanying  them  are 
given.     (See  below,  in  this  chapter.) 

There  is  again  a  reference  to  customs  and  regulations  form- 
erly settled ;  but  what  these  were,  can  only  be  collected  from 
what  was  done  in  the  sale  of  lands. 

There  was  great  inaccuracy  in  the  Surveys  made  in  the  early 
settlement  of  the  Province,  and  many  regulations  respecting 
re-surveys.  We  will  find  some  of  them  as  we  proceed.  It 
would  seem,  the  errors  were  not  so  great,  or  so  many,  as  were 
supposed ;  for  after  much  excitement  and  disturbance,  and  no 
little  expense,  and  two  Acts  of  Assembly,  both  of  which  were 
repealed  by  the  King  and  Council,  the  matter  ended,  with  a 
few  exceptions,  without  much  effect. 

It  happened  that  the  second  or  next  Survey  did  not  always 
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adjoin  the  preceding  Survey  or  Surveys.  This  was  supposed 
to  be  done  with  the  intention  that,  after  the  Surveys  were  set- 
tled and  improved,  the  intermediate  vacant  land  would  be 
more  desirable  from  its  vicinity  to  neighbours,  mills,  mechan- 
ics, &c.,  &c.  And  for  many  years  such  intermediate  lands 
were  not  sold  on  the  common  terms ;  and  there  was  an  excep- 
tion in  Warrants  that  they  were  not  to  be  surveyed  so  as  to  in- 
clude concealed  lands,  as  such  tracts  were  called. 


Proprietaiy's  appomtment  of  Commissioners  for  Lands,  Sue. 

* 

^^  William  Penn,  Proprietary  and  Governor  of  the  Province  of 
Pennsylvania  and  counties  annexed,  &c. 

**  William  Penn, 
"  To  my  trusty  and  loving  friends,  William  Markham,  Tho- 
mas Ellis  and  John  Goodson,  or  any  two  of  them.    I  heartily 
salute  you. 

^^  Forasmuch  as  there  will  be  occasion  to  dispose  of  lands 
both  to  purchasers  and  renters,  as  they  are  commonly  distin- 
guished, and  that  the  former  Commissioners  for  that  service  have 
served  in  that  charge  a  sufficient  time,  and  reposing  special 
confidence  in  your  care,  prudence  and  integrity,  I  do  hereby 
constitute  and  appoint  you  my  Commissioners  for  Land,  and  do 
impower  you,  or  any  two  of  you,  (my  Secretary  being  one,)  in 
my  name  and  for  my  behoof,  to  grant  Warrants  and  survey  land, 
and  pass  Patents  for  the  lands  so  surveyed,  so  as  it  be  according 
to  custom  and  the  regulations  formerly  settled  and  observed, 
hereby  revoking  all  other  Commissions  of  this  nature  heretofore 
granted,  requiring  all  persons  to  yield  you  the  regard  and  respect 
that  belong  to  the  trust  I  repose  in  you,  and  so  I  recommend 
you  to  God's  grace  anJ  protection,  and  bid  you  heartily  fare- 
well. 

"  Given  at  Worminghnrst  place,  in  Old  England,  the  21st  of 
the  Eleventh  Month,  1686.'» 

This  Commission  and  accompanying  instructions,  did  not 
arrive  at  Philadelphia  until  some  time  in  1687. 
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The  Proprietary's  JnsirtLciions  to  the  Commissioners^  Spc. 

'^  At  a  Meeting  of  the  Commissioners,  the  13th  Third  month, 
1687,  Present  William  Markham,  Thomas  Ellis  and  John 
Goodson. 

"  The  Governor's  instructions  were  read,  which  were  direct- 
ed to  William  Markham,  Thomas  Ellis  and  John  Goodson, 
which  follows,  verbatim : — 

«  William  Penn,  P.  G. 

"  Trusty  and  well-beloved  Friends,  I  heartily  salute  you.  I 
have  thought  fit,  having  made  you  my  Proprietary  Deputies 
or  Commissioners,  to  let  you  know  my  mind  about  the  execu- 
tion of  that  trust  I  have  reposed  in  you,  which  you  shall  receive 
in  these  following  paragraphs,  and  doubt  not  your  strict,  faithful 
and  diligent  execution  of  my  will  and  pleasure  in  the  same, 
from  time  to  time. 

**  1st.  That  no  warrants  of  re-survey  be  granted  by  you  for 
land  within  five  miles  of  the  River  Delaware,  or  any  navigable 
river. 

"  2d.  That  all  overplus  lands  upon  re-surveys  granted  by  the 
former  Commissioners  not  already  granted  finally,  or  not  patent- 
ed, be  reserved  to  my  use  and  disposal. 

^'  3rd.  That  you  take  especial  care  that  where  the  timber  of 
mine  or  my  children's  lots  is  not  cut  down,  it  be  carefully  pre- 
served ;  and  for  as  much  as  I  am  informed  that  the  great  oak 
on  the  left  hand  of  the  centre  of  my  son's  lot,  or  no  lot  and  so 
mine,  is  felled,  that  I  so  often  and  solemnly  warned  people  not 
to  fell,  I  desire  and  require  you  to  inform  upon  those  who  did 
it,  and  indict  him  for  y^  same  to  the  utmost  rigour.  And  hearing 
that  a  wind-mill  is  setting  up  in  the  Town  of  Philadelphia, 
which  is  my  Royalty^  to  the  prejudice  of  water-mills  before  they 
have  half  paid  their  charge,  which  is  unjust  and  detrimental  to 
the  owners  of  the  said  water-mills,  and  that  the  owners  thereof 
may  be  considered,  I  do  hereby  order  you  to  prevent  the  said 
wind-mill  at  least  until  further  orders. 

"  4th.  And  whereas  I  formerly  granted  a  warrant  for  forty 
thousand  acres  for  the  Welch  people,  to  lie  contiguous  on  the 
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West  side  of  the  Schuylkill,  and  that  I  am  informed  incursions 
have  been  made  upon  those  lands,  contrary  to  equity,  as  also 
that  Charles  Ashcome  refuses  to  make  regular  returns  to  Thomas 
Holme,  Surveyor-General,  or  pay  him  his  old  dues,  which  was 
one-third  from  the  first  of  his  serving  under  him  :  These  are  to 
will  and  require  you  to  look  into  the  same,  and  to  do  justice 
both  to  the  Welch  and  to  the  Surveyor-General,  Charles  Ash- 
come promising  me  to  pay  the  said  one-third  part  of  the  money 
for  surveys  to  the  said  Thomas  Holme ;  and  in  case  the  said 
Charles  Ashcome  shall  be  disorderly  or  refractory,  you  are  here- 
by impowered  to  displace  him,  otherwise  to  continue  him  in  his 
employ. 

"  5th.  No  lands  to  be  laid  out  next  or  adjoining  to  that 
inhabited,  anfl  that  in  every  township  one  share  be  reserved  for 
the  Proprietary  with  all  the  Indian  fields  that  are  in  the  said 
township. 

^^  6th.  That  wherever  you  have  any  knowledge  of  mines  of 
any  sort,  or  but  a  probable  report  of  the  same,  you  do  not  offer 
to  grant  the  same  to  any  person  whatever,  without  my  express 
warrant  for  the  same,  and  therefore  that  you  put  a  stop  to  the 
irregular  grant  that  was  made  to  Charles  Pickering  and  John 
Gray,  alias  Tulham,  (now  discovered  to  be  a  Benedictine  Monk 
of  Saint  Jameses  Convent,  as  they  call  it,  commanded  over  by 
the  King,)  and  their  adherents.  And  that,  in  my  name,  you 
warn  them  all  to  desist  as  an  irregular  survey,  for  which  Thomas 
deserves  from  a  severer  Grovernor  to  lose  his  office,  if  I  am 
rightly  informed  ;  and  also  that  you  send  me  of  the  best  you 
can  get  of  the  said  mine  by  the  first  opportunity. 

^^  7th.  That  you  make  a  schedule  of  my  rents,  and  call  my 
steward,  James  Harrison,  before  you,  and  inform  him  of  my 
right  by  giving  him  a  copy  of  the  said  schedule,  and  that  you 
take  cognizance  of  his  receipts  and  disbursements,  as  my  former 
Commissioners  for  my  little  revenue  were  impowered  to  do ; 
and  for  the  same  that  you  receive  as  a  fee  ten  bushels  of  Eng- 
lish wheat,  each  of  you  yearly." 

(This  compensation  to  these  Commissioners  is,  both  as  to  its 
nature  and  amount,  one  of  the  curious  relics  of  those  days.) 
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Nothing  hasy  to  me,  appeared  more  singular  or  more  inexpli- 
cable, than  the  whole  of  this  document,  except  the  two  last 
sections,  No.  6  and  No.  7. 

The  first,  as  to  not  granting  Warrants  of  Re-survey,  was 
never  regarded,  except  to  act  in  direct  opposition  and  contra- 
diction to  it.  Every  tract  before  surveyed  was  resurveyed,  at 
the  instance  of  the  owner  of  the  tract,  or  by  the  direction  of  the 
Commissioners  of  Property. 

And  the  second,  which  contemplated  re-survey,  and  to  re- 
serve the  overplus  for  the  Proprietary,  (on  the  idea,  evidently, 
that  it  would  be  more  valuable  than  lands  at  a  distance  from 
settlements,)  was,  so  far  as  I  could  find,  never  acted  on.  The 
overplus  was  uniformly  offered  to  the  owner  of  the  survey,  in 
which  it  was  found,  and  not  granted  to  any  other  person,  until 
refused  by  such  owner  of  the  survey. 

The  3rd,  as  to  preserving  the  timber  on  lots  within  the 
bounds  of  the  City,  when  it  could  not  be  a  city  until  cleared  of 
timber,  is  a  strange  instance  of  the  mind  being  so  impressed 
with  an  idea,  as  not  to  be  able  to  discover  that  timber,  very 
valuable  in  England,  instead  of  being  to  be  preserved  in  a  wil- 
derness, must  be  cut  down  and  destroyed  before  the  wilderness 
is  habitable. 

The  idea  of  his  Commissioners  having  power  to  prevent  the 
man  who  had  bought  and  paid  for  a  lot,  from  building  on  it 
any  thing  which  was  not  a  nuisance,  could  not  ^have  continued 
long  in  William  Penn's  mind. 

The  5th  is  still  more  incomprehensible.  By  the  previous, 
and  immediately  succeeding  orders  and  regulations,  townships 
were  to  be  laid  off,  and  warrants  put  into  the  hand  of  the  Deputy- 
Surveyor  were  to  be  laid  in  the  township,  in  which  surveys  had 
been  already  made;  and  we  soon  find  concealed  landy  that 
meant  land  between  prior  surveys,  spoken  of  as  something  irre- 
gular and  amiss.  The  first  instructions  we  have  to  Deputy- 
Surveyors,  had  one,  (and  it  was  continued  to  every  succeeding 
oflicer  as  long  as  the  Proprietary's  government  lasted,)  that  all 
surveys  should  be  contiguous.  This  could  not  be  adhered  to 
where  a  survey  was  adjoining  steep  hills,  or  stony,  barren  land  ; 
nor  after  warrants  described  the  spot  applied  for ;  but  at  this 
time,  and  for  many  years,  the  warrant  was  general,  for  so  many 
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acres,  in  sach  a  county,  and  often  did  not  even  designate  the 
county. 

The  remaining  part,  that  in  eyery  township  one  share  shall 
be  reserved  for  the  Proprietary,  was  never  attended  to.  The 
share,  by  agreement,  was  to  be  one-tenth, — instead  of  which 
large  tracts,  greatly  exceeding  five  thousand  acres,  were  8ur« 
veyed  for  the  Proprietary,  or  members  of  his  family.  And, 
again,  instead  of  one  tenth  in  each  township,  there  were  many 
townships  in  which  none  of  the  Proprietary's  family  had  any 
lands ;  indeed,  the  whole  plan  of  laying  out  square  townships 
was  either  never  acted  on,  or  soon  abandoned  ;  I  mean,  aban- 
doned in  practice,  for  in  Orders  and  Warrants  it  continued  to  be 
referred  to  for  many  years. 

When  we  recollect  that  William  Penn  was  in  England,  and 
the  Government  much  agitated  ;  that  the  signs  of  the  Revolu- 
tion of  1688  were  lowering ;  that,  in  addition  to  his  pecuniary 
difficulty,  political  dangers  and  political  excitements  must  have 
bgrossed  and  agitated  his  mind,  we  will  not  wonder  that  it 
occurred  to  him  to  make  changes  on  his  original  plans  ; — nor 
ought  we  to  feel  any  surprise  that  some  parts  of  the  original 
plan  were  not  acted  on,  at  least  generally, — or  that,  of  some 
proposed  changes  we  can  now  find  no  traces,  except  in  the 
order  directing  such  change. 

I  insert  here  the  first  Vacating  Warrant  I  have  found. 

"  Whereas  y*  Proprietary  hath  by  his  strict  orders  to  us,  for- 
forbidden  all  resurveys  to  be  granted  or  overplus  lands  to  be 
disposed  to  any  without  his  express  order  for  y*  same,  we  do 
hereby  signifie  the  same  to  thee,  and  require  y*  thou  hast  a  spe- 
cial regard  to  preserve  the  Proprietary's  property  and  right 
therein.  And  whereas  by  the  advice  of  y*  Proprietary,  we  are 
given  to  understand  that  his  daughter  Letitia's  land  along  the 
river  side,  is  incroached  upon  or  devoured  quite,  by  Will.  Low- 
thers,  y*  which  y*  Proprietary  commands  shall  be  rectified,  and 
not  such  a  slant  as  was  sent  over  by  y*  Mapp  to  be  endured, 
y^  which  thou  art  hereby  ordered  forthwith  to  rectify  and 
enlarge ;  and  forasmuch  as  the  Proprietary  is  given  to  under- 
stand y*  between  Doctor  Coxe's  and  Samuel  Buckley's  land 
upon  y*  Schoolekill,  there  is  about  eighteen  hundred  acres  of 
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land,  y*^  which  land,  together  with  y®  said  Samuel  Buckley's 
land  and  all  y^  land  thereunto  contagious,  which  was  laid  out 
for  Charles  Pickerin,  in  whose  right  so  ever  y*  Warr'  were 
granted,  was  a  very  irregular  survey,  and  therefore  not  to  be 
allowed  of,  whereupon  he  doth  will  and  require,  and  in  his 
name  we  will  and  require  thee  forthwith  to  survey  or  cause  to 
be  surveyed  and  laid  out  the  said  Samuel  Buckley's  and  Charles 
Pickerin's  land,  together  with  y^  aforesaid  eighteen  hundred 
acres  of  land  unto  y®  Proprietary's  manner  of  Pehkeoma, 
of  all  which  remisses  thou  art  hereby  required  to  make  speedy 
execution,  and  return  y*  same  to  y*  Secretary's  Office.  Given 
at  Philadelphia,  y«  11th  day  of  y*  Third  mo.  1688. 

^^  Wm.  Markham, 
^*  John  Goodson. 

"  To  Capt.  Tho.  Holme, 

"  Surveyor-General." 


Extracts  from  the  Records  in  the  Land  office. 

Page  11.  "  12  Tenth  Month,  1700,— Richard  Haines,  five 
hundred  acres,  to  be  laid  in  the  Province  not  already  surveyed 
nor  concealed,  in  the  first  township  that  afler  the  date  hereof 
shall  be  laid  out,  he  taking  out  a  Patent  for  the  same  within 
three  months  after  the  return  of  survey. 

^'  Another  warrant  to  the  same,  to  be  laid  in  the  second  Town- 
ship that  shall  be  laid  out. 

^^  Another  in  the  third  Township. 

"  Another  in  the  fourth  Township." 

Was  not  this  an  attempt  to  prevent  a  rich  man  fi*om  engross- 
ing a  large  body  of  lands  in  one  place  ? 

The  clause  binding  the  warrantee  to  take  out  a  Patent  in  a 
given  time,  seems  to  have  been  inserted  only  in  Warrants  to 
those  who  applied  to  purchase  lands — not  in  Warrants  to  first 
purchasers — nor  in  Warrants  to  re-survey. 
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Page  13.  Proprietary  himself  granted  a  Warrant  to  G. 
Smedlejr,  a  purchaser  from  a  widow. 

The  phrases  ^^  not  suryeyed  nor  concealed,  nor  seated  bjthe 
Indians/'  and  ^^  he  seating  and  improving  the  same  within^' 
(some  specified  time)  were  general.  About  this  time,  and 
long  after.  Warrants  issued  to  divide  land  between  settlers, 
who  are  named,  and  to  give  to  each  the  part  on  which  he  is 
settled. 

Page  23.  A  Warrant  to  re-survey  two  tracts,  cut  off  the 
overplus,  and  divide  by  marked  lines.  The  residue  to  the 
several  purchasers  of  parts,  which  purchasers  are  named. 

Page  37.  To  divide  a  tract  between  two,  naming  them, 
and  give  to  each  the  part  on  which  he  is  settled. 

Page  39.  "  To  survey  to  J.  Jervas  (who  had  bought  a  settle- 
ment) the  overplus  in  an  adjoining  tract,  for  which  he  is  to  pay 
a  price  to  be  fixed  by  appraisers." 

Page  66.  "  A  warrant  to  James  Harland  for  three  or  four 
hundred  acres  adjoining  the  Welsh  tract,  and  J.  Ogle  and 
Judge  Gu.est,  on  which  he  is  settled,  but  never  surveyed,  for 
which  he  offers  to  pay  £12  10«.  per  one  hundred  acres,  and  a 
bushel  of  wheat  for  ever.  The  £12  10».  to  be  paid  in  three 
instalments.'' 

Warrant  to  J.  Garretson  for  the  residue  of  the  vacancy  on 
same  terms. 

Warrants  to  re-survey  had  for  a  long  time  been  very  common. 

28  Third  Month,  1701.  Order  by  William  Penn, 
"Whereas  sundry  tracts  of  concealed  land  are  interjacent 
between  the  present  settlers,  &c.,  &c.,  these  are  all  to  be  sur- 
veyed and  returned  for  th^  Proprietary.^^ 

This  order  produced  little  or  no  effect,  as  we  shall  see. 
Those  tracts  of  concealed  land  were  sold,  some  of  them  at 
higher  prices  to  purchasers,  and  at  length  at  same  rate,  or  even 
lower  than  other  lands,  as  having  been  left  out  because  poor  or 
hiUy. 

10 
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I  shall  insert  here  as  relating  to  this  subject  an  order  made 
sometime  afterwards. 

<M8  Third  Month,  1703.  An  agreement  with  the  Sur- 
veyors, Isaac  Taylor  and  H.  Hollingsworth,  to  proceed  and  re- 
survey  every  tract  in  Chester  County  (not  already  re-surveyed) 
and  to  keep  the  quantity  secret  from  all  but  the  Commissioners 
of  Property,  and  to  deliver  no  plots  or  draAs  to  any  person 
without  order  of  the  Board." 

1703.  Page  149,  of  Application  Book.  *^  A  Warrant  ordered 
to  C.  Wbitacer  for  four  hundred  acres  adjoining  the  lines  of 
Indian  land  at  £35  for  every  hundred  acres,  provided  he  com- 
plies with  this  agreement,  otherwise  to  be  void  and  of  none 
effect.*' 

Page  141.  A  warrant  to  him  at  £40  per  hundred  acres  for 
a  specific  tract,  on  same  conditions. 

^^  A  Warrant  granted  to  A.  B.  for  £70  per  hundred  acres, 
in  three  yearly  payments,  for  five  hundred  acres  on  which  he 
is  settled." 

Page  143,  at  top.  "  A  warrant  ordered  to  William  Wilson 
for  one  hundred  acres,  precisely  described,  at  £5." 

Page  144.  '^  A  warrant  to  J.  Cloud  for  one  hundred  acres, 
also  precise  and  described,  at  £45  per  hundred." 

Both  these  last  were  in  Chester  County. 

I  have  said  in  the  Introduction  to  this  essay,  that  laws  were 
enacted,  and  acted  on  for  some  years,  though  afterwards  re- 
pealed by  the  King  in  Council.  Some  of  those  laws  having 
been  acted  on  while  in  force,  continued  to  be,  in  effect,  in 
force  after  they  were  repealed ;  or,  at  any  rate,  the  points  and 
principles  contained  in  them  were  adopted  and  practised  on  as 
long  as  the  Proprietary  Government  continued. 

One  of  these,  passed  while  William  Penn  was  in  this 
country,  and  signed  by  him,  and  recognised  and  referred  to  in 
the  Commission  of  Property,  given  by  him,  before  his  departure 
b  1701,  follows: 


ACT  OP  iToa 


(Sec.  88,  A.) 

*'  Av  Act  for  the  effectual  establishment  and  confirmation  of 
the  Freeholders  of  this  Province  and  Territories,  their  heirs 
and  assigns,  in  their  lands  and  tenements. — ^Anno,  1700. 

<<  Whereas,  at  the  first  laying  out  and  settling  of  lands  in  this 
Province  of  Pennsylvania  and  Territories  thereunto  belonging, 
many  great  neglects  and  errors  have  been  committed  through 
the  want  of  experience  and  care,  both  in  officers  and  the  people, 
as  well  to  the  wrong  of  the  Proprietary  as  the  insecurity  of  the 
said  people,  and  the  great  inconveniency  of  both :  for  remedy 
whereof,  and  for  the  safety  of  the  said  Province  and  Territories 
in  general,  and  that  the  inhabitants  may  be  completely  and  ab- 
solutely settled  and  fully  secured  in  their  rights  and  titles  to 
land,  and  all  occasions  of  difference  and  contest  thereupon  may 
forever  hereafter  be  prevented  and  removed : 

"  Section  1. — Be  it  Enacted,  by  the  Proprietary  and  Go- 
vernor, by  and  with  the  advice  and  consent  of  the  Freemen  of 
this  Province  and  Territories  in  General  Assembly  met,  and  by 
the  authority  of  the  same.  That  all  tracts  and  parcels  of  land 
taken  up  within  this  Province  and  Territories,  and  duly  seated 
by  virtue  of  Letters-patents,  or  Warrants,  obtained  froih  the 
Governors  or  lawful  Commissioners  under  the  Crown  of  Eng'^ 
landj  before  the  King's  grant  to  the  Proprietary  and  Governor 
for  this  Province,  (except  the  same  was  had  by  fraud  or  deceit) 
shall  be  quietly  enjoyed  by  the  actual  possessors,  their  heirs  and 
assigns :  And  that  all  lands  and  tracts  of  land  duly  taken  up  by 
virtue  of  Warrants  obtained,  pursuant  to  purchases  made  and 
had  from  the  Proprietary  and  Governor,  or  in  pursuance  of  any 
commission  or  power  granted  by  the  Proprietary  to  any  other 
person,  (except  as  before  excepted,  and  except  where  the  same 
does  interfere  with  other  persons^  just  rights  and  claims,)  shall 
be  quietly  and  peaceably  enjoyed  by  and  confirmed  to  the  pos- 
sessor, (according  to  the  said  Warrants,)  his  heirs  and  assigns 
forever;  and  although  no  patent  hath  been  granted,  yet  if  peace* 
able  entry  and  possession  hath  been  obtained  by  Warrants  or 
otherwise,  as  aforesaid,  and  thereupon  quiet  possession  hath  been 
held  during  the  space  of  seven  years  or  more,  such  possession 
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or  such  entry  as  aforesaid,  shall  give  an  unquestionable  title  to 
all  such  lands,  according  to  the  quantity  they  were  taken  up 
for,  and  shall  be  deemed  and  held  good,  and  be  confirmed  by 
the  Proprietary  to  the  seaters  or  possessors  thereof,  their  heirs 
and  assigns  forever. 

"Section  2. — And  be  it  further  enacted,  by  the  authority 
aforesaid.  That  all  grants  for  land  from  the  Proprietary,  shall  be 
henceforth  under  the  Great  Seal  of  this  Province  and  Territo- 
ries, which  grants  shall  give  the  respective  grantees  an  absolute 
title  for  all  the  lands  therein  to  be  granted  or  confirmed,  be  they 
more  or  less  than  laid  out  for,  and  shall  never  more  thereafter 
be  subject  or  liable  to  any  further  survey.  And  that  all  grants 
and  patents  heretofore  granted,  whether  under  the  broad  or 
lesser  seal,  either  by  the  Proprietary  himself  or  his  Commission- 
ers as  aforesaid,  shall  be  firm  and  good  to  all  intents  and  par- 
poses,  for  the  quantity  of  land  in  such  grants  expressed,  forever, 
after  the  time  herein  limited,  without  any  further  dispute. 

"  And  whereas  several  mistakes  and  errors  have  happened, 
through  the  negligence,  ignorance  or  fraud  of  surveyors  or 
chain-carriers,  and  many  surveys  have  thereby  been  made  erro- 
neous: for  the  rectifying  whereof, 

"Section  3. — Be  it  enacted  by  the  authority  aforesaid,  that 
it  shall  and  may  be  lawful  for  the  Proprietary  and  Governor,  and 
his  heirs,  by  his  and  their  lawful  surveyors,  at  any  time  within 
flie  space  of  two  years  after  the  publication  hereof,  to  le-survey 
or  cause  to  be  re-surveyed,  any  person's  land  within  this  Pro- 
vince or  Territories ;  and  if  upon  such  re-survey,  allowing  four 
acres  in  the  hundred,  over  or  under,  for  the  difference  of  sur- 
veys, there  be  more  land  found  in  the  number  of  acres  than  the 
tract  so  surveyed  was  laid  out  for,  allowing  also  six  per  cent. 
for  roads  and  highways,  all  such  overplus  lands  shall  be  to  the 
Proprietary,  and  the  possessor  thereof  shall  have  the  refusal  of 
it  from  the  Proprietary  at  reasonable  rates :  and  if  the  Proprie- 
tary and  the  said  possessor  do  not  agree,  then  and  in  such  case, 
the  Proprietary  shall  choose  two  men,  and  the  purchaser  or 
renter  shall  choose  two  more,  who  shall  either  fix  a  price  on  the 
said  overplus  land,  to  be  paid  by  the  possessor,  or  otherwise 
appoint  where  it  shall  be  taken  off  for  the  Proprietary  in  one 
entire  piece  and  at  an  outside,  saving  to  the  purchaser  or  renter 
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his  improyements  and  best  convenieBcies ;  and  three  of  whom 
agreeing,  shall  be  conclusive ;  and  the  charges  of  re-surreying 
such  land,  shall  be  borne  by  him  to  whom  the  overplus  land  shall 
fall ;  that  is  to  say^  by  the  purchaser  or  renter  of  the  main,  tract, 
if  he  buy  the  overplus,  if  not,  by  the  Proprietary. 

*^  Section  4. — ^And  be  it  further  enacted  by  the  authority 
aforesaid,  That  if  any  purchaser  or  tenant  having  procured  his 
land  to  be  again  surveyed  by  any  of  the  lawful  surveyors,  shall 
find  the  same  to  be  deficient  of  the  quantity  it  was  before  laid 
out  for,  and  should  contain,  (allowance  for  difference  of  surveys, 
roads  and  highways  being  first  made,  as  above  expressed,)  all 
such  deficiencies  shall  be  made  good  by  the  Proprietary  and 
Governor,  according  as  he  receives  for  the  overplus  lands  afore* 
said:  and  that  the  people  in  the  said  surveys  may  have  the 
greater  satisfaction-^ 

"  Sectiok  6. — ^Be  it  further  enacted,  by  the  authority 
aforesaid.  That  no  Surveyor  shall  enter  upon  any  person's  land 
to  make  a  re-survey  of  the  same  without  first  giving  notice  to 
the  owner  or  possessor  thereof,  or  leaving  notice  at  his  house  if 
he  dwell  near  the  same ;  and  if  he  do  not  know  him,  and  the 
said  owner  dwell  not  in  the  precinct  or  township,  then  such 
Surveyor  shall  give  notice  thereof  to  the  two  next  neighbours, 
under  the  penalty  of  twenty  pounds  to  be  forfeited  to  such 
owner.  And  in  case  any  Surveyor  hereafter  shall  wilfully  w 
negligently  survey  any  lands  to  the  prejudice  of  the  possessor 
or  owner,  he  shall  make  good  double  damages  to  the  party 
grieved. 

"  Section  6. — And  be  it  further  enacted,  by  the  authority 
aforesaid,  That  the  first  hundred  purchasers  of  land  in  the  Pro- 
vince shall  be  preferred,  and  have  liberty  to  take  up  their  lands 
before  any  afler-purchasers,  so  that  they  make  application  (ot 
the  same  within  four  months  after  publication  hereof. 

"Section  7. — And  be  it  further  enacted,  That  where  any 
lands  have  been  purchased  or  taken  up  in  copartnership,  and 
either  of  the  parties  die  before  division  be  made  thereof,  the 
survivor  shall  claim  his  equal  and  just  share  and  proportion, 
and  the  heirs  and  assigns  of  the  deceased  partner  shall  hold  and 
enjoy  the  the  part  belonging  to  such  deceased,  as  firmly  as  when 
all  the  parties  were  living,  unless  it  shall  appear  there  has  been 
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some  contract  or  agreement  made  to  the  contrary.  And  whereas 
it  may  sometimes  happen,  that  where  some  have  purchased  a 
parcel  of  land  (for  instance,  a  thousand  acres,)  and  the  same 
has  been  surveyed  and  laid  out,  but  upon  a  re-survey  of  such 
tract,  it  is  found  to  contain  twelve  hundred  acres,  of  which  the 
purchaser  having  been  wholly  ignorant,  hath  sold  either  part  of 
it  or  the  whole  to  several  persons,  or  has  given  it  to  several 
children  under  the  notion  of  only  a  thousand  acres,  upon  re- 
survey  of  which  by  the  Proprietary's  order,  the  overplus  may 
happen  to  fall  within  several  small  plantations,  or  to  consist 
entirely  of  one  of  them : — 

^*  Section  8. — Be  it  enacted  by  the  authority  aforesaid,  That 
in  such  cases  the  Proprietary's  overplus  shall  not  be  taken  off 
any  one  particular  of  the  said  several  plantations,  but  off  the 
rough  land  remaining  undisposed  of  in  the  whole  tract,  if  any 
such  be,  and  if  there  be  no  such,  then  to  be  taken  off  every 
particular  plantation  proportionably ;  and  the  charges  of  re-sur- 
veying the  division  lines  ^hall  be  always  borne  by  the  respec- 
tive owners  of  the  several  plantations.  And  where  the  over- 
plus is  taken  in  one  entire  piece  off  the  whole,  it  shall  and  may 
be  lawful  for  the  first  purchaser,  to  cause  the  several  tracts  by 
him  sold  to  any  mesne  purchaser  or  purchasers,  to  be  re-sur- 
veyed by  any  lawful  surveyor,  and  the  overplus  found  in  such 
tracts  or  mesne.purchases  above  what  they  were  sold  or  rented 
for,  shall  go  to  the  person  of  whom  they  were  bought,  in  like 
manner  as  the  overplus  lands  in  general  go  to  the  Proprietaiy 
and  Governor.  And  whereas  our  Proprietary  Governor  did  for- 
merly, in  a  clause  of  our  Charter  of  Privileges,  give  and  grant 
to  all  and  every  one,  of  the  inhabitants  of  this  Province  and 
Territory  full  and  quiet  enjoyment  of  their  respective  lands,  to 
which  they  had  any  lawful  or  equitable  claim,  saving  only  such 
rents  and  services  for  the  same,  as  were  or  customarily  ought 
to  be  reserved  to  the  Proprietary,  his  heirs  and  assigns  ;  which 
clause,  upon  delivering  up  our  said  Charter,  was  reserved,  and 
our  said  Proprietary  and  Governor  was  pleased  to  reserve  to  us, 
We  therefore  desire  that  it  may  be  enacted  ; — 

"Section  9. — And  be  it  enacted  by  the  authority  aforesaid, 
That  the  said  clause  shall  be  in  full  force,  power,  and  virtue, 
as  if  the  surrender  of  the  Charter  as  aforesaid  bad  never  been 
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made.  Provided  ahoays.  That  nothing  in  this  act  shall  be  con- 
strued to  confirm  any  lands  to  the  prejudice  of  the  rights  of 
in£uitS|  married  women,  lunatics,  or  persons  beyond  the  seas, 
any  thing  herein  to  the  contrary  in  anywise  notwithstanding. 
And  for  the  satisfaction  and  encouragement  of  aliens  coming 
into  this  Proyince,  or  Counties  annexed ; 

^^  Section  10. — Be  it  further  enacted  by  the  authority  afore^ 
said,  That  if  any  alien  who  is  or  shall  be  a  purchaser,  or  who 
doth  or  shall  inhabit  in  this  Province  or  Territories  thereof,  shall 
decease  at  any  time  before  he  can  well  be  naturalized,  his  right 
and  interest  therein  shall,  notwithstanding,  descend  to  his  wife 
and  children  or  other  his  relations,  be  he  testate  or  intestate, 
according  to  the  laws  of  this  Province  and  Territories  thereof 
in  such  cases  provided,  in  as  free  and  ample  manner,  to  all 
intents  and  purposes,  as  if  the  said  alien  had  been  naturalized. 
And  whereas  divers  persons  beyond  seas,  are  and  have  been 
owners  of  lands  within  this  Province  and  Territories,  and  such 
persons  have  usually  appointed  attorneys  to  sell  and  dispose  of 
the  same  ;  to  the  end  thereof  that  the  several  persons  that  have 
so  purchased,  their  heirs  and  assigns,  may,  forever  hereafter, 
be  secured  in  their  titles  and  covenants  ;— 

^'Section  11. — Be  it  enacted  by  the  authority  aforesaid. 
That  all  sale  of  lands,  tenements,  and  hereditaments,  made  by 
lawful  attorneys  especially  granted  to  sell  such  lands,  are  and 
shall  be  deemed  and  adjudged  good  and  effectual  in  law,  to 
all  intents,  construction,  and  purposes  whatsoever,  as  if  the  said 
owners  of  such  lands  had  by  their  own  deeds,  bargains,  and 
sales,  actually  and  really  sold,  conveyed  and  executed  the 
same ;  and  all  and  singular  the  lands,  tenements,  and  heredita- 
ments, sold  and  conveyed  as  aforesaid,  shall  be  and  remain  to 
such  purchasers  respectively,  their  heirs  and  assigns  forever,  as 
they  might  or  ought  to  have  done  to  the  owner  or  owners  of 
such  lands  and  premises,  so  employing  his  or  their  attorney  or 
attorneys  as  aforesaid. 

'^  Section  12. — And  be  it  further  enacted  by  the  authority 
aforesaid.  That  all  lands,  tenements,  and  hereditaments  thi^ 
hereafter  shall  be  sold  by  virtue  of  any  letter  of  attorney,  shall 
be  good  and  valid,  respectively  to  the  purchasers,  their  heirs 
and  assigns,  forever,  as  aforesaid ;  provided  the  said  letters  of 
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attorney  be  attested  before  some  Magistrate  or  Public  Notaiy, 
\rhere  the  same  shall  be  made  and  executed,  and  certified  under 
their  respective  hands  and  public  seals,  and  be  proved  within 
this  Province  or  Territories,  viva  vocCy  by  two  -witnesses  at  least." 

Immediately  after  this  time,  William  Peiin  made  the  follow- 
ing Letter  of  Attorney  to  the  persons  therein  named,  and  sailed 
to  England. 

**  William  Penn,true  and  absolute  Proprietary  and  Govemop- 
in-Chief  of  the  Province  of  Pennsylvania  and  Territories  there- 
unto belonging, — To  my  trusty  and  well  beloved  friends,  Ed- 
ward Shippen,  Griffith  Owep,  Thomas  Story  and  James  Logan, 
sendeth  greeting.  Forasmuch  as  the  present  circumstances  and 
public  emergencies  of  the  Government  of  this  Province  and 
Territories  and  other  exigencies,  have  laid  me  under  an  inevi- 
table necessity  to  return  for  some  time  to  England,  and  being 
desirous  to  secure  all  persons  in  their  just  claims,  and  that  all 
matters  of  property  should  be  transacted  and  carried  on  as  well 
in  my  absence  as  when  present :  Know  ye  therefore,  that  re- 
posing special  trust  and  confidence  in  your  fidelity,  justice, 
prudence  and  ability,  I  have  constituted  and  appointed,  and  do 
by  these  presents  constitute  and  appoint  you,  the  said  Edward 
Shippen,  Griffith  Owen,  Thomas  Story  and  James  Logan,  my 
pperty  Deputies,  or  Commissioners  of  Property,  for  the  said 
Province  of  Pennsylvania  and  Territories,  giving  hereby  and 
granting  unto  you,  the  said  Edward  Shippen,  Griffith  Owen, 
Thomas  Story  and  James  Logan,  or  to  any  three  of  you,  full 
power  and  authority  for  me  and  in  my  name  to  grant  by  War- 
rants under  your  hands,  or  the  hands  of  any  three  of  you,  and 
the  Great  Seal  of  the  Province,  all  such  tracts  or  parcels  of 
rough,  unseparated  lands,  town  lots,  tenements  and  heredita- 
ments whatsoever,  within  the  said  Province  and  TerritorieSi 
{according  to  the  regulations  hitherto  made  and  practised  and  by 
me  instituted  in  and  about  the  same,)  as  are  not  yet  surveyed,  taken 
up,  or  appropriated  to  any  particular  uses,  to  such  person  or 
persons  as  by  any  former  grant  or  purchase  have  right  to  any  of 
the  lands,  lots,  tenements  and  hereditaments  aforesaid,  and  to 
every  such  other  person  and  persons  as  shall  be  willing  to  pur- 
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chase  for  competent  sums  of  money  or  otherwise,  or  yalaable 
considerations,  to  take  up  any  of  the  said  lands,  lots  and  pre- 
mises, under  such  quit-rents,  serrices,  acknowledgments  and 
reservations,  to  me,  my  heirs  and  successors,  as  to  you,  the  said 
Edward  Shippen,  Griffith  Owen,  Thomas  Story  and  James 
Logan,  or  any  three  of  you,  shall  seem  just  and  reasonable. 

2.  ^^  And  I  do  hereby  authorize  and  impower  you,  or  any  three 
of  you,  by  your  Warrants  or  orders,  to  cause  to  be  surveyed, 
re-surveyed  and  admeasured,  according  to  a  late  Act  of  AssenMy 
of  this  Government  made  and  past,  for  y*  confirmation  of  pro- 
perty, all  and  every  the  tracts,  parcels  and  lots  of  land  within 
the  said  Province  and  Territories  that  have  been  already  allowed 
or  taken  up,  as  well  by  the  outlines  and  boundaries  by  which 
fliey  were  at  first  laid  out,  as  by  the  lines  of  subdidsion  (or  any 
other  way  whatsoever,  as  you  shall  see  cause.) 

3.  *^  And  further  to  regulate  and  order  all  things  whatsoever, 
relating  to  the  survey,  re-suroey,  admeasuremtnt,  division,  bound" 
ing  or  location  of  lands,  whether  in  lesser  or  greater  tracts,  or 
whole  counties  within  the  said  Province  or  Territories,  and  all 
such  overplus  lands  in  measure,  which  are  or  shall  be  found 
in  any  particular  tract  or  tracts,  above  the  number  of  acres 
sudi  tract  or  tracts  were  at  first  laid  out  for,  (allowance  being 
first  made  for  roads,  &c.,  according  to  such  law  or  laws  by  me 
past  and  made,  as  are  or  shall  be  in  force  for  that  purpose,)  for 
me  and  in  my  name  to  alien,  sell,  bargain  and  dispose  of,  as 
such  law  or  laws  do  or  shall  direct,  for  such  competent  sums  of 
money  or  other  valuable  considerations  as  to  you,  or  any  three 
of  you,  shall  seem  just  and  reasonable. 

4.  '^  Also  for  me  and  in  my  name  to  nominate  and  appoint  from 
time  to  time,  in  every  case,  and  in  all  things  whatsoever  to  act 
about  cutting  of  or  disposing  of  such  overplus  lands,  according 
as  any  law  of  this  Government  in  that  case  made  and  provided 
doth  direct. 

5.  ^^  Also  for  me  and  in  my  name  to  bargain,  sell,  alien,  enfeoff, 
or  demise  all  such  concealed  or  vacant  lands  as  shall  be  found 
interjacent  bedoeen  any  surveyed  tracts,  and  all  meadows, 
marshes,  cripples,  woods,  not  particularly  appropriated,  upon 
such  terms,  quit-rents,  services,  and  reservations,  to  me,  my 
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heirs  and  successors,  as  yoa  shall  see  most  reasonable  and  con- 
yenient.  Also  to  make  satisfaction  cut  of  my  other  lands  and 
estate,  (my  appropriated  land  excepted,)  in  ike  said  Province 
and  TerritorieSf  as  the  law  in  that  case  directs^for  all  such  d^ 
denciefs  in  measure^  as  upon  a  due  re-sarvey  shall  be  found  ia 
any  tract  or  tracts  or  parcels  of  land,  to  the  respective  persons 
thereby  grieyed.  And  for  all  such  lands,  lots,  tenements,  and 
meadows,  marshes,  and  hereditaments,  as  are  already  taken  up 
within  this  Province  and  Territories,  and  duly  seated,  by  yirtoe 
of  grants  or  Warrants  obtained  from  Grovemors  or  lawful  Com- 
missioners under  the  Crown  of  England,  before  the  King^s 
grant  of  this  Province  to  me,  (except  the  same  was  had  by 
fraud  or  deceit,)  and  all  lots  and  lands  duly  taken  up  by  virtue 
of  Warrants  •btained  pursuant  to  purchases  made  and  had  from 
me,  or  in  pursuance  of  any  commission  or  power  granted  to  me 
by  any  other  person,  except  as  before  excepted,  and  all  other 
landSy  lots  and  tenements  whatsoever^  which  the  owners  or  pos- 
sessor^  thereof  have  any  justf  laxofuU  or  equitable  claim  /o,  but 
«re  not  yet  confirmed,  and  all  such  lands,  lots,  tenements,  and 
other  hereditaments,  as  in  pursuance  thereof  shall  be  taken  up 
or  granted,  whether  rough,  unseparated  lands,  overplus  lands, 
or  concealed,  or  otherwise  vacant  lands,  not  hitherto  paiticu- 
larly  appropriated. 

6.  ^'  I  do  by  these  presents  give  and  grant  to  you,  the  said  Ed- 
ward Shippen,  Griffith  Owen,  Thomas  Story,  and  James  Logan, 
or  any  three  of  you,  my  full,  whole  and  absolute  power,  right  and 
authority  for  me  and  in  my  name,  by  patents  or  instruments  under 
your  hands  or  the  hands  of  any  three  of  you,  and  my  great  seal 
of  this  Province,  to  give,  grant,  release,  and  confirm  to  such 
person  or  persons  to  whom  they  are  or  shall  be  laid  out  or 
.granted,  or  by  whom  they  are  respectively  held  as  aforesaid,  or 
to  their  heirs  or  assigns,  and  to  their  respective  heirs  and 
assigns  forever,  all  such  tracts  and  parcels  of  land,  lots,  mea- 
dows, marshes,  and  other  hereditaments,  with  all  and  singnlar 
their  appurtenances,  to  have  and .  to  hold  the  said  lands,  lots, 
meadows,  marshes,  and  other  hereditaments,  with  their  appur- 
tenances, to  such  person  or  persons  as  aforesaid,  their  heirs  and 
assigns  forever,  to  the  proper  use  and  behoof  of  the  said  per- 
sons, their  heirs  and  assigns  forever ;  to  be  holden  of  me,  my 
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heirs  and  successors^  Proprietaries  of  the  said  Province  and 
Territories,  in  free  and  common  soccage,  as  of  some  of  our- 
manors  or  reputed  manors,  in  the  respective  counties  within  the 
said  Province  and  Territories,  wherein,  they  shall  severally  hap* 
pen  to  lie,  under  such  quit*rents,  acknowledgments  and  reser* 
Tations  to  me,  my  heirs  and  successora  as  aforesaid. 

7.  ^^  And  I  do  further  hereby  give  and  grant  to  you,  the  said: 
Edward  Shippen,  Griffith  Owen,  Thomas  Stoiy  and  James  Lo- 
^in,  or  any  three  of  you,  for  me  and  in  my  name,  full  power 
and  authority  to  let,  set,  lease,  and  farm  out,  all  such  parts 
and  parcels  of  my  manor  lands,  or  reputed  manors^  or  of  any 
of  my  lands  in  the  said  Province  and  Territories,  appropriated 
to  my  use,  as  now  or  hereafter  from  time  to  time  you  shall  re- 
ceive instructions  for,  from  me,  under  my  hand,  to  such  person 
and  persons  as  shall  be  willing  to  take  up  and  hold  the  same, 
under  such  rents,  services  and  reservations,  to  me,  my  heira 
and  successors,  and  for  such  term  or  terms  of  years  as  you  shall 
see  most  convenient  for  the  public  benefit  and  utility,  and  foK 
my  interest.  And  further,  if  cause  shall  be  seen  to  aliens  $eH 
tnfecff  and  confirm  any  mch  parts  or  parcels  of  my  manor^  or 
aiher  lands  as  aforesaid^  for  an  inheritance  to  the  respective 
granteeSf  their  heirs  and  assigns  forever^  by  such  instrumenU 
under  your  hands^  or  the  hands  of  any  three  of  you,  and  m^ 
great  seal  as  aforesaid,  which  grants,  patents,  leases  and  instru- 
ments of  confirmation  to  be  by  you,  the  said  Edward  Shippen, 
Griffith  Owen,  Thomas  Story  and  James  Logan,  or  any  three  of 
you,  made  as  aforesaid,  I  do  hereby  fully  and  absolute^  ratify^ 
confirm  and  make  valid,  to  all  intents  and  purposes,  according 
to  the  respective  tenors  of  the  same,  to  be  firm  and  un- 
questionable titles  to  the  rei^ctive  grantees,  their  heirs  andi 
assigns,  and  shall  be  good  and  effectual  in  law,  against  me, 
my  heirs  and  successors  forever,  notwithstanding  any  objection 
that  may  arise  against  the  form  of  such  instruments,  or  any. 
other  objections  against  the  manner  of  granting  and  confirming 
any  such  lands  or  lots  whatsoever.  * 

8«  ^<  Provided  always,  that  you  shall  not  grant  any  such  instmp 
ments  as  aforesaid,  contrary  to  any  instructions  that  you  shall 
or  may,  from  time  to  time,  receive  from  me ;  which  instructions 
shall  be  public  and  upon  record  in  the  Office  of  Property,  to  be 
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by  you  held  at  Philadelphia,  or  in  the  Rolls  Office  of  this  Go- 
Terninent. 

9.  <^  And  I  do  further  by  these  presents  fully  and  absolutely  au- 
thorize and  impoweryou,  the  said  £dward  Shippen,  Grifl^ 
Owen,  Thomas  Story  and  James  Logan,  or  any  three  of  you, 
to  do  and  execute,  or  cause  to  be  done  and  executed,  all  and 
every  such  act  or  acts,  thing  or  things  whatsoever,  in  and  about 
the  granting,  conveying  and  settling,  securing  and  confirming, 
all  and  singular  the  lands,  lots,  tenements,  meadows,  marshes, 
and  other  hereditaments  aforesaid,  and  every  part  and  pared 
thereof,  to  such  persons  as  have,  or  shall  have,  right  to  the 
same ;  and  in  determining  all  manner  of  differences  and  dis- 
putes concerning  the  bounds,  mrvey  or  settiement  of  any  such 
lands  or  lots  as  aforesaid,  that  of  right  do  belong  to  me  to  deter- 
mine, and  all  other  things  whatsoever  to  do  and  execute,  that 
by  any  law  or  laws  of  this  Government  relating  to  my  property, 
I  or  my  heirs  ought  or  could  do,  as  fully  and  amply  to  all  in- 
tents and  purposes,  as  I  or  my  heirs  by  my  or  their  act  or  acts 
can  or  may  do  in  anywise  whatsoever. 

10.  '^  And  for  the  more  effectual  management  of  all  my  affairs  of 
Property  in  the  said  Province  and  territories,  I  do  further  hereby 
give  and  grant  to  you,  the  said  Edward  Shippen,  Griffith  Owen, 
Thomas  Story  and  James  Logan,  full  power  and  authority  by 
your  Commissions  under  your  hands,  or  the  hands  of  any  three 
of  you,  to  constitute  all  officers  immediately  depending  on  my 
property  as  Surveyors,  Rangers,  and  all  others  whatsoever, 
independent  from  the  Government,  in  whom  the  trust  of  executing 
any  matter  or  thing  between  me,  as  the  Proprietary,  and  the 
people,  is  reposed,  with  full  power  also,  together  with  my 
Receiver-General,  if  you  shall  see  cause,  to  call  all  and  every, 
or  any  person  or  persons,  to  account,  within  the  said  Province,  be- 
tween me  and  whom  any  accounts  of  great  moment  do  depend ; 
also  from  time  to  time  to  make  up  accounts  with  my  said  Re- 
ceiver-General as  you  shall  see  occasion,  or  as  you  shall  receive 
ofters  from  me,  hereby  avowing,  justifying  and  maintaining 
wliatsoever  you  shall  do  in  pursuance  or  in  due  execution  of 
this  commission,  which  is  to  continue  in  force  till  my  further 
pleasure  shall  be  known.  Given  under  my  hand  and  great  seal 
of  this  Province,  at  Philadelphia,  the  28th  day  of  8^  in  the 
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13th  year  of  the  reign  of  King  William  the  Third  over  Eng- 
land, &c.|  and  the  2l8t  of  my  Gorernment,  Annoque  Domini| 
1701."  ^ 

This  Commission  of  Property,  with  the  act  which  imme- 
diately precedes  it,  the  first  we  have  in  any  degree  in  detail, 
shows  the  powers  intended  to  be  conferred  on  them,  and  to  be, 
and  which,  in  fact,  were  exercised  by  them.  It  constituted 
them  attorneys  in  fact  for'  the  Proprietary,  with  Tery  ample 
powers  to  dispose  of  lands,  of  every  description,  not  before 
granted ;  to  let  on  lease,  or  sell  hb  manors,  at  prices  and  on 
terms  which  should  \>e  agreed  on;  to  order  re-surveys,  and 
re- survey  overplus;  to  make  compensation  for  deficiencies, 
only,  however,  by  a  granting  of  other  lands,  (except  in  certain 
cases.)  It  constituted  them  what  we  now  call  a  Board  of  Pro* 
perty,  with  all  the  powers  which  our  Board  of  Property  now 
has ;  and  some  which  it  has  not,  viz.,  the  power  of  dividing 
lands  between*  part  owners,  with  the  just  and  equitable  provi- 
sion that  if  any  owner  had  improved  his  part,  that  in  the  parti- 
tion, his  improvements  should  be  in  the  part  allotted  to  him. 

The  10th  section  made  provision  for  aliens  holding  lands, 
and  for  the  heirs  or  devisees  of  such  aliens.  This  being  repeal- 
ed with  the  rest,  was  soon,  and  often,  supplied  by  successive 
laws,  making  provision  of  the  like  kind,  for  such  aliens  as  suc- 
cessively Ibttled  in  the  country. 

This  law,  though  repealed  by  the  King  in  Council,  (together 
with  the  Commission  of  Property  which  continued  in  force  until 
1711,  long  after  the  repeal  of  this  act,)  was  the  beginning  of 
many  regulations,  never  departed  from,  and  the  first  provision 
for  the  heirs  of  resident  aliens  who  had  settled  or  purchased 
lands.  In  it  we  first  find  the  provision  that  between  joint-tenants, 
who  took  up  wild  land,  the  doctrine  of  survivorship  should  not 
have  place,  unless  under  a  special  agreement.  This  has,  in  my 
days,  become  the  law,  by  decision  of  the  Supreme  Court  of  this 
State,  though  without  reference  to  this  law,  but  only  to  the 
usage  which  had  grown  up  under  it.  % 

This  law  directed  and  regulated  the  practice  of  the  Proprie- 
tary, making  compensation  to  purchasers  whose  surveys  actually 
contained  less  than  called  for ;  and  much  more,  for  making 
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compensation  to  those  who  were  prevented,  by  older  tides,  or 
any  other  just  cause,  fronsi  obtaining  the  lands  granted  to  them. 
The  compensation  to  be  made  was  in  land,  not  sold  by  the 
Proprietary ;  or,  rather,  by  a  credit  in  the  books  of  the  Land 
Office,  which  credit  could  be  applied  to  patent  lands  already 
taken  up,  or  to  the  purchase  of  new  warrants.  And  we  sbalt 
find  an  Act  of  Assembly,  under  the  Commonwealth,  directing 
the  same  mode  of  proceeding;  not,  indeed,  on  re-surveys, 
which  in  a  few  years  ceased,  but  in  case  of  lands  lost  by  older 
titles. 

There  are  dicta j  through  our  books,  as  to  the  powers  of  the 
Commissioners  of  Property  to  sell  the  lands  returned  as  Pro- 
prietary Manors.  This  commission  gives  them  such  power,  in 
the  fullest  and  most  explicit  terms ;  and  it  continued,  and  was 
acted  on,  until  the  power  to  sell  manors  was  jiepaxated  from  the 
general  powers,  and  vested  in  Richard  Peters  and  Lynford 
Lardner,  by  a  special  commission  in  1739 ;  and  by  an  author^ 
ity  different  from  Commissioners  of  Property,  even  after  173ft> 
After  this  Commission,  many  ord^s  of  Commissionera  con<« 
tained  a  direction  to  the  Deputy*Surveyor  to  divide  lands.  This 
was  generally  the  case  where  a  re-survey  was  ordered  of  a  tract, 
the  right  to  which  was  vested  in  several  persons ;  but  in  not  a 
few  cases,  an  order  issued  to  the  Deputy-Surveyor  solely  to 
divide  a  tract  between  the  different  owners,  and  to  give  to  each 
the  improvements  made  by  him.  # 

Very  soon  after  the  dates  of  this  law  and  commission,  we 
find  the  effect  of  it. 

1702.  Page  116,  of  Minutes  in  the  Land  Office,  we  find,  as 
fi^Uows : ' 

"  On  a  re*survey  there  were  found  eighty-seven  acres  overplus. 
This  was  granted  to  the  warrantee,  he  paying  seven  shillings. 
and  six  pence  per  acre.  JVota, — There  had  been  a  patent,  but 
he  agreed  to  pay  the  seven  shillings  and  six  pence  for  the  over* 
plus,  and  a  new  patent  was  given." 

(^  the  same  page,  an  allowance  to  another  person  for  a  defi* 
eiency  of  twenty-three  acres  at  the  same  rate. 

Page  117.  A  patent  granted  to  a  man  who  had  married 
dke  widow  of  the  warrantee. 
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And  one  hundred  and  seyenty-five  acres  granted  to  a  man 
stated  to  be  poor,  for  JCIO.  Aboat  this  time  £10  per  hundred 
was  the  usual  price. 

Page  122.  A  man  agreed  to  pay  £16  for  fifty-three  acres 
of  oyerplus. 

Page  124.  A  man  charged  JCT  105.  for  twenty  acres,  but  on 
producing  proof  that  it  was  poor,  barren  land,  the  price  was 
reduced  to  £3. 

Page  129.  A  warrant  granted  at  £40  per  hundred,  pay- 
able in  two  instalments. 

Page  168.  To  Joseph  Wilcox  a  grant  of  a  lot  in  Phila- 
delphia, in  compensation  for  a  deficiency  of  measure  in  land  laid 
oat  for  him  in  Bristol  Township,  Bucks  County. 

Page  206.  To  Abel  Noble,  a  warrant  for  fifty-three  acres 
to  make  up  a  deficiency  found  on  a  re-survey  of  his  warrant  for 
seven  hundred  and  fifty  acres. 

Page  218.  A  warrant  to  Benjamin  Finly  for  one  thousand 
acres,  instead  of  one  thousand  laid  within  the  Welch  Tract, 
which  he  could  not  hold. 

At,  and  before,  and  long  after  this  time,  the  practice  of 
obtaining  Warrants  on  credit  was  so  general,  that  the  blank 
Warrants  were  printed,  "  for  which  he  agrees  to  pay  " 

"  in  three  months,"  &c. ;  and  with  the  clause,  "  to  be  valid  if 
the  terms  are  complied  with,  otherwise  to  be  void  and  of  none 
effect;"  and  bonds  were  given  for  the  purchase-money  in  War- 
rants, and  Patents  also. 

This  was  done  in  pursuance  of  the  following  Order  of  the 
Commissioners  of  Prcq[>erty : — 


30th  of  Tenth  Month,  1701.     Page  45  of  their  minutes. 

*^  That  in  all  Warrants,  for  land  for  which  a  consideration  is 
to  be  paid,  there  shall  be  one  clause  inserted,  mentioning  the 
agreement,  and  another  clause  making  void  both  warrant  and 
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survey,  in  case  the  agreement  is  not  fulfilled ;  and  that  upon 
granting  a  Patent  for  any  such  land  before  the  money  be  paid, 
die  land  .be  mortgaged  to  the  Proprietary  for  security,  and  the 
mortgagors  and  the  patentees  be  obliged  to  improve." 

Page  53.  "  7ih  of  Eleventh  Month,  1701. 

'^  Agreed,  that  the  price  to  those  already  settled  on  the  manor 
of  Rockland,  be  £25,  and  quit-rent,  from  the  time  of  settlement, 
payable  in  instalments  from  the  date  of  the  warrant.  In  future 
the  price  to  be  £30  per  hundred  acres.' 


>» 


About  this  time  an  Order  issued  to  each  Deputy-Surveyor, 
not  to  return  any  survey  before  he  had  taken  a  bond  for  the 
price  of  the  warrant. 

To  show  the  great  variety  of  forms  and  terms  on  which  War- 
rants were  granted,  I  here  insert  a  number  of  extracts  from 
Warrants,  from  1683  up  to  1720. 


ti 


Morris  Morgan, 
100  acres, 
18th  11  mo.  1683. 


^^Colum  Macquair, 

200  acres. 
10th  4  mo.  1717. 


"  William  Morgan, 
200  acres, 
20th  10  mo.  1684. 


At  the  request  of  Morris  Morgan,  y*  I 
would  grant  him  to  take  up  one  hundred 
acres  of  land  at  renL  To  be  surveyed 
in  the  county  of  Chester." 

At  the  request  of  Colum  Macquair, 
late  of  the  Province  of  West  New 
Jersey,  that  we  would  grant  him  to 
take  up  amongst  the  new  Surveys  in 
Chester  County,  the  quantity  of  200 
acres.  For  which  he  is  to  pay  to 
Proprietary  use  £20,  money  of  Penn- 
sylvania, for  the  whole,  and  quit-rent  of 
1  shilling  sterling,  for  each  100  acres. 
To  fulfil  the  agreement  within  three 
months  from  date." 

In  the  county  of  Chester,  in  the 
late  purchase."    No  price. 
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**  JVbl0. — 17th  10  mo.  '84,  then  received  this  and  ordered  C. 
A.  to  lay  it  out  after  former  Warrants,  and  not  in  the  Barbadoes 
Square.'* 


"  George  Maris,  Jr. 
14th  2mo.  1702. 


At  the  request  of  Greorge  Maris  jr., 
that  we  would  grant  him  a  re-^surrey  on 
a  certain  parcel  of  land  situate  in  Spring- 
field township,  Chester  County,  being 
the  remainder  of  500  acres  laid  out  to 
George  Simcock,  original  purchaser  of 
the  said  quantity.  Required  to  survey 
this  parcel  according  to  the  present 
bounds,  and  also  survey  the  whole  tract 
according  to  the  true  outlines  and  angi- 
nal boundaries.  And  to  survey  and  tiy 
each  division  within  the  same,  according 
as  the  present  possessors  shall  apply  to 
thee.  To  make  either  distinct  or  a 
general  return  as  thou  shalt  see  cause, 
into  the  Surveyor-General's  Office." 


^'  John  Cadwallader.  Upon  an  agreement  now  made  with 

22d  9  mo.  1715.  John  Cadwallader,   of  the   County  of 

Chester,  for  200  acres  of  land,  situate 
near  the  land  late  laid  out  to  Jeremiah  Jermain,  in  the  said 
county,  for  which  the  said  John  is  to  pay  to  the  Proprietor's 
use  five-and-twenty  pounds,  and  the  usual  yearly  quit-rent  of 
two  shillings  sterling  for  the  same. 

"  To  be  surveyed  upon  condition  that  it  has  not  been  already 
surveyed  or  appropriated,  nor  is  seated  by  the  Indians,  and  that 
the  said  Cadwallader  pay  down  at  the  survey  twelve  pounds 
ten  shillings,  and  the  like  sum  within  three  months  after  the 
date  hereof,  then  this  shall  be  valid,  otherwise  void." 


1717.        ^^  At  the  request  of  Moses  Comb,  by  his  brother-in- 
law  Peter  Bazilion,  that  we  would  grant  him  to  take  up 
amongst  the  new  surveys  near  Conestoga,  in  the  county  of 
Chester,  the  quandty  of  two  hundred  acres  of  land,  for  which 
18 
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lie  agrees  to  pay  to  the  Prc^rietary's  use  twenty  pounds^  money 
of  Pennsylvania,  for  the  whole,  and  the  yearly  quit-rent  of  one 
shilling  sterling  for  each  hundred  acres. 

*^  Conditioned  to  the  fulfilment  of  Agreement  within  three 
months  after  date  hereof." 

Note  by  James  Steel. — ^^  300  acres  are  to  be  Ittd  out  to 
Morris  Comb  by  virtue  of  the  above  Warrant.'* 

Note  by  the  same. — *^  Peter  Bazillon  and  John  Warder,  exe- 
cutors of  the  last  Will  and  Testament  of  Moses  Comb,  having 
engaged  for  the  payment  of  450  acres,  surveyed  in  pursuance 
of  the  above  Warrant.  The  said  amount  to  be  returned  for  the 
used  mentioned  in  the  Will. 

«  25  8«-%  1720." 


''  Daniel  Macflarsen,        Agrees  to  pay  twenty  pounds  for  the 

125  acres.  whole ;  yearly  quit-rent  one  shilling  ster- 

1.0  Dec.  1718.         ling  for  the  100  acres,  and  in  proportion 

for  the  25  acres.** 


**  General  Warrant   to 
Henry  Hollingswortfa 
of  Chester  County. 

12th  2  mo.  1703. 


For  the  better  regulating  of 
erroneous  surveys,  and  discovery  of 
overplus  in  measure  in  old  surv^  in 
the  township  of  Middleton,  Chester 
County." 


*^  Moses  Musgrove. 

300  acres* 
824  6  mo.  1713. 


Ten  pounds  per  hundred  acres ;  part 
thereof  in  hand,  and  the  rest  in  nine 
months  with  a  half  a-year's  interest  for 
the  same.** 


"  Benj.  Moulder. 
100  acres. 
29th  5  mo.  1720. 


In  or  near  Rockland  Manor,  to  pay 
to  the  Proprietary's  Trustees,  thirty 
pounds,  one  half  in  hand  and  the  other 
in  six  months  after  date.  Quit-rent  of 
one  bushel  of  good  winter  wheat  for  tke 
same  yearly.** 
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1701. — Warrant  Book,  page  59. 

**  Warrant  to  Patrick  Kelly,  to  surrey  a  tract  of  one  hundred 
acres,  part  in  Chester  and  part  in  New-Castle,  to  include  all  his 
improvements,  for  which  he  agrees  to  pay  £25  at  two  pay* 
ments  within  eighteen  months,  and  to  take  a  patent  within  three 
months,  after  the  return  of  the  surrey,  or  the  warrant  and  grant 
to  be  void.*' 

^'  James  M'Vea^  Requests  that  we  would  grant  him 

100  acres.  ^        one  hundred  acres  of  land  in  that  part 

7th  12th  mo.  1714-5.     of  the  County  of  Bucks,   called  the 

Great  Swamp,  convenient  for  building 
a  mill  thereon,  he  agrees  to  pay  £15  pounds  next  fall  and  inte- 
rest after  six  months  after  date  hereof*  One  English  shilling 
quit-reot" 

"  Morrb  Morris.        Requests  us  to  grant  him  to  take  up  one 

thousand  acres  at  or  near  the  tract  called  Great 
Swamp,  in  Bucks  County,  or  a  less  quantity  as  he  shall  think 
fit.  For  which  he  agrees  to  pay  to  the  use  of  the  Trustees  of 
the  Province  £12  10^.,  money  thereof,  and  the  yearly  quit-rent 
of  one  shilling  sterling  for  each  hundred  acres.'' 

'^  John  Moore.  Requests  that  we  would  grant  him  to 

200  acres.  take  up  two  hundred  acres  of  land  in 

5th  1st  mo.  171 5-6.        the  Great  Swamp,  Bucks  County,  for 

which  he  agrees  to  pay  £26  13#.  4if« 
for  the  whole,  and  the  usual  yearly  quit-rent  of  one  shilling 
sterling  for  each  hundred  acres.  Agreement  to  be  fulfilled  upon 
the  location. 

^*  Thomas  Mayberiy.        Requests  us  to  grant  him  to  fake  up  a 

10  acres.  small  quantity  out  of  the  Vacant  land  in 

17th  5th  mo.  1716.      the  Townstead  of  Newton,  in  the  county 

of  Bucks,  for  a  settlement  to  carry  on  his 
trade,  for  which  he  agrees  to  pay  to  Proprietary's  use  in  three 
nHonths  after  the  date  hereof,  after  the  rate  of  eight  shillings  per 
acre." 

Endorsed. — "  Authorized  to  survey  ten  acres  or  more,  not 
exceeding  twenty  acres  at  utmost,  in  such  manner  as  the  settle- 
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ment  of  the  said  Townstead  may,  as  little  as  possible,  be  incom- 
modated  or  obstructed,  according  to  which  thou  art  to  regulate 
as  well  the  quantity  as  situation  and  figure  of  the  said  land,  and 
make  returns  thereof." 

"  Joseph  Cloud.  At  the  request  of  Joseph  Cloud,  of  Con- 

16th  3d  mo.  1717.     cord  in  the  county  of  Chester,  that  we 

would  grant  him  to  take  up  five  hundred 
acres  of  land  near  Pequer  Creek,  in  the  saidA)unty,  for  which 
he  agrees  to  pay  to  the  Proprietary's  use  fifty  pounds,  money  of 
Pennsylvania,  for  the  whole,  and  the  yearly  quit-rent  of  one 
shilling  sterling  for  every  hundred  acres  thereof; 

^'  To  be  located  according  to  the  method  of  townships,  &c., 
where  not  already  appropriated  or  seated  by  the  Indians.'' 

Indorsement : — ^^  I3th  August,  1743.  Vacated,  &c.,  for 
Archibald  and  Edward  Douglass  and  the  children  of  Andrew 
Douglass." 

"  Peter  Collins.  At  the  request  of  Peter  Collins,  of  the 

1st  1st  mo.  1713-4.     county  of  Chester,  (by  Ezekiel  Harland,) 

that  we  would  grant  him  to  take  up  two 
hundred  acres  of  vacant  land  in  the  Forks  of  Brandywine,  in 
the  said  county,  for  which  he  has  agreed  to  pay  to  the  Proprie- 
tary's use,  on  the  29th  day  of  September  next,  twenty  pounds, 
and  the  usual  yearly  quit-rent  of  one  English  shilling  for  each 
hundred  acres. 

"  To  be  surveyed  according  to  the  method  of  townships  ap- 
pointed and  adjoining  to  the  surveys  in  the  said  forks," 

I  have  stated,  that  from  the  opening  of  the  office  until  after 
the  year  1720,  the  Warrants  and  Returns  of  Survey  in  each 
county  are  found  not  distributed  according  to  the  letters  of  the 
alphabet,  or  date,  but  in  bundles  designated  by  the  letter  of  the 
alphabet,  which  begins  the  name  of  the  purchaser,  and  that 
these  ranges  are  labelled  '^  Old  Rights."  A  few  years  ago,  the 
Surveyor-General  selected  those  which  had  been  patented,  and 
arranged  them  as  other  papers  of  the  office  were.  I  recurred  to 
one  of  the  counties,  and  to  show  that  my  statement,  as  to  want 
of  any  stipulated  price,  and,  in  most  cases,  want  of  any  desig- 
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nation  of  the  property  applied  for,  was  general,  if  not  universal, 
and  also  to  show  that  the  clause,  ^^  if  not  paid  for/'  in  the  spe- 
cified  time,  ^'  or  settled,"  according  to  the  agreement  in  the 
warrant,  ^^  to  be  void  and  of  no  effect,"  was  also  general,  if  not 
universal,  I  here  insert  a  few  copies  of  those  warrants,  taken 
from  those  bundles,  in  many  of  which  neither  price  nor  location, 
nor  designation  of  places,  are  mentioned.  The  last,  Evan  Wil« 
liams's,  goes  to  show  that  the  practice  of  agreeing  on  price, 
and  designating  the  property  to  be  granted,  had  then  begun. 
All  these  warrants,  as  I  have  said  above,  have  been  surveyed, 
returned  and  patented. 


"  By  the  Proprietary  and  Governor. 

"  Whereas  Thomas  Clifnon,  Joyner,  hath  desired  liberty  of 
me  to  take  up  one  hundred  acres,  according  to  my  printed  Pro- 
posal, These  are  to  will  and  require  thee  forthwith  to  take  care 
that  so  much  land  be  admeasured  to  him,  according  to  the 
method  and  forms  of  Township,  which  I  have  appointed,  in 
such  cases,  and  make  return  hereof  into  my  Secretaries'  Office  ; 
and  for  so  doing,  this  shall  be  thy  sufficient  warrant.  Given, 
tc,  at  Chester,  this  25th  of  the  Tenth  month,  1682. 

Wm.  PiafN." 
"  To  Thomas  Holmes,  Surveyor-General 

of  Pennsylvania. 
"  Desired  in  Chester. 

•     «  Not  called  for  till  now,  23d  Fourth  month.     Ordered  C.  A. 
to  lay  it  out  in  the  County  of  Chester." 


"  William  Penn,  Proprietary  and  Governor  of  the  Province  of 
Pennsylvania,  and  the  Territories  thereunto  belonging. 

"Whereas  divers  considerable  persons  among  the  Welsh 
Friends  have  requested  me,  that  all  the  land  purchased  of  me 
by  those  of  North  and  South  Wales,  together  with  the  adjacent 
counties,  to  wit:  Herefordshire,  Shropshire  and  Cheshire,  above 
forty  thousand  acres,  may  be  laid  out  contiguously,  as  one  Ba- 
rony, adjoining ;  alleging  the  said  number  already  come,  and 
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suddenly  to  come,  are  such  as  will  be  capable  of  planting  the 
same,  much  within  the  prc^ortion  allowed  by  the  custom  of  the 
countiy ;  and  some  lands  lie  in  large  and  useless  vacancies ; 
and  because  I  am  inclined  and  determined  to  agree  and  favour 
yee  with  any  reasonable  conveniency  and  ,  I  do  hereby 

charge  thee,  and  strictly  require  thee,  to  lay  out  the  said  tract 
of  land,  in  as  uniform  a  manner  as  conveniently  may  be,  upon 
the  West  side  of  Schuylkill  River,  running  three  miles  upon 
the  same,  and  two  miles  backward,  and  then  extend  by  parallel 
lines  with  the  river  six  miles,  and  to  run  Westwardly  as  &r  as 
said  quantity  of  land :  be  completely  surveyed  unto  yee. 

<<  Given  at  Pennsylvania,  the  14th  day  of  the  Fifth  Month, 
1684. 

"William  Penn. 
"  For  Thomas  Holmes, 

"  Surveyor-General." 

"2nd  mo.  ordered  David  Carrol  to  execute  this  Warrant." 

The  number  of  Friends  expected  did  not  arrive  soon,  and 
though  the  forty  thousand  acres  were  laid  off  and  kept  for  the 
expected  Welshmen,  yet,  at  length,  what  had  not  been  settled 
by  men  from  Wales,  was  sold  to  any  applicant,  as  other  lands 
in  the  Province  were. 


"By  the  Commissioners  impowered  to  grant  Lots  and  Lands  in 
the  Province  of  Pennsylvania  and  the  Territory  thereunto 
belonging. 

"At  the  request  of  George  Shower,  purchaser  of  four  thou- 
sand acres,  y^  we  would  grant  him  to  take  up  one  thousand 
acres  of  land,  in  part  thereof  in  County  of  Philadelphia,  these 
are  to  will  and  request  thee  in  the  Proprietary's  name,  to  sur- 
vey, or  cause  to  be  surveyed,  unto  him  the  said  number  of 
acres,  in  the  aforementioned  county,  where  not  already  taken 
up,  according  to  the  method  of  townships  appointed  by  the 
Governor,   he    seating  and   improving  the  same  within  six 
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months  after  the  date  of  sunrejr,  and  make  return  thereof  into 

the  Secretary's  Office. 

'<  Giyen  at  Philadelphia,  the  30th  of  Seventh  Month,  1684. 

^^  James  Claypoole, 
^^robe&t  tuuier. 

"For  Thomas  Holmes,  Surveyor-General, 

"  2nd  Eighth  Month,  T.  ff.  to  lay  it  out." 


**  By  the  Commissioners  to  grant  Lots  and  Lands  in  the  Pro- 
vince of  Pennsylvania,  and  the  Territories  th^eunto  belong- 
ing. 

**  By  the  request  of  William  Smith,  mariner,  purchaser  of 
one  thousand  acres,  if  we  would  grant  him  to  take  up  the  re- 
mainder thereof,  being  two  hundred  acres,  in  the  county  of 

these  are  in  the  Proprietary's  name  to  will  and 
require  thee  forthwith  to  survey,  or  cause  to  be  surveyed,  unto 
him,  the  said  number  of  acres  in  aforementioned  county,  which 
is  not  already  taken  up ;  he  seating  and  improving  the  land 
within  six  months  from  the  date  of  survey:  and  make  return 
thereof  into  the  Secretary's  Office. 
'^  Given,  &c.,  at  Philadelphia,  the  5th  of  9r. 

*^  Thomas  Lloyd, 
^' James  Claypoole* 
"  To  Thomas  Holmes,  Surveyor-General. 

'<  Ordered  C.  A.  to  lay  it  out  the  24th  of  9^." 


*'  Whereas,  there  is  a  tract  of  land,  quantity  about  two  hundred 
and  five  acres,  adjoining  to  the  South  end  of  the  town  of 
Philadelphia,  at  or  near  Broad  street,  the  which  tract  we 
have  sold  unto  Edward  Shippen,  of  Boston. 
'^  These  are,  therefore,  in  the  Proprietary's  name,  to  will  and 
require  thee  forthwith  to  survey  and  lay  out  unto  him  the  said 
tract  of  land,  and  make  return  thereof  to  the  Secretaiy*s  Office. 
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Dated  at  Philadelphia,  the  twentieth  day  of  the  Fourth  Month, 
1690. 

*^J0HN    GoODflONN, 

^^  Samuel  Cabpenter. 
^*  To  Captain  Thomas  Holmes,  Surveyor-General." 


''  Charles  Pickering  having  purchased  of  John  Southren  two 
hundred  acres  of  land,  including  the  Liberty  land,  and  the 
said  Pickering  requesting  to  have  the  same  laid  out  accord- 
ing to  his  deed  from  the  said  Southren — 
^^  These  are,  therefore,  in  the  Proprietary's  name,  to  will  and 
require  thee  forthwith  to  survey  unto  hira  the  said  number  of 
acres  in  the  county  of  Chester,  and  Liberty  Land  excepted — 
if  the  said  Southren  has  so  much  due  to  him — the  said  Picker- 
ing seating  and  improving  the  same  within  six  months  after  the 
date  of  survey;   and  make  return  thereof  to  the  Secretary's 
Office.     Dated  at  Philadelphia,  the  21st  of  Ninth  Month,  169L 

**  With  four  acres  of  Liberty  land  in  the  right  of  Edward  .  • 
Carter. 

"William  Markham, 
"  RoB£RT  Turner. 
"  To  Captain  Thomas  Holmes,  Surveyor-General." 


a 


Whereas  there  was  laid  out  upon  rent  unto  Nathaniel  Watson, 
one  hundred  acres  of  land,  joining  upon  John  Hartz's  land, 
in  the  County  of  Philadelphia,  and  he  requesting  to  purchase 
the  same,  and  to  have  a  Warrant  for  the  return  thereof: 
"These  are,  in  the  Proprietary's  name,  to  require  thee  to 
survey  and  return  into  the  Secretary's  Office  the  said  one  hun- 
dred acres  of  land.   Dated  at  Philadelphia  the  1st  day  of  April, 
1693. 

**  Wm.  Markham, 
^*  rorert  turver. 
"  To  Thomas  Holmes, 

"  Surveyor-General,  or  his  lawful  Deputy." 
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<<  By  the  Proprietor's  Commissioners. 


€( 


At  the  request  of  William  Salaway  to  take  up  sixteen  acres 
of  land,  betwixt  the  Society  Liberty  Land,  Frankford  Creek  and 
Griffith  Jones's  land. 

^^  These  are,  therefore,  to  vill  and  request  thee  in  the  Pro- 
prietor's name,  to  lay  out,  or  cause  to  be  laid  out,  the  said  six- 
teen  acres,  unto  the  said  William  Salaway,  and  make  return 
thereof  into  the  Secretaiy's  Office.  And  this  shall  be  thy  War- 
rant, dated  the  day  of  12th  Month,  1693-4. 

Wm.  Makkbam, 


Robert  Turnek, 
John  Goodsohn. 


"  To  Capt  Tho.  Holmes, 

Surveyor-General. 


jj 


'^  By  the  Proprietor's  Commissioners. 

'^  At  the  request  of  William  Wardner  to  take  up  a  piece  of 
swamp,  lying  on  the  west  side  of  Schuylkill,  between  John 
Wardner  and  William  Woods : 

^'  These  are,  therefore,  in  the  Proprietor's  name,  to  will  and 
require  thee  to  lay  out,  or  cause  to  be  laid  out,  unto  the  said 
William  Wardner,  the  said  piece  of  Swamp,  and  make  return 
thereof  into  the  Secretary's  Office ;  and  this  shall  be  thy  War- 
rant.    Dated  the  10th  day  of  the  Twelfth  Month,  1693-4. 

Wm.  Markham. 
Robert  Turner, 
John  Goodbonit. 
<<  To  Capt  Thomas  Holmes, 

Surveyor- Greneral, " 
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"  Pennsylvania.    William  Penn,  Proprietary  and  Grovemor  of 
the  Province  of  Pennsylvania  and  Counties  annexed. 

"  At  the  request  of  Peter  Worral,  that  I  would  grant  him  to 
take  up  fourliundred  acres  of  land,  in  right  of  John  Alsop,  old 
purchaser.  These  are  to  require  thee  forthwith  to  survey,  or 
to  cause  to  be  surveyed,  unto  him,  the  said  number  of  acres  of 
land,  in  this  Province,  not  yet  taken  up,  according  to  the 
method  of  Townships  by  me  appointed,  and  make  return 
thereof  to  my  Secretary's  Office.  Given,  &c.,  at  Philadelphia, 
the  5th  day  of  the  4th  Month,  1700. 

Wm.  Penk. 
"  To  Edward  Penihngton, 

Surveyor-General  of  the  Province  and  Territories  of 
Pennsylvania." 


"Pennsylvania*  William  Penn,  Absolute  Proprietary  and 
Grovemor-in-Chief  of  the  Province  of  Pennsylvania  and 
Counties  annexed. 

"  At  the  request  of  Thomas  Withers,  That  I  would  grant  him 
to  take  up  one  hundred  acres  of  land,  part  thereof  in  right  of 
an  old  purchase  made  by  his  father,  William  Withers,  said  to 
be  not  yet  fully  laid  out  to  him  ;  the  other  part  to  be  now  pur* 
chased.  These  are  to  require  thee  forthwith  to  survey,  or 
cause  to  be  surveyed,  unto  him  the  said  number  of  one  hundred 
acres,  in  this  Province,  that  has  not  yet  been  surveyed,  taken 
up,  nor  concealed,  to  be  laid  out  according  to  the  method  of 
Townships,  by  me  appointed ;  and  make  return  thereof  into 
my  Secretary's  Office.  Given,  &c.,  at  Philadelphia,  the  28th 
day  of  the  10th  Month,  1700. 

Wm.  Penn. 
"  To  Edwabd  Pennington, 

Surveyor-Greneral  of  the  Province  of  Pennsylvania 
and  Territories." 
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*^  Lett  the  Warrant  that  I  hare  already  granted  of  the  laying 
out  of  land  for  William  Pariett,  be  executed  upon  the  land  he 
is  seated  on,  near  Rights-Towne,  in  the  County  of  Bucks ;  for 
thy  so  doing  this  shall  be  thy  sufficient  Warrant.  Given,  &c., 
at  Pennsburg,  this  17tfa  day  of  the  8th  Month,  1701. 

Wm.  Psmr. 
<<  To  Edwabd  Pekningtoit, 

Surveyor-General,  These.** 


**  Pennsylvania,  ss. 

By  the  Commissioners  of  Property. 


C( 


"  Upon  an  agreement  made  with  Even  William,  of  this  Pro- 
yince,  for  a  tract  of  land  situate  near  Perqueominck,  in  the 
County  of  Philadelphia,  formerly  laid  out  to  Adam  Birch,  but 
since  deserted,  reputed  to  contain  five  hundred  acres,  for  which 
the  said  Even  is  to  pay  the  Proprietor,  within  twelve  months 
after  the  date  hereof,  after  the  rate  of  five-and-twenty  pounds 
of  such  money,  as  debts  contracted  before  the  first  day  of  May 
next  shall  generally  be  discharged  in,  in  this  Province,  for  every 
hundred  acres  of  the  said  land,  together  with  interest  for  the 
same,  to  commence  within  three  months  after  the  date  hereof. 
These  are  to  authorize  and  require  thee  forthwith  to  survey,  or 
cause  to  be  surveyed,  to  the  said  Even  William  the  said  tract 
of  land,  according  to  the  former  bounds  thereof,  and  make 
return  into  the  Secretary's  Office :  which  survey  to  be  by  thee 
made,  in  case  the  said  Even  shall  comply  with  the  agreement 
aforesaid,  to  be  valid  and  good,  otherwise  it  shall  be  void  and 
of  no  effect,  as  if  the  same  had  never  been  made,  nor  this 
Warrant  ever  granted.  Given,  &c.,  at  Philadelphia,  the  15th 
day  of  Fifth  Month  (March,)  a.  d.  1708-9. 

Edward  Shippen, 
Griffith  Owen, 

James  Logan. 
«  To  Jacob  Taylor, 

Surveyor-General.  ** 
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"  1709.  Thomas  Chandler^  for  a  tract  of  land,  on  Brandy- 

vrine  Creek,  of  174  acres,  formerly  laid  out  for  Isaac 
Httlme,  and  thrown  up  and  deserted  by  him,  for  which  he 
agrees  to  pay  the  Proprietary  for  the  first  50  acres,  £12  10^.  within 
three  months,  and  half  bushel  wheat  yearly  forever;  and  for  the 
remaining  three  bushels  wheat  forever ;  to  be  laid  out  by  the 
ancient  bounds  by  which  it  was  first  laid  out;  in  case  said 
Thomas  shall  comply  with  this  agreement,  it  shall  be  valid, 
othjerwise  void,  as  if  the  same  had  never  been  made,  or  this 
Warrant  never  been  granted. 


"  Pennaylvania,  ss. 

"  By  the  Commissioners  of  Property. 

^<  At  the  request  of  Richard  Webb,  That  we  would  grant  him 
to  take  up  two  hundred  and  fifty  acres  of  land,  originally  pur- 
chased by  Thomas  Hayward,  of  Charleiott,  in  the  County  of 
Wilts,  Seargemaker,  by  deeds  dated  the  23d  and  24th  days  of 
September,  1681,  and  assigned  by  the  said  Thomas  to  the  said 
Richard  and  Elizabeth  his  wife,  by  an  indorsement  dated  the 
11th  of  January,  1710.  These  are  to  authorise  and  require 
ihee  to  survey,  or  cause  to  be  surveyed,  to  the  said  Richard 
Webb,  according  to  the  method  of  Townships  appointed,  the 
said  quantity  of  two  hundred  and  fifty  acres  of  land,  in  the  Pro- 
vince, that  has  not  been  already  surveyed,  nor  is  seated  by  the 
Indians,  as  also  to  lay  out  to  the  said  Richard  a  lot  in  the  City 
of  Philadelphia,  proportionable  to  the  said  purchase,  where  it 
first  fell  by  allotment,  if  vacant  there,  or  as  near  to  the  same, 
(if  not  vacant)  as  it  may  be  had,  and  make  return  of  both 
surveys  into  the  Secretary's  Office.  Given,  &c.,  at  Philadel- 
phia, the  20th  of  the  4th  Month,  1712. 

Sabcu£l  Carpenter, 
Richard  Hill, 

Isaac  Norris. 
«  To  Jacob  Taylor, 

S  urvey  or-General.  ^ ' 
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Neither  the  Proprietaij,  when  here,  nor  his  Conunisaoners, 
seem  to  haye  known^  or  much  regarded,  the  rights  of  married 
women.  This  is  one  of  many  instances  in  which  a  warrant  was 
ordered  to  the  husband  alone,  without  any  reference  to  the 
wife ;  thou^  it  is  stated  that  the  same  had  been  conveyed  or 
deyised  to  the  husband  and  wife.  There  are  many  cases,  in  which 
in  the  application  it  is  stated  that  a  right  descended  to  a  feme 
sole,  who  had  married  the  person  applying  for  the  Warrant ; 
and  such  Warrant  was  granted  to  him^  without  any  reference  to 
her  in  the  body  of  it 


^^  Pennsylyania,  ss. 

^' By  the  Commissioners  of  Property. 

"  At  the  request  of  John  Moore,  of  Shakamaxen,  that  we 
would  grant  him  to  take  up  two  hundred  acres  of  land  in  the 
place  called  the  Great  Swamp,  in  Bucks  county,  for  which  he 
agrees  to  pay  to  the  Proprietor's  use  six  and  twenty  pounds 
thirteen  shillings  and  four  pence,  for  the  whole,  and  the  usual 
yearly  quit-rent  of  one  shilling  sterling,  for  each  hundred  acres. 
These  are  to  authorize  and  require  thee  to  survey,  or  cause  to 
be  surveyed,  unto  the  said  John  Moore,  in  the  place  aforesaid, 
according  to  the  method  of  townships  appointed,  the  said  quan- 
tity of  two  hundred  acres  of  land,  that  has  not  been  already 
surreyed,  nor  appropriated,  nor  is  seated  by  the  Indians,  and 
make  a  return  thereof  into  the  Secretary's  Office ;  which  surrey, 
in  case  the  said  John  Moore  fulfils  the  above  agreement,  upon 
location,  shall  be  valid ;  otherwise  the  same  is  to  be  void,  as 
if  it  had  never  been  made,  nor  this  warrant  ever  granted. 
Given,  &c.,  at  Philadelphia,  the  5th  day  1st  Month,  a.  d. 
1715-16. 

RicHAMD  Hill,  * 
Isaac  Nobbts, 
Jam£8  Looah, 

''To  Jacob  Taylob, 

Surveyor-General." 
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^^  Penn^lyania,  88. 

"  By  the  Commissioners  of  Property. 

*'  At  the  request  of  William  Middleton,  that  we  would  grant 
him  to  take  up  near  Pecque  creek,  in  the  County  of  Chester, 
one  hundred  acres  of  land,  for  which  he  agrees  to  pay  to  the 
Proprietary's  use  ten  pounds,  money  of  PennsyWania,  and  the 
yearly  quit-rents  of  one  shilling  sterling  for  the  same,  These 
are  to  authorize  and  require  thee  to  survey,  or  cause  to  be  sur- 
veyed, unto  the  said  William  Middleton  in  or  near  the  place 
aforesaid,  the  said  quantity  of  one  hundred  acres  of  land,  that 
has  not  been  already  surveyed  nor  appropriated,  nor  is  seated 
by  the  Indians,  and  make  return  thereof  into  the  Secretary's 
Office ;  which  survey,  in  case  the  said  William  fulfil  the  above 
agreement,  within  three  months  after  the  date  hereof,  shall  be 
valid,  otherwise  the  same  is  to  be  void,  as  if  it  had  never  been 
made,  nor  this  Warrant  ever  granted.  Given,  &c.,  at  Philadel- 
phia, the  30th  day  of  the  Fourth  Mrath,  a.  d.  1718. 

Richard  Hill, 


Isaac  Noreis, 
Jam£8  Logan. 


^'  To  Jacob  Tayloe,  Surveyor-General. 


>» 


*^  Pennsylvania,  ss. 

"  By  the  Commissioners  of  Property. 

**  Upon  an  agreement  now  made  with  John  Buckley,  Joseph 
Grub  and  Benjamin  Moulder,  for  the  parcel  of  land  situate  in 
Rockland  Manor,  between  Naaman's  Creek  and  the  old  planta- 
tion, called  Stockdale's,  and  between  the  King's  Road  and 
Delaware  River,  supposed  to  contain  about  three  hundred  and 
fifty  acres,  for  which  they  agree  to  pay  to  the  use  of  the  Pro- 
prietary Trustees  after  the  rate  of  forty  pounds,  money  of  Penn- 
sylvania, for  every  hundred  acres,  and  the  yearly  quit-rents  of  one 
shilling  sterling,  in  like  manner.  These  are  to  authorize  and  re- 
quire thee  to  survey,  or  cause  to  be  surveyed,  unto  the  said 
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John  Buckley,  Joseph  Grub  and  Benjamin  Monlder,  the  said 
tract  or  parcel  of  land,  according  to  the  above  description^  and 
to  divide  the  same  into  such  shares  or  parts  as  they  shall  agree 
unto,  and  make  exact  returns  of  the  whole  with  the  respective 
divisions  unto  the  Secretary's  Office,  in  order  for  a  further  con- 
firmation; which  survey,  in  case  the  said  John,  Joseph  and 
Benjamin  fulfil  the  above  agreement,  at  return  of  the  said  sur- 
vey, shall  be  valid ;  otherwise  the  same  is  to  be  void,  as  if  it 
had  never  been  made  nor  this  warrant  ever  granted.  Given, 
&,c.,  at  Philadelphia,  the  28th  of  the  5th  month,  a.  d.  1720. 

Richard  Hill, 
Isaac  Nobris, 
James  Logan* 
"  To  Jacob  Taylor,  Surveyor-General." 

This  was  on  previous  agreement,  and  not  an  original  grant. 


''  Pennsylvania,  ss. 

'^  By  the  Commissioners  of  Property. 

'^  Upon  an  agreement  made  some  time  ago,  with  Benjamin 
Moulder,  of  Rockland  Manor,  for  one  hundred  acres  of  land, 
in  or  near  the  said  Manor,  where  one  John  Garret  formerly  set- 
tled without  license,  for  which  the  said  Benjamin  is  to  pay  to 
the  use  of  the  Proprietary  Trustees  thirty  pounds,  money  of  the 
said  Province,  one  moiety  thereof  in  hand,  and  the  other  within 
six  months  after  the  date  hereof,  and  also  the  yearly  quit-rents 
of  one  bushel  of  good  winter  wheat,  for  the  same.  These  are 
to  authorize  and  require  thee  to  survey,  or  cause  to  be  surveyed, 
unto  the  said  Benjamin  Moulder,  the  said  one  hundred  acres  of 
land,  including  within  the  same  the  settlement  made  by  the  said 
John  Garret,  and  make  return  thereof  into  the  Secretaiy's  Office ; 
which  survey,  in  case  the  said  Benjamin  fulfil  the  above  agree- 
ment, shall  be  valid,  otherwise  the  same  to  be  void,  as  if  it  had 
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nerer  been  made  nor  this  Wamnt  ever  granted.    Giyen,  &c.y 
at  Philadelphia,  the  29th  of  the  6th  Month,  a.  d.  1720. 

RiCHAKD  HiLLy 

Isaac  Norbis, 
James  Logan. 
"  To  Jacob  Taylor,  Surveyor-CJeneral." 

This  was  on  previous  agreement,  and  not  an  original  grant. 


(105) 


CHAPTER  II. 


On  Title  by  Improfement  and  Sottlement. 


It  has  been  supposed,  that  the  books  and  records  in  the 
Land  Office  would  show  the  precise  terms  on  which  all  the 
lands  in  this  State  were  granted,  and  where  each  tract  was  ap- 
propriated ;  and  that  all  lands  granted  on  the  same  day,  were 
at  the  same  price.  A  careful  examination,  however,  will  show 
that  although  the  price  in  the  same  purchase  and  neighbour- 
hood was  generally  the  same^iyet  it  was  not  always  so.  The 
terms  were  not  established  by  a  law  of  the  Legislature.  The 
Proprietor  was  the  owner,  and  he  alone  could  prescribe  the 
terms,  and  could  and  did  vary  them  in  particular  cases.  This 
was,  as  appears  by  the  minutes,  for  various  reasons.  It  will 
be  found,  that  the  whole  of  the  purchase  money  was  not  always 
paid  when  the  warrant  was  granted.(a)  Even  patents  were 
granted,  and  bonds  taken  for  a  part  of  the  price.  The  expenses 
incurred  in  the  outfit  for  bringing  settlers  was  great.  The  ex- 
pense in  sending  out  provisions  and  necessary  clothing,  was 
great.  The  expense  of  treaties  with,  and  presents  to,  the  Indi* 
ans,  was  great ;  not  to  mention  the  price  given  to  them  for  the 
lands  at  several  times  purchased  from  them.  Necessity  for 
money  compelled  the  prices  to  be  different  to  those  who  could 
pay  cash.(fr)  It  is  found  that,  immediately  before  William 
Penn  sailed  for  England,  in  1684,  he  sold,  for  cash,  as  it  is 
expressed  in  the  Warrant,  lands  on  the  Delaware,  and  within 
twenty  miles  of  Philadelphia,  for  little  more  than  half  the  usual 
price ;  and  the  same  thing  occurred  before  his  return,  in  1701. 


(•)  See  ohapteni  III.,  XIL  <»)  Sbe  GhapCM  IV. 
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From  the  same  desire,  too,  to  vary,  power  was  granted  to  his 
Commissioners  of  Property,  and  exercised  by  them ;  and  he 
not  only  gave  them  power  to  contract,  but  engaged  and  pro- 
mised to  ratify  all  their  contracts;  and  he  did  so.  Another 
reason  appears  to  have  operated  with  him.  A  grant  is  found 
to  a  widow,  whose  husband  had  died  soon  after  his  arrival  in 
the  Province,  and  the  price  is  put  low,  and  several  years  allowed 
within  which  to  make  the  payments. 

So  there  were  grants  to  men  stated  to  be  poor,  and  known  to 
be  industrious,  or  recommended  as  being  such  by  persons  of 
credit.  This  last  was  often  recognized  as  a  good  reason  by  the 
Commissioners  of  Property,  and  acted  on.  Lapse  of  time  and 
statutes  of  limitation,  have  made  all  this  a  matter  of  no  conse- 
quence. But  within  the  last  fifty  years  I  have  heard  long 
speeches,  and  witnessed  decisions  made,  in  which  it  seemed  to 
be  assumed,  that  Warrants  not  on  the  usual  terms,  or  in  the 
common  form,  were  fraudulent,  and  vested  no  title.  The  law 
is  settled  otherwise ;  at  least,  where  the  land  is  settled  and  im« 
proved.(c)  Since  the  Revolution,  when,  on  opening  the  Land 
Office,  the  terms  were  dependant  on  the  Acts  of  Assembly,  the 
case  is  different.  But  even  since  1784,  the  formal  matters  are 
not  to  be  considered  as  of  too  much  importance,  especially  as 
the  Act  of  Assembly  organizing  the  Board  of  Property,  recog* 
nizes  the  usages  and  customs  of  the  Land  Office  as  in  part  their 
directory. 

It  has  appeared  to  me  advisable  to  separate  the  notes  and 
observations  into  different  chapters,  each  relating  to  matters  in 
some  degree  different,  though  all  to  the  history  and  nature  of 
original  titles  to  land ;  and  to  arrange  so  much  as  I  have  col« 
lected  on  each  head,  in  the  same  chapter.  In  doing  this,  I 
shall  commence  at  the  earliest  date,  and  give  a  few,  out  of  very^ 
many  entries,  up  to  1776. 

It  may  and  will  appear  that  some  slight  variation  in  the  prac- 
tice occurred,  either  from  the  succession  of  the  Proprietaries ; 
from  their  different  views  of  the  right  policy,  taken  by  each,  or 
from  the  different  situations  of  the  family,  as  to  want  of  money, 


(c)  Soe  ohi^tetf  III.  XII. 
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or  freedom  from  the  presence  of  such  want  Perhaps,  too,  the 
yiews  of  the  individualsy  who,  at  different  periods,  held  the 
office  of  Commissioners  of  Property,  had  some  effect 

I  was  greatly  disappointed  when  I  could  not  find  the  first 
commission  left  by  William  Penn,  in  1684,  on  his  leaying  his 
Proyince.  I  was,  however,  assured  by  the  respectable  gentle- 
man  now  at  the  head  of  the  Department  called  the  Office  of  the 
Secretary  of  the  Land  Office,  that  the  document  is  not  in  exist- 
ence. That  office  now  comprises  what  was  once,  '^The  Master 
of  the  Rolls  Office,"  and  <'  The  Receiver  Generars  Office.*' 
The  ^eat  experience,  diligence,  and  general  knowledge  of  his 
department,  gave  conclusive  weight  to  his  assurance  that  no 
SQch  commission,  or  copy  of  it,  is  now  in  his  office,  or  has  been 
for  the  last  thirty  years. 

For  any  purpose  affecting  the  validity  of  the  titles,  during 
the  time  of  its  first  Commissioners,  its  existence  now  is  imma- 
terial. The  customs  of  the  Land  Office  took  their  rise  from 
what  was  done  during  the  period  from  1682  to  1684,  while 
William  Penn  was  himself  sole  owner  and  director ;  and  in 
part  from  the  directions  given,  in  this  document,  to  those  who 
succeeded  him  in  the  management  of  his  interest  in  his  lands, 
when  he  returned  to  England. 

For  various  reasons,  I  shall  commence  with  Title  by  improve- 
ment. 

Title  by  IsfPUovEMEirr. 

1.  The  right  acquired  by  one  who  built,  cleared  and  resided 
on  land,  not  before  sold  or  appropriated  by  the  Proprietary  or  his 
agents,  was  not  an  absolute  right  or  title,  such  as  was  acquired 
^y  warrant,  survey  and  patent.  It,  as  it  respected  William 
Penn,  and  his  heirs,  was  subject  to  the  payment  of  the  price 
customary  at  the  time  of  the  settlement,  with  interest  on  such 
price  until  paid,  and  also  to  the  payment  to  him  and  his  heirs  of 
the  quit-rent  reserved  on  all  lands  sold  by  warrant.  The  Pro- 
prietary was  the  owner  of  a  wilderness,  of  about  three  hundred 
miles  in  length  by  one  hundred  and  fifty  in  breadth.  A  very 
small  part  of  this  had  been  occupied  by  some  families  of  Swedes 
and  Hollanders,  before  the  arrival  of  William  Penn.    The  rights 
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^'  Same  day,  a  Warrant  to  Joel  Garretson  for  the  other  part  of  I 

said  tract,  on  same  terms,  *^  each  to  have  the  part  on  which  he 
is  settled.'' 


I  have  thus  given  a  few  of  the  cases,  up  to  and  in  1701,  in 
which  the  rights  of  settlers  are  recognised  by  the  Comnassioners 
of  Property,  and  the  last  cases  by  William  Penn,  then  in  the 
Province. 


Page  127  .-^In  1702,  we  find  a  Warrant  applied  for,  to  tdce 
lands,  on  which  it  stated  a  settlement  and  improvement  had 
been  made,  and  refused  until  a  release  and  qait-ciaim  of  all 
right  of  the  settler  was  produced. 


Page  202. — "  A  warrant  granted  to  a  man  for  land  on  which 
he  had  settled  three  years  before,  and  then  to  be  paid  for  in 
three  yearly  instalments. 


4.  In  the  summer  of  1701,  William  Penn  sailed  for  England. 
The  last  warrant  signed  by  him  is  dated  20th  of  Seventh  Month. 
Immediately  before,  we  find  a  Wairant  signed  by  William  Penn 
to  William  Parlet  for  lands,  on  which  he  is  settled,  near  Wrights- 
town,  in  Bucks  County.  He  appointed  Edward  Shippen, 
Thomas  Story,  Griffith  Owen  and  James  Logan^  Comnussioners 
of  Property. 

About  this  time  a  clause  was  introduced  in  Warrants,  to  sur- 
vey and  return  the  land  described,  '^  if  not  already  surveyed, 
nor  taken  up,  nor  concealed,  nor  seated  by  the  Indians ;"  and, 
<<  to  be  seated  within  two  years,  or  this  warrant  to  be  void  and 
of  hone  efiect." 

I  have  not  been  able  to  ascertain  certainly,  whether  the  words 
"  nor  taken  up,"  were  intended  to  mean  settled  on.  Though  I 
suppose  it  was.  An  order  was  made,  about  this  time,  that  all 
lands  seated  by  Indians  should  be  surveyed  for  the  Proprietary : 
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so  all  concealed  land,  interjacent  between  the  present  settlers, 
was  to  be  surveyed  and  returned  for  him. 

About  this  time,  we  find  Warrants  stating  that  the  grantee 
had  settled  on  piesomption  within  some  manor ;  and  a  grant  of 
the  land  to  him,  on  his  paying  a  price,  or  agreeing  to  pay  a 
price,  (generally  much  above  the  rate  for  vacant  land,)  wiUiin  a 
specified  period,  and  arrears  of  rent ;  but  I  have  not  found  the 
expression  ^^hath  settled  on  presumption,''  applied  to  any  other 
than  one  who  had  set  down  on  a  Manor ;  and  several  such  to 
settlers,  particularly  on  the  Manor  Rockland ;  or  to  such  as  set* 
tied  on  land  not  purchased  from  the  Indians. 

5.  In  1709, 1  have  first  found  permission  asked  and  granted 
to  settle,  thus;  "  We  (the  Commissioners  of  Property)  do  here* 
by  permit  Marcus  Huling,  John  Combs  and  Charles  Bertsworth, 
to  settle  on  any  of  the  Proprietor's  lands  at  Mahatowny,  there 
to  remain  until  next  summer,  and  to  have  the  refusal  of  such 
land,  at  the  same  price  as  if  not  settled  by  them ;  if  they  don't 
agree  for  the  lands  in  one  year,  this  agreement  not  to  avail 
them  ;"  and  others  of  the  same  kind.  ^^  This  agreement  not 
to  avail,"  I  suppose,  relates  only  to  the  price ;  for  it  will  be 
seen  that  different  prices  were  charged  for  land  sold  on  warrant, 
before  and  after  that  time ;  and  I  have  found  no  instance  of 
land  granted  to  one  man  which  was  stated  to  be  settled  by 
another. 

In  1711,  we  find  a  grant  to  John  Longworthy,  five  hundred 
acres  of  which  his  three  sons  were  permitted  to  settle  on,  in 
1700,  until  they  could  pay  ten  pounds  per  hundred  acres,  in  the 
meantime,  at  one  penny  an  acre,  until  he  or  his  sons  could  pay 
the  ten  pounds,  and  then  at  one  shilling  per  hundred  acres. 

6.  About  the  period  we  are  approaching,  James  Steel  became 
Receiver*General  and  Deputy-Secretary  of  Land  Office,  and 
either  in  that  capacity,  or,  on  some  authority  from  the  Commis- 
sioners of  Property,  conducted  much  of  the  business  of  the 
Land  Office ;  received  applications ;  and  wrote  directions,  in 
his  own  person  and  name.  This  was  more  particularly  and 
generally  the  case  about  the  time  of  the  death  of  William  Penn, 
and  for  some  years  afterwards.  We  find,  however,  that  actual 
settlements,  with  and  without  permission,  still  continued. 


1 


112  TITLE  BY  IMPROVEMENT,  ETC. 


In  1718,  he  writes  to  the  Deputy-Surveyor.  "  The  bearer^ 
Wm.  Richardson,  inclines  to  settle  near  Pequea,  and  wishes  to 
have  one  or  two  hundred  acres  of  land,  as  may  suit  him.  He 
is  a  blacksmith  by  trade.  Please  to  survey  one  or  the  other 
quantity,  &c.  &c.'' 


In  1719,  *^  Stephen  Colvin  desires  a  small  quantity  of  land 
to  settle  on ;  and  he  has  not  any  money  to  make  a  purchase.  If 
there  is  any  vacant  land  near  thy  settlement,  direct  him  where 
to  make  his  improvement  till  he  can  prepare  to  pay." 

There  is  a  letter  in  favour  of  a  man  who  had  made  a  settle- 
ment between  the  London  Company  and  the  Welch  tract,  and 
which  directs  the  Deputy-Surveyor  to  survey  for  him  a  con- 
venient quantity,  till  he  can  propose  a  better  way  to  pay  for 
it  than  he  can  at  present. 

1720,  the  same  direction  is  given  to  make  a  survey  for  Wm. 
Anderson,  who  had  settled  four  years  ago. 

In  1723,  James  Logan  writes,  ^^  Stephen  Atkinson  wishing 
to  take  up  a  piece  of  land,  behind  his  present  plantation,  with 
some  convenience  of  water  for  a  fulling  mill,  I  desire  it  may 
be  surveyed,  that  no  other  person,  on  any  account,  have  any 
claim  till  further  order." 

1725,  a  permission  to  Duke  Jackson  to  settle  on  a  piece  of 
land. 

1727,  James  Steel,  Deputy-Secretary,  writes  to  the  Deputy- 
Surveyor,  ^^  Joseph  Meredith,  some  years  ago  made  a  request 
for  200  acres  of  land,  where  he  is  settled,  and  procured  D. 
Evans  to  run  lines  about  it ;  he  now,  again,  applies  to  have  his 
lines  run,  to  keep  off  some  who  threaten  to  clear  up  to  his 
fence ;  I  desire  thee  to  run  again  the  same  lines,  as  formerly  by 
Evans,  and  send  a  return  to  me,  in  order  to  secure  the  man's 
settlement." 

And  in  this  year,  and  before  and  afterwards,  there  was  a 
number  of  letters  to  Surveyors,  directing  them  to  show  lands  to 
good  and  honest  men,  on  which  to  settle,  and  make  survey  for 
them,  on  being  paid  for  it  This  is  much  better  than  to  let  stran- 
gers and  stragglers  sit  down  on  it 

7.  Notwithstanding  that  settlers  had  been,  and  as  we  shall  after 
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this  see,  were  supported  and  encouraged  ;  yet  (he  facts  occur- 
ring about  this  time  gave  some  uneasiness  to  the  Commissioners 
of  Property,  or  to  the  Secretary,  James  Logan.  His  letter,  of 
25th  November,  1727,  to  Thomas,  John  and  Richard  Penn, 
then  in  England,  will  show  the  facts  as  briefly,  and  perhaps 
more  satisfactorily,  than  a  statement  by  me.  After  stating  other 
matters,  he  says: — "  We  hare  many  thousands  of  foreigners, 
mostly  Palatines*  so  called,  already  in  the  countiy,  of  whom 
near  one  thousand  five  hundred  came  in  last  summer,  many  of 
them  are  a  surly  people,  divers  Papists,  among  them,  and  the 
men  generally  well  armed.  We  have  from  the  North  of  Ireland 
yearly  great  numbers  ;  eight  or  nine  ships  discharged  at  New- 
Castle  this  fall.     Both  these  sorts  frequently  sit  down  on  any 

spot  they  can  find,  without  asking  questions They  say 

the  Proprietor  invited  people  to  come  here,  to  settle  the  country ; 
that  they  are  come  for  that  end,  and  must  have  land.  Both 
they  and  the  Palatines  pretend  they  would  buy,  but  not  one  in 
twenty  of  them  have  any  thing  to  pay  with.  The  Irish  settle 
generally  near  Maryland,  where  no  land  can  be  honestly  sold, 
till  the  dispute  with  Lord  Baltimore  is  settled."  And  it  is  said 
in  a  note  in  the  original  letter ;  '^  There  is  also  a  large  settle- 
ment of  them  above  Conestoga  by  permission." 

His  letter  proceeds ;  ^^  Of  those  who  have  set  down  on  lands, 
divers  neither  are,  nor  are  likely  to  be,  able  to  purchase  them. 
They  must,  therefore,  be  granted  to  others  who  compound  with 
the  people  for  their  improvements,  or  else  to  themselves,  on 
rent ;  but  the  rent  will  sound  so  high  it  will  be  of  ill  conse- 
quence." And  many  other  subjects  are  treated  of  in  this  letter. 
The  answer  to  this  part  is  as  follows: — 

^*  As  to  people  having  seated  themselves  on  any  land,  who 
are  no  way  capable  to  raise  money  for  their  purchase,  the  only 
way  must  be  to  give  grants  for  those  lands,  subject  to  a  rent,  in 
proportion  to  what  the  purchase  of  the  land  according  to  their 
worth,  and  the  common  quit-rent,  would  amount  to."  And 
they  then  proceed  to  make  a  valuation,  by  which  they  come  to 


*  Emif^rants  from  the  PaUUnate  on  the  Rhine. 
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the  conclusion,  that  no  reasonable  person  would  object  to  two 
pence  an  acre. 

From  this  correspondence,  (and  the  letter  of  J.  Logan,  is  of 
several  sheets  of  paper,  and  treats  of  the  concerns  of  the  Pro- 
prietary generally,)  there  was  no  doubt  suggested  as  to  these 
settlers  having  some  right ;  though  there  was,  perhaps,  no  clear 
idea  of  the  nature  of  it ;  and  no  proposal  to  his  principals,  nor 
of  them  to  him,  to  prohibit  men  from  settling  and  improving, 
who  had  not  money  to  buy.  It  seems  to  have  occurred  to  Mr« 
Logan,  that  some  difficulty  might  arise  ;  but  it  is  apparent,  that 
the  custom  was  known  and  sanctioned,  and  thought  to  be  too 
beneficial  to  all,  to  make  it  advisable  to  put  a  stop  to  it. 

8.  I  have  not  given  all,  nay  only  a  small  part  of  the  entries  in 
the  Minutes  of  the  Commissioners  of  Property  ;  or  of  the  War- 
rants founded  on  improvements.  My  object  has  been  to  show 
a  continuity  of  the  practice  of  settling,  without  an  office  title, 
and  a  constant  admission  of  it  by  the  officers,  whose  duty  it 
was  to  regulate  and  prescribe  the  modes  of  acquiring  titles  to 
land  in  the  then  Province.  And  it  appears,  hereafter  to  have 
called  the  attention  of  the  Proprietors,  who  themselves  were, 
or  one  of  them  acting  for  all  was,  in  the  Province,  most  of  the 
time  until  the  Revolution,  which  began  in  1776. 

Thomas  Penn  arrived  at  Philadelphia  in  1732.    No  warrants 

appear  to  have  issued  to  take  up  land,  but  only  to  resurvey, 

•from  1730  to  1733,  when  Thomas  Penn  first  signed  warrants ; 

and  in  that  year  he  signed  many  warrants  to  settlers  for  lands  ; 

and  even  stating  settlements  made  many  years  before. 

In  1734,  an  application  stating  a  settlement  by  permission  in 
1720 ;  and  the  death  of  the  settler,  and  warrant  granted  to  his 
son.  And  warrants  founded  on  settlement  are  on  almost  eveiy 
page  of  the  twenty  or  thirty  following  pages. 

In  the  Autumn  of  1734,  warrants  were  signed  by  Thomas 
Penn  and  John  Penn. 

One  warrant  to  Thomas  Miller  for  one  thousand  acres,  stat- 
ing that  he  had  settled  on  it  by  contract  for  so  much,  twenty- 
four  years  ago;  price  £lb  10s,  per  hundred  acres,  and  one  half 
penny  quit-rent. 

1741.  To  Samuel  Verner,  a  warrant  for  a  tract  settled  in 
1725,  to  be  surveyed  according  to  the  lines  of  the  adjoining 
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tracts^  he  agreeing  to  pay  in  three  months  £15 10«.  per  hundred, 
and  a  half  penny  quit-rent,  and  interest  and  quit-rent  already 
accrued* 

For  some  time  before  and  afterwards  the  recitals  are ;  ^^  he 
agreeing  to  pay,^'  at  some  future  time,  three  or  six  months ;  and 
sometimes,  also,  reciting  that  he  had  paid.  This  was  the  form, 
as  well  on  warrants  calling  for  improvements,  as  in  those  calling 
for  vacant  land. 

9.  Before  the  dates  last  referred  to,  a  Proclamation  was  issued 
by  Thovxas  Penn,  relating  as  well  to  Warrants  on  which  the 
whole  purchase-money,  or  a  part  of  it,  was  unpaid,  which  will 
be  noticed  in  another  part  of  this  work,(e)  as  to  actual  settle- 
ments and  improvements.  It  is  dated  23  of  Nov.  1738.  The 
last  part  is  in  these  words : 

**  And  whereas,  others  under  a  pretext  of  leave  from  our  Com- 
missioners, and  some  without  any  leave,  license  or  warrant,  or 
other  authority  whatsoever,  have  entered  into  the  possession  of 
our  lands,  and  have  taken  upon  them  to  transfer  their  claims, 
under  the  name  of  improvements,  to  others,  for  considerable 
sums  of  money,  and  great  numbers,  of  all  sorts,  have  cleared 
great  part  of  the  land,  on  which  they  are  seated,  and  continue 
to  cut  down  and  destroy  the  timber,  without  any  regard  to  our 
property,  and  in  manifest  prejudice  of  our  right,  so  that  we 
might  legally  proceed,  without  delay,  to  remove  all  such 
persons  from  their  possessions ;  yet,  in  consideration  of  the 
hardships,  which  many  of  the  persons  might  suffer  in  the  winter 
season,  should  they  be  turned  out  of  their  dwellings,  we  have 
thought  fit  to  give  this  public  notice,  to  all  those  who  Jiold  any 
of  our  lands,  under  any  warrants  or  surveys,  or  pretended 
assignments,  or  under  pretence  of  possession,  without  authority, 
as  aforesaid,  or  otherwise  however,  who  have  not  paid  any  con- 
sideration money  for  the  same,  that  unless  they  shall,  before  the 
first  day  of  March  next,  pay  unto  our  Receiver-General  the 
consideration  money,  which  ought  to  be  paid,  according  to  the 
usage  of  our  Land  Office,  for  the  lands,  of  which  they  are  po»- 


(«)  See  Chapter  XIL 
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sessed  by  colour  of  the  premises,  so  that  they  have  them  con- 
firmed  by  Patent,  they  will  be  proceeded  against,  according  to 
law,  in  order  to  be  removed  from  their  possessions ;  and  the 
liinds,  from  which  they  shall  be  removed,  will  be  granted  to 
such  as  will  pay  for  and  improve  the  same.  By  order  of  the 
Proprietaries. 

R.  Peters, 

Secy 

We  shall  remark  on  this  document,  after  we  have  shown  the 
practice  in  the  Land  Office,  in  subsequent  years. 

10.  Richards  Peters  had  been  lately  appointed  Secretary  of 
the  Land  Office.  James  Logan,  who  had  been  Secretary,  and 
one  of  the  Commissioners  of  Property,  and  who  had  frequently 
directed  Deputy-Surveyors  to  show  to  honest  and  industrious 
men  where  to  settle,  could  never  have  used  the  words,  ^'  under 
pretext  of  leave  from  the  Commissioners,"  &c. 

"  Thursday,  August  1,  1765.  The  Land  Office  being  to 
open  for  the  East  side  of  Susquehanna,  on  the  new  plan,  next 
Monday,  it  is  resolved,  that  the  Secretary  give  Warrants  to 
such  persons  as  have  built  oUy  and  resided  on,  the  land  they 
apply  for,  and  have  a  just  claim  to  as  an  improvemenU  bringing 
a  certificate  from  a  neighbouring  magistrate,  or  other  satisfactory 
proof  of  the  nature  of  the  improvement  and  first  settling 
thereof,  when  the  interest  and  quit-rent  is  to  commence.'* 

"August  10th,  1765.  Agreed  to,  and  ordered  by  the  Go- 
vernor, respecting  warrants  and  applications. 

"  Where  a  piece  of  land  applied  (or  joins  a  settled  plantation^ 
the  Secretary  to  grant  a  warrant,  with  interest  and  quit-rent  from 
time  of  settlement  of  the  old  plantation. 

"  Where  no  certificate  of  a  justice  produced  respecting  an 
improvement,  and  warrant  applied  for ;  the  Secretary  to  grant 
it  on  certificate  or  proof  of  other  respectable  persons,  especially 
where  at  a  great  distance  from  a  magistrate. 

"  Where  no  such  proof  made,  then  Secretary  to  enter  it  as 
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an  application,  and  order  survey  to  be  made,  and  the  deputy 
to  report,  and  then  issue  warrant  (if)  approved  by  the  Go- 
Temor.*' 

On  the  3d  of  October,  1765,  (Minute  Book  1,  page  7.) 

"  I  am  particularly  ordered  by  the  Governor,  and  Proprietary 
agents,  to  enjoin  you  to  be  very  careful  in  every  survey  you 
make,  either  on  applications  for  land  as  unimproved,  or  on  war- 
rants for  improvements  since  the  opening  of  the  Office  for 
granting  land  on  the  new  plan,  the  5th  of  August  last,  that 
where  you  find  any  improvement  on  the  land,  you  are  fully  to 
inform  yourself,  and  report  to  the  Office,  with  your  return  of 
the  survey,  when  such  settlement,  or  improvement,  was  first 
began,  and  where  the  land  has  no  improvement  on  it,  but  joins 
some  other  land  of  the  applierst  which  has  been  settled  or  im- 
proved, or  has  been  granted  to  him  by  warrant,  you  are  then  to 
express  in  your  draught,  or  return  of  survey,  that  it  joins  such 
other  land  of  the  appliers." 

One  effect  of  the  Proclamation,  above  recited,  was,  that  in 
the  years  next  following,  a  great  many  warrants  were  taken  out, 
calling  for  improvements  made  several  years ;  some  five,  or  from 
that  to  ten  or  twenty  years,  or  more,  before.  Of  these,  some 
state  the  year  in  which  the  improvements  commenced ;  some 
including  an  improvement  "several  years  ago,"  and  some  spe- 
cifying how  many  years  ago. 

11.  The  Warrants  taken  out  on  these  improvements,  like 
others  of  that  date,  do  not  state  that  the  price  was  paid,  but, 
after  stating  the  price  per  hundred  acres,  and  the  quit-rent,  add, 
"  for  which  he  agrees  to  pay.'' 

Although  many  scores  of  vacating  Warrants(/)  issued  from 
1740  to  1755,  in  pursuance  of  another  clause  of  the  same  pro- 
clamation, which  required  the  purchase  money  due  to  be  paid 
in  a  given  time,  yet  I  never  found  a  Warrant  for  an  improved 
tract  stating  the  improver  to  be  in  possession.  There  are  War- 
rants calling  for  land,  on  which  a  certain  person  had  settled,  and 
had  removed  from,  and  abandoned  his  settlement.  And  about 
1749,  when  the  Proprietary  officers  warned  settlers  to  remove 


(/)  See  chapter  IX.,  on  Vacating  Warranta, 
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from  lands  not  yet  purchased  from  the  Indians,  and  they  did 
remove,  and  before  the  purchase  some  stragglers  moved  into 
the  abandoned  clearing,  the  first  settler  after  the  purchase,  in 
applying  for  his  Warrants,  calls  for  land  "  on  which 
has  presumed  to  settle ;"  and  some  others,  believing  the  settle- 
ments on  Indian  lands  to  be  void,  have  used  the  same  lan- 
guage, and  it  being  in  the  application  is  found  in  the  Warrant ; 
but  I  have  not  found  a  single  Warrant  for  land  on  which  it  is 
stated  that  there  is  a  settler  at  the  time  of  the  application,  unless 
it  is  a  Warrant  to  such  settler ;  and  I  do  not  believe  the  Pro- 
prietary, or  his  Commissioners  of  Property,  ever  granted  to  any 
man  a  Warrant  for  land,  on  which  it  was  known  another  person 
was  actually  residing. 

To  prevent  misapprehension,  I  will  here  state,  that  after  the 
Revolutionary  war,  some  people,  and  some  lawyers,  supposed 
that  no  person  could,  at  that  time,  acquire  a  right  to  land  by 
actual  settlement,  and  there  were,  about  1784-5,  Warrants 
calling  for  land  on  which  another  person  had  presumed  to  set. 
tie ;  and  there  were  a  few  cases  in  which  the  settler  was  ousted, 
and  a  few  in  which  he  only  held  his  house  and  the  small  patch 
inclosed  in  his  fence.  (See  something  of  this  in  Potts  & 
McCurdy,  2  Dall.)  The  Act  of  30th  December,  1786,  and  the 
decisions  of  the  Courts,  soon  put  an  end  to  this. 

That  law,  in  terms.  Sect.  IV.,  extends  only  to  lands  within 
the  purchase  of  1768,  and  previous  purchases. 

The  preamble  recites,  that  no  reservation  was  made,  or  right 
of  pre-emption  given,  to  settlers  on  lands  within  the  purchase 
of  1768,  in  the  Act  of  1st  April,  1784,  but  it  was  left  in  the 
power  of  all  persons,  whatsoever,  to  make  application  and  take 
out  Warrants  for  those  lands.  ^^  And  whereas,  many  of  the 
settlers  on  said  lands  have  been  driven  from  their  habitations 
in  the  course  of  the  war,  or  have  remained  therein,  and  during 
the  same  time,  with  much  sufiering  and  great  risks,  have  formed 
a  barrier  to  the  country. 

"  And  whereas,  by  reason  of  the  war,  and  other  causes,  it  is 
difficult  for  such  settlers  to  pay  the  purchase  money  and  take 
out  Warrants  for  their  lands  immediately ;  it  is,  therefore,  just 
and  reasonable,  that  a  pre-emption  right,  for  a  limited  time,  be 
given  to  them,  and  that  they  may  take  out  Warrants  for  the 
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lands  which  they  have  possessed  and  improved  at  so  great 
peril. 

"Section  II. — Be  it  therefore  enacted,  &c.,  That  no  War- 
rant shall  issue  from  the  Land  Office  of  this  State  for  any  tract 
of  land  on  which  a  settlement  is  made,  unless  to  such  person 
or  persons  respectiyely,  who  have  made  the  settlement,  or  their 
legal  representatives,  [until  the  10th  of  April,  which  will  he  in 
the  year  of  our  Lord,  l'788,(g)]  and  if  any  such  Warrant  shall 
issue  otherwise  than  as  aforesaid,  it  shall  be  deemed  to  have 
been  issued  by  surprise,  and  shall  be  of  no  avail  in  law. 

"  Section  III. — Provided  always,  that  by  a  settlement  shall 
he  understood,  an  actual  personal  resident  settlement,  with  a 
manifest  intention  of  making  it  a  place  of  abode,  and  the  means 
of  supporting  a  family,  and  continued  from  time  to  time,  unless 
interrupted  by  the  enemy,  or  going  into  the  military  service  of 
the  country." 

12.  At  a  Circuit  Court,  in  Sunbury,  Judge  Brackenridge 
took  occasion  to  state,  that  there  was  much  opposition  to  this 
law  from  the  members  of  Philadelphia  and  some  of  the  Eastern 
counties ;  that  its  enactment,  in  its  present  shape,  was  only  ob- 
tained by  a  promise  of  the  middle  and  western  members  to 
Tote  for  the  Act  to  continue  and  revive  the  Act  to  incorporate 
the  subscribers  to  the  Bank  of  North  America ;  that  the  right 
to  hold  land  by  actual  settlement  within  the  previous  purchases 
from  the  Indians  was  well  settled,  and  a  right  of  pre-emption 
till  1788,  for  those  who  had  settled  before  or  during  the  war  of 
the  Revolution,  was  all  that  could  be  obtained  at  that  time ; 
that  the  difficulty  arose  from  well  known  and  publicly  expressed 
opinions  of  Chief  Justice  McKean. 

Whatever  may  be  the  history  of  this  enactment,  it  is  well 
known  that  C.  J.  McKean,  (having  studied  and  practiced  law 
in  the  State  of  Delaware,  in  which  the  right  by  actual  settle- 
ment either  did  not  exist,  or  was  not  so  well  established,  as  in 
Pennsylvania,)  did  not  look  on  this  kind  of  title  with  any  favour. 
It  was  not  until  1795,  that  he  acceded  to  the  opinions  of  the 


{g)  Time  extended  by  Aet  of  S9th  March,  1788,  and  roaoj  rabeeqiient  Acta. 
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other  Judges,  as  appears  by  some  decisions,  and  is  stated  by 
Yeates,  Justice,  in  Bonner  &  Devebaugh,  3  Binney. 

It  has,  however,  been  long  settled  by  the  uniform  decisions 
of  the  highest  Court,  that  the  right  of  a  settler  actually  living 
on,  or  even  fairly  and  honestly  engaged  in  making  an  actual 
settlement,  will  prevail  against  any  Warrant,  or  office  title, 
taken  after  the  date  of  such  settlement,  or  commencement  of  a 
settlement ;  and  that  the  Act  of  1786,  is  only  declaratory  of 
what  was  the  law,  and  would  have  been  established,  if  it  had 
never  been  enacted.  It  is,  however,  still  looked  to  as  contain- 
ing the  definition  of  an  actual  settlement,  as  distinguished  from 
a  sham  improvement,  made  to  keep  off  others. 

13.  The  Act  of  1st  April,  1784,  for  opening  the  Land  Office 
under  the  State,  provides,  in  the  3rd  section,  "  that  every  appli- 
cant for  lands  shall  produce  to  the  Secretary  of  the  Land  Office 
a  particular  description  of  the  lands  applied  for,  with  a  certifi- 
cate froin  the  Justices  of  the  proper  county,  specifying  whether 
the  said  lands  are  improve<l«of  not,  and  if  improved,  bow  long 
since  the  said  improvement  was  made,  that  interest  may  be 
charged  accordingly. 

Now,  the  vacant  lands  in  the  purchase  of  1768,  were  then 
offered  for  sale,  and  were  in  fact  a  large  part  of  said  lands;  and 
it  would  have  been  worse  than  absurd  to  make  an  actual  settler 
pay  interest  from  the  date  of  his  improvements,  and  yet  leave 
him  unprotected  against  any  other  person,  who  should  apply  for 
a  Warrant  to  the  land  and  improvements  of  the  actual  settler, 
and  this  without  such  person  paying  any  interest. 


Cases  relating  to  Impbovements. 

2  Smith's  Laws,  p.  172. 

The  case  of  Patrick  Campbell,  Lessee,  v.  Benjamin  Kidd. 
Before  Chew,  C.  J.,  and  Moreton,  J.,  at  Carlisle,  1774. 

Thomas  Orbeson  settled  on  the  lands  in  dispute  in  1748, 
cleared  14  acres,  built  a  house  and  barn,  and  made  other  im- 
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provements.  He  did  not  interfere  with  the  claims  of  any  neigln 
hour.  In  February,  1750-1,  he  sold  his  improvement  to  John 
Gilmore,  for  £20.  .In  May,  1763,  Gilmore,  sold  to  the  plain- 
tiflTfor  £60,  who  was  in  possession  until  his  house  was  burnt  by 
the  Indians  in  1759. 

This  proof  was  objected  to.  It  was  said,  the  evidence  offered 
by  plaintiff,  gave  him  no  legal  title,  without  acquiring  some 
right  under  the  Proprietaries.  They  were  the  owners  of  the 
soil,  and  unless  they  gave  away  the  land,  no  improvement 
thereon,  or  settlement  by  consent  of  neighbourhood,  can  give 
right.  The  title,  if  it  can  be  termed  one,  is  founded  on  a  tres* 
pass,  from  which  plaintiff  can  derive  no  benefit,  in  law  or  equity. 
Besides,  more  land  is  claimed  by  the  plaintiff  than  what  he  had 
actually  settled  on  and  improved,  and  the  ejectment  is  brought 
in  consequence  of  such  claim.  Can  he  recover  the  adjacent 
woodland  under  such  claim;  and  how  shall  the  claim  be 
restrained  within  proper  bounds  ?  Defendant's  counsel,  there* 
fore,  moved  for  a  nonsuit,  and  cited  1  Burr.  119,  and  BuUer's 
N.  P.  109.  If  defendant  prove  title  out  of  plaintiff,  it  is  suffi* 
cient  for  him. 

For  the  plaintiff,  it  was  said.  The  Province,  and  particularly 
the  remote  Counties,  owe  their  present  flourishing  condition  to 
the  doctrine  of  improvement.  The  original  Proprietor,  William 
Penn,  gave  general  invitations,  throughout  Europe,  for  adven- 
turers to  come  in,  and  settle  his  lands.  And  the  Proprietary 
officers  have  uniformly  encouraged  improvements,  since  the 
settlement  of  the  Province,  and  have  continually  given  the  pre- 
emption of  improved  lands  to  the  first  settlers,  or  those  who 
claimed  under  them.  The  people,  therefore,  claimed  th.e  pre- 
ference, as  justly  due  to  the  improvers ;  and  the  conduct  of  the 
Proprietors  established  the  custom,  as  the  law  of  the  land.  The 
rigid  rules  of  law,  which  have  obtained  respecting  real  pro- 
perty, cannot  be  applicable,  in  every  case,  to  the  circumstances 
of  the  Province.  Such  application  would  be  similar  to  those 
of  the  unskilful  physician,  who  prescribed  the  same  medicines 
to  difierent  disorders -and  constitutions.  I^ould  we  judge  by  the 
principles  of  the  English  institutions,  the  titles  of  many  valuable 
estates  would  bedestroyed  forwantof  naturalization  in  theoriginat 
grantees,  many  ofwhom  were  foreigners.    It  is  agreed  there  is 
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a  wide  difference  between  the  improvements  made  since  the 
Indian  purchases  of  1736  and  1754,  and  that  of  1768.  The 
advertisements  issued  from  the  Land  Office,  and  the  opening  of 
that  Office  for  the  benefit  of  applicants,  must  clearly  take  away 
any  pretence  of  improvements  founding  a  title  to  lands  pur- 
chased in  1768.  But  the  case  is  different  with  the  other  pur- 
ehases«  The  Land  Office  favoured  improvers  on  these  lands,  and 
and  gave  a  tacit  consent  to  settlements,  according  to  the  usage 
of  the  country.  Persons  obtaining  warrants  could  not  lay  them 
on  improved  lands ;  they  were  considered  as  appropriated. 

Old  improvements  have  been  sanctiohed  by  the  adjudications 
of  Courts ;  at  Northampton,  at  March  Term,  1769,  in  Ho6ver'8 
Lessee  v.  Shroeder,  plaintiff  recovered  under  an  improvement 
right  alone;  though  the  doctrine  now  contended  for  was  warmly 
pressed.  An  improvement  was  established,  and  took  plade  of 
a  Patent,  in  Moore's  Lessee  v.  Heffleflinger,  at  Nisi  Prius,  at 
Lancaster,  in  November,  1768.  And  at  York,  in  May, 
1772,  in  ejectment  brought  by  George  Sprengle  v.  Stevenson, 
an  improvement  was  given  in  evidence  on  the  part  of  plaintiff, 
though  made  within  the  reputed  bounds  of  the  Springetsbury 
Manor,  and  this  too  against  a  Patent,  accompanied  with  posses- 
sion. Numberless  are  the  cases,  where  this  doctrine  has  pre- 
vailed, in  the  different  Courts  of  Common  Pleas. 

An  ejectment  is  a  possessory  action,  and  it  was  asserted  that 
one  having  the  right  of  possession  may  recover  in  such  action, 
though  the  title  may  appear  in  a  third  person.  Vaughan,  339; 
Cro.  Eliz.  322,  488;  1  Wilson,  72,  372;  2  Wilson,  388-9. 
They  also  cited,  4  Rep.  26,  a.  b.  A  copyholder  for  a  year  may 
maintain  ejectment  against  a  stranger.  Cro.  Car.  169.  Lands 
may  be  appertaining  to  a  messuage. 

By  THE  Court. — There  is  ^jus  proprietaiis  and  2ijus  posses- 
$ionis.  One  having  the  latter  right  may,  in  some  instances, 
recover  in  ejectment,  though  he  has  not  the  legal  title ;  as  in 
case  of  a  disseisor  before  a  descent  cast.  Did  the  dispute  con- 
cern improved  lands  only,  the  plaintiff  should  recover  the  pos- 
session. For  improvers  of  lands  purchased  of  the  Indians  in 
1736  and  1754,  under  circumstances,  similar  to  the  present, 
have  the  most  equitable  claim  to  a  confirmation  of  the  title. 
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The  encouragement  given  by  the  Proprietors  and  their  officers 
to  improvements^  have  clearly  expressed  their  assent  to  the 
usage,  and  is  such  a  sanction  as  amounts  to  an  implied  contract, 
on  the  part  of  the  Proprietaries,  that  they  will  grant  lands  to 
such  persons,  on  the  usual  and  common  terms.     Were  the  Pro- 
prietors to  refuse  the  terms  so  offered  to  them  by  an  improver, 
Chancery  would  decree  a  specific  performance  against  them. 
It  is  certain,  however,  that  a  right  to  improved  lands  will  not 
carry  an  indefinite  claim  to  adjacent  unimproved  lands.     The 
grand  difficulty  here  will  be,  admitting  the  improvement  offered 
to  the  jury  on  the  part  of  the  plaintiff  to  found  an  equitable  title 
to  the'  improved  lands,  whether  that  title  should  also  prevail  as 
to  unimproved  circumjacent  lands,  necessary  to  accommodate 
the  improvement,  and  to  be  ascertained  by  a  jury,  or  whether 
such  woodland  should  be  determined  by  the  Proprietor's  offi- 
cers, and  be  solely  judged  by  them.    Though  the  granting  of 
lands  to  improvers  be  according  to  the  principles  of  reason  and 
natural  justice,  yet  stricto  jitre  such  improved  lands,  until  an 
office  right  is  obtained,  may  be  considered  as  vacant.   The  term 
"  appropriated"  in  warrants  does  not  relate  to  improved  lands, 
but  rather  seems  to  refer  to  land,  surveyed  for  the  use  of  the 
Proprietors.    The  distinction  taken  as  to  improvements  made 
since  the  Indian  purchases,  has  been  well  taken  by  the  plain- 
tiffs' counsel.    To  lands  granted  under  the  two  first  purchases, 
the  improvers  have  an  equitable  title.      Under  the  latter,  an 
improvement  can  give  no  preference,  nor  a  shadow  of  title.     If 
the  improver  of  lands  in  England,  when  entered  on  by  another, 
cannot  recover  the  possession  from  the  wrong  doer,  the  title 
being  in  a  third  person ;  yet,  in  this  Province,  such  an  one  may, 
and  ought  to  recover,  from  the  peculiar  circumstances  and  set- 
tlement of  the  country.   In  this  case  the  possession  of  the  plain- 
tiff should  be  the  sole  object  of  the  jury. 

Verdict  for  the  plaintiff.  And  the  Court  ordered  that  the 
counsel  of  the  defendant  should  be  at  liberty  to  move  the 
Court,  at  the  day  in  bank,  if  they  think  proper,  to  give  evidence 
of  the  usage  and  practice  of  the  Land  Office,  with  respect  to 
the  quantity  or  portion  of  adjacent  woodland  property,  claim- 
able or  grantable  under  improvement  rights. 
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It  was  not  carried  to  the  Supreme  Court.  But  in  Elliott's 
Lessee  v.  Bonnet,(A)  3  Yeates,  287,  and  in  every  case  since^ 
the  quantity  to  an  actual  settler,  was  three  hundred  acres,  before 
the  Revolutionary  war,  and  four  hundred  acres,  since. 


1  Yeates,  p.  509. 

Lessee  of  Samuel  Howard  against  John  Pollock  and  John 

Buck. 

Ejectment,  for  a  Messuage  of  318  acres  of  land  in 
township. 

Previously  to  the  jury  being  sworn,  Mr.  Woods  for  the  plain- 
tiff, finding  that  the  day  of  his  demise  was  laid  before  the  date 
of  the  Warrant,  under  which  he  claimed,  and  that  the  term  had 
expired,  moved  the  Court  for  leave  to  amend  the  date  of  the 
demise  and  to  enlarge  the  term. 

The  Court  referred  him  to  Mr.  J,  Ross  for  his  consent,  as  the 
Counsel  for  the  defendant ;  but  though  he  was  willing  that  the 
term  should  be  extended,  he  declined  agreeing  to  any  other 
amendment. 


And  FEB  Cub.  We  cannot  entertain  such  motions  at  Nisi 
Prius,  which  is  peculiarly  appropriated  to  the  trial  of  causes. 
Though  great  liberality  is  now  used  in  ejectment  cases,  as  to 
enlarging  the  term,  and  confirming  verdicts,  where  trials  have 
been  had  upon  the  merits,  it  may  be  doubtful  how  far  the  Court 
would  choose  to  go,  in  making  an  entire  new  lease.  The  old 
authorities  (1  Vent.  361 ;  1  Show.  207,  2  Barnes,  15,  154. 
Contra,  Comb.  290  ;  Carth.  178 ;  4  Burr.  2447.  See  2  Black. 
Rep.  940;  2  Burr.  1161 ;  Cowp.  841,  844;)  are  against  such 
an  amendment  clearly,  and  we  do  not  recollect  such  a  motion 
having  been  made  in  Pennsylvania. 


(A)  See  thM  case  fully  hereafter. 
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Mr.  Woods.  I  shall  not  need  the  consent  of  the  adverse 
counsel  to  go  on  with  my  equitable  title.  The  plaintiff  can 
try  the  right,  and  if  he  succeeds,  will  recover  his  damages  and 
costs.     Quod  fuii  concesButn,     (Vide,  12  Mod.  125.) 

He  then  opened  the  plaintiff's  claim,  as  follows :  Matthew 
Karr  made  a  small  improyement  on  a  plantation,  in  1768,  by 
deadening  a  few  trees  and  making  some  brush  heaps.  In  the 
succeeding  year,  Joseph  Proctor  came  up,  and  settled  near  him. 
Some  differences  arose  between  them,  but  at  length  they  mutu-* 
ally  fixed  on  a  line  between  themselves,  and  agreed  that  it 
should  be  marked*  This  was  accordingly  done,  and  Proctor 
built  a  snug  cabin,  cleared  six  acres  of  land,  lived  thereon  two 
years,  and  raised  grain  during  that  period.  He  then  sold  his 
improvement  to  the  lessor  of  the  plaintiff  for  £30,  who  pos^- 
sessed  himself  thereof  and  lired  thereon  for  three  years,  until 
be  was  driven  off  by  the  savages.  Karr  sold  his  improvement 
to  one  Charles  Burkham,  who  again  sold  to  Pollock,  one  of  the 
defendants.  Buck  is  the  tenant  of  Pollock.  Several  witnesses 
will  prove  this  marked  consentable  line,  (as  it  is  called,)  shewn 
by  the  two  original  settlers;  and  we  hope  to  establish,  that  Pol- 
lock well  knew  of  this  boundary  when  he  purchased,  and  that 
he  was  forewarned  not  to  go  over  it. 

Exception  was  taken  to  this  testimony.  The  plaintiff  must 
recover  according  to  his  title  at  the  time  of  the  demise  laid  in 
his  declaration,  which  is  on  the  3nd  October,  1780.  If  his  title 
then  was  not  good,  it  shall  not  defeat  the  equitable  title  of  the 
defendant  by  improvement,  aided  by  a  Warrant  dated  20th 
January,  1785,  and  a  survey  made  on  17th  February  following, 
before  the  commencement  of  the  suit. 

Whatever  effect  subsequent  laws  may  be  supposed  to  have 
on  the  doctrine  of  improvements,  they  cannot  affect  the  present 
question,  which  must  be  adjudged  of  by  the  existing  laws  of 
1780.  It  is  also  remarkable,  that  the  Act  of  December  30tfa, 
1786,  (2  Dall.  St.  Laws,  487,)  recites  that  settlers  were  not  se- 
cured in  their  pre-emption  rights,  by  the  law  of  1st  April,  1784, 
and  affords  them  a  temporary  advantage,  which  has  since  been 
continued  by  subsequent  Acts.  If  under  any  previous  law  or 
established  custom,  the  tides  of  improvers  had  been  fixed  and 
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ascertained,  there  could  have  been  no  necessity  for  passing  this 
Act. 

It  was  answered  by  the  plaintiff,  that  though  he  conceded  he 
could  recover  only  according  to  his  right  at  the  time  of  the 
feigned  lease,  yet  difierent  Acts  of  the  legislature,  expressive  of 
their  sense  of  improvements,  had  shown  in  what  light  real  set- 
tlements should  be  viewed,  and  were  declaratory  of  former 
established  usages.  It  was  not  meant  to  carry  the  improvement 
doctrines  to  the  wild  extremes  to  which  they  were  brought 
shortly  before  the  Revolution ;  but  that  a  bona  fide  improve- 
ment made  animo  residendij  pursued  in  all  its  stages  and  never 
abandoned,  had  certain  benefits  annexed  to  it  from  the  uniform 
practice  of  the  Land  Office,  and  of  courts  of  justice,  was  now 
the  generally  received  opinion  of  the  Western  country ;  and  it 
was  apprehended,  these  advantages  were  sanctified  by  divers 
laws  of  the  State. 

The  State  of  Virginia  recognized  by  a  municipal  regulation 
of  May  3rd,  1779,  actual  settlers,  **  who  had  made  a  crop  of 
corn,  or  resided  on  the  lands  for  one  year  before  January  1st, 
1778,"  as  freeholders  of  that  Commonwealth,  and  entitled  to 
the  farms  they  occupied,  not  exceeding  four  hundred  acres. 
An  unfair  advantage  would  be  had  against  the  Pennsylvania 
settlers,  particularly  those  near  the  disputed  territory,  unless  a 
similar  doctrine  was  extended  to  them  also. 

The  public  advertisement  on  opening  the  Land  Office  for  the 
new  purchase,  on  3rd  April,  1769,  commonly  called  the  pre- 
amble to  the  lottery,  explicitly  declares,  that  ^'  those  who  had 
settled  plantations,  should  have  a  preference." 

The  Act  of  1st  April,  1784,  opening  the  Land  Office,  states 
in  §  1,  the  equal  justice  due  to  all  persons  holding  lands,  that 
they  should  have  equal  opportunities  of  completing  their  titles ; 
and  in  §  3,  direct^,  that  each  applicant  shall  produce  a  certifi- 
cate, specifying  whether  the  lands  are  improved  or  not,  that 
interest  may  be  charged  accordingly.     (2  DalL  St.  Laws,  202.) 

The  funding  law  of  16th  March,  1785,  §  31,  directs  that  im- 
provements shall  be  subject  to  taxation,  and  thereby  recognizes 
those  claims. 

The  limitation  Act  of  26th  March,  1785,  §  5,  declares,  that 
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no  persons  claiming  lands  in  consequence  of  any  prior  settle- 
ment, improrement  or  occupation,  without  other  titlet  shall  reco- 
ver the  same,  unless  they  hare  had  the  peaceable  possession 
thereof  within  seven  years  before  action  brought ;  "with  a  pro- 
viso in  favour  of  persons  driven  from  their  possessions  by  the 
savages,  &c.,  (2  Dall.  St.  Laws,  28.)  Now  it  is  evident,  that 
here  is  a  necessary  implication  from  the  words  of  the  law,  that 
an  ejectment  may  be  maintained  under  a  prior  settlement,  im- 
provement or  occupation,  where  there  has  been  a  possession 
within  seven  years  next  before  the  commencement  of  the  suit, 
by  the  party,  his  ancestors,  or  predecessors. 

As  to  the  argument  drawn  from  the  penning  of  the  preamble 
of  the  Act  of  30th  December,  1786,  it  may  be  obviated,  by 
considering  that  it  arose  from  the  abundant  caution  of  the  Legis- 
lature, and  from  some  former  decisions  at  law. 

By  the  Couht. — Cases  of  improvements  depend  on  a  great 
variety  of  circumstances,  all  of  which  must  be  taken  into  con- 
sideration by  a  jury.  The  practice  of  the  late  Proprietary  Land 
Office,  and  divers  laws  since  the  Revolution,  have  annexed  to 
them  certain  claims,  so  that  they  may  be  now  classed  among 
the  impei'fect  rights  to  lands.  It  is  a  matter  of  fair  argument, 
when  the  testimony  is  given,  what  will  be  its  operation  ?  We 
will  therefore  hear  the  evidence.  It  is  a  more  favourable  case 
than  improvements  generally  are,  there  being  an  agreed  line 
between  the  parties,  if  the  plaintiff  should  bring  home  the 
knowledge  of  that  fact  to  Pollock  before  he  purchased. 

In  the  course  of  the  trial  a  bond  was  shown  in  evidence, 
dated  8th  January,  1778,  in  the  penalty  of  J£500,  executed  by 
Howard  to  Pollock,  conditioned  to  perform  the  award  of  David 
Scott,  John  Glasgow,  Leonard  Robinson  and  Ezekiel  Moore, 
and  such  others  as  these  four  shall  choose,  respecting  the  land 
in  dispute  between  them. 

An  award  subscribed  by  Scott,  Robinson,  and  one  Samuel 
Swindles,  (mutually  chosen  by  the  other  arbitrators,)  was  then 
offered  in  evidence  by  the  defendants  and  excepted  to,  because 
not  within  the  submission  of  the  parties ;  and  1  Bac.  Ab.  137, 
138,  was  cited. 


128  TITLE  BY  IMPROVEMENT,  ETC. 

The  Court  expressed  regret  that  they  were  under  the  neces- 
sity of  overruling,  the  evidence.  It  very  probably  was  the 
honest  intention  of  the  parties,  that  a  majority  of  the  arbitrators 
should  determine  the  dispute ;  but  it  is  not  so  expressed  in  the 
bond,  nor  can  the  Court  intend  it,  nor  suffer  the  defect  to  be  sup- 
plied by  oral  testimony.    1  Esp.  247. 

The  jury  found  a  verdict  for  the  plaintiff,  and  established  the 
agreed  marked  boundary. 

1  Yeates,  p.  513. 

Lessee  of  Thomas  Smith,  Esq.,  against  Bazil  Brown. 

Ejectment  for  one  messuage,  and  two  hundred  and  eighty 
acres  of  land  in  M enallen  township. 

On  motion  of  Mr.  J.  Woods,  for  the  plaintiff,  the  names  of 
Francis  Pursley  and  Benjamin  Brashiers  were  struck  out  of  the 
declaration  in  ejectment,  after  the  jurors  were  sworn,  and  the 
name  of  Bazil  Brown  inserted  in  lieu  thereof,  to  make  the 
record  conformable  to  the  entry  in  the  Supreme  Court  docket, 
the  appearance  of  the  attorney  for  the  defendant,  and  the  dis- 
tringas and  distringas  by  proviso  issued  for  .trial ;  though  Mr. 
J.  Ross  for  the  defendant  would  not  consent  thereto. 

It  appeared  on  the  evidence,  that  William  Brashiers  settled 
with  his  family  on  the  lands  in  question,  in  1769,  and  lived 
there  several  years.  His  brother,  Joseph  Brashiers,  who  was 
unmarried,  continued  with  him  two  or  three  years,  and  assisted 
him  to  work  the  lands.  A  cabin  was  built  and  about  ten  acres 
cleared.  Previous  thereto,  a  cabin  of  four  logs  was  begun  in 
1767,  by  Zachariah  Brashiers,  and  it  was  then  called  his  im- 
provement, but  neither  he  nor  Joseph  Brashiers  ever  claimed 
the  lands.  Two  judgments  were  obtained  in  Bedford  County 
against  William  Brashiers  in  April  term,  1773,  and  in  conse- 
quence of  writs  oi fieri  facias  issued  thereon,  the  premises  were 
levied  on,  condemned  by  inquisition  taken  at  the  dwelling- 
house  of  Thomas  Brown,  the  brother  of  the  defendant,  near  the 
land,  and  afterwards  sold  to  the  lessor  of  the  plaintiff,  at  public 
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▼endue,  for  J£40  6s.  The  Sheriff's  deed  to  him  was  dated 
15th  April,  1775.  On  the  4th  Augast,  1784,  Mr.  Smith  took 
out  a  warrant  for  two  hundred  and  eighty  acres,  including  Wil- 
liam Brashiers's  improrement,  interest  to  commence  from  Ist 
March,  1769,  and  on  the  21st  March,  1785,  obtained  a  surrey, 
but  the  same  was  returned  in  dispute.  William  Brashiers  also 
claimed  a  survey  without  authority,  in  1770,  but  it  did  not 
appear  precisely  in  what  year  he  quitted  the  lands. 

The  defendant  claimed  under  a  certificate  of  three  Commis- 
sioners, appointed  under  a  law  of  Virginia,  passed  3d  May, 
1779,  to  adjust  the  claims  of  the  settlers,  which  declared  him 
entitled,  as  assignee  of  William  Brashiers,  to  four  hundred  acres 
in  Youghiogeny  county,  to  include  his  settlement  in  1770, 
which  was  regularly  entered  in  the  Office  of  the  County  Sur- 
veyor on  22d  December,  1779.  But  the  transfer  from  William 
Brashiers  to  him  was  not  produced,  nor  any  account  given  of 
it.  A  survey  was  afterwards  made  for  the  defendant,  on  21st 
March,  1785,  and  returned  in  dispute.  The  survey  was  return- 
ed on  another  certificate  by  mistake,  but  of  this  no  advantage 
was  taken.  The  defendant  and  his  tenants  worked  the  lands 
flince  WiUiam  Brashiers  quitted  the  possession  thereof. 

It  was  contended  on  the  part  of  the  defendant,  that  there  was 
no  evidence  of  Zachariah  Brashiers,  the  first  improver,  aban- 
doning his  claim  ;  that  the  improvement  of  William  Brashiers 
was  a  mere  chattel  interest,  not  bound  by  the  judgment,  and 
that  he  probably  left  the  land  and  sold  his  claim  before  the 
same  was  levied  on.  It  was  incumbent  on  the  plaintiff  to  show 
that  he  was  in  possession  of  the  premises  when  the  same  were 
seized  in  execution.  The  compact  between  the  two  States  should 
be  preserved  inviolate.  The  agreement  of  the  Commissioners  was 
confirmed  by  Pennsylvania  on  23d  September,  1780,  and  after- 
wards by  law  passed  1st  April,  1784.  (2  Dall.  St.  Laws,  207.) 
It  was  ratified  by  Virginia  on  23d  June,  1780,  on  the  express 
condition  that  private  property  should  be  secured  and  confirm- 
ed to  individuals.  There  was  a  positive  and  explicit  stipula- 
tion, that  the  elder  or  prior  right  under  either  State  should  be 
preferred.  When  the  agreement  took  place  between  the  Com- 
missioners of  both  States,  or  at  the  ratification  thereof,  no  law 

17 
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of  Pennsylvania  existed,  which  recognized  the  right  of  im- 
provement ;  and  this  too  is  expressly  declared  by  the  Act  of 
30th  December,  1786.  (2  DalL  St.  Laws,  487.)  On  the  other 
hand,  Virginia,  by  her  law  of  3d  May,  1779,  enacts  that  a 
settlement  shall  gain  a  right,  and  defines  a  settlement  to  be 
<«  the  making  of  a  crop  of  corn,  or  residence  on  the  lands  for  one 
year  before  1st  January,  1778." 

It  has  been  determined  at  Washington,  in  Yeates's  Lessee 
V.  Taylor,  that  a  settlement  set  out  in  the  certificate  of  the 
Virginia  Commissioners  shall  not  control  a  prior  Pennsylvania 
right ;  but  where  there  is  no  such  prior  adverse  right  recognized 
by  the  then  existing  laws,  the  certificate  of  the  Virginia  Com- 
missioners must,  in  the  nature  of  the  thing,  be  conclusive  evi- 
dence of  the  title.  A  known  acknowledged  right,  such  as  a 
prior  patent,  or  warrant  or  application,  and  survey  returned 
thereon,  can  only  defeat  the  interest  of  a  Virginia  claimant ; 
and  it  is  hoped,  that  this  being  the  first  direct  attack  of  the 
mutual  compact,  which  involves  the  nationsd  faith,  it  will  be 
firmly  resisted  both  by  the  Court  and  jury. 

The  counsel  for  the  plaintifi*  answered  the  foregoing  arguments 
with  much  ability. 

And  M'Kean,  C.  J.,  in  the  charge  of  the  Court  to  the  jury, 
observed :  That  it  could  not  be  seriously  pretended  that  the  four 
log  improvement,  never  prosecuted  for  twenty-eight  years,  could 
be  deemed  the  shadow  of  a  right.  To  give  an  improvement 
any  equity  whatever,  it  must  not  have  the  smallest  cast  of  an 
abandonment.  The  weight  of  evidence  shews,  that  William 
Brashiers  was  in  possession  of  the  lands  when  the  judgments 
were  obtained  and  the  levies  made  ;  and  there  can  be  no  diffi- 
culty in  pronouncing  under  our  Acts  of  Assembly,  that  if  he 
eould  sell  his  interest  therein  to  the  defendant,  the  Sherifi*  might 
at  an  anterior  period  take  the  same  in  execution.  Should  it  be 
pretended  that  bis  sale  over-reaches  the  judgments  and  execu- 
tions, the  onus  probandi  lies  on  the  party  affirming  this  feet.  If 
it  was  by  writing,  let  the  written  instrument  be  produced  ;  if  it 
is  lost,  or  was  by  mere  parol,  bring  forward  the  witnesses.  The 
offering  no  proof  of  the  sale,  under  the  present  circumstances, 
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b  strong  evidence  that  the  defendant  does  not  wish  to  play  a 
fair  game.  He  affirms  ihejus  proprietatis  in  William  Brashien^ 
by  accepting  his  assignment ;  and  if  it  was  posterior  to  its  being 
levied  on,  the  premises  would  be  subject  to  the  lien.  All  pep- 
sons  are  bound  to  take  notice  of  the  judgments  of  Courts  of 
record,  and  it  is  more  than  probable  that  the  defendant  actually 
knew  of  the  lands  being  seized  on,  from  the  inquisition  being 
held  at  the  house  of  his  brother  Thomas,  nigh  thereunto,  and  its 
notoriety  in  the  country.  Suppose  he  had  a  real  honest  claim 
to  the  lands,  either  under  Brashiers  or  otherwise,  and  he  was 
infonmed  of  the  Sheriflf's  advertisements,  he  should  have  given 
notice  at  the  sale,  to  prevent  the  purchaser  jGrom  being  deceived 
by  payment  of  his  money.  Failing  herein,  he  shall  be  post- 
poned, as  in  the  case  of  a  first  mortgagee,  silently  permitting 
another  to  lend  his  money  on  the  security  of  the  same  lands ; 
or  one  having  a  title  to  lands,  and  suffering  another  to  expend 
his  property  in  buildings  thereon,  without  giving  him  notice  of 
his  right.    2  Vern.  151.    9  Mod.  37,  38.     1  Wms.  394. 

There  can  be  no  doubt,  but  that  on  eveiy  principle  of  moral 
and  poUtical  obligation,  the  compact  between  the  two  States 
should  be  held  sacred.     And  this  brings  it  to  the  question, 
whether  William  Brashiers's  improvement  is  the  elder  or  prior 
right,  under  Pennsylvania.     So  wild  and  extravagant  have  been 
the  notions  of  many  people  about  improvements,  that  it  is  not 
easy  to  define  them.    In  the  language  of  the  Act  of  30th  De- 
cember, 1786,  it  is  understood  to  be  ^^  an  actual  personal  resi- 
dent settlement,  with  a  manifest  intention  of  making  it  a  place 
of  abode,  and  the  means  of  suppoiiing  a  fitmily,  and  continued 
from  time  to  time,  unless  interrupted  by  the  enemy,  or  by 
gmng  into  the  military  service  of  this  country  during  the  war.*' 
The  settlement  in  question  clearly  comes  within  the  descrip- 
tion. 

There  are  three  kinds  of  rights  :  jut  prcprietatis^jus  poss^i' 
sionis^  zndjus  vaguntj  or  an  imperfect  right.  Settlements  may 
be  ranked  among  the  latter  species.  It  is  a  right  to  pre-emp- 
tion ;  a  claim  to  a  favour. 

WiUiam  Penn,  Esq.,  the  first  Proprietary,  died  in  England  in 
1718,  and  his  son  Thomas  continued  in  his  minority  until  1731, 
Richard  his  other  son,  until  1732,    In  this  interval  their  Land 
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Office  was  shut  up,  so  that  during  that  time  Warrants  and  Patents 
were  not  regularly  granted  by  the  Commissioners  of  Property, 
for  transferring  lands  to  applicants.  To  further  the  settlement 
of  the  then  Provbce,  within  that  period,  tickets  signed  by  one 
of  the  Commissioners  of  Property,  or  by  the  Secretary  of  the 
Land  Office,  came  into  practice.  Hence  it  would  seem  sprung 
improvements.  The  old  rule  being  once  relaxed,  greater  liber- 
ties were  taken  by  the  people,  and  emigrants  from  abroad  often 
aeated  themselves  on  vacant  lands,  (see  Act  of  Assembly  passed 
27th  November,  1765,  Miller's  Ed.  vol.  2,  p.  55,)  without  per- 
mission, and  made  valuable  improvements.  The  usage  of  the 
Proprietary  Land  Office  was  favourable  to  these  settlements. 
The  interests  of  the  Proprietaries  were  promoted,  and  the  pre- 
emption of  the  lands  they  occupied  was  generally  considered  as 
belonging  to  the  settlers.  The  inhabitants  of  the  frontier  coun- 
ties in  particular,  availed  themselves  of  the  usage,  and  in  many 
instances  went  much  further  than  was  ever  intended  by  the 
lords  of  the  soil,  or  their  officers. 

When  the  Land  Office  for  the  sale  of  the  lands  purchased  at 
Fort  Stanwix  was  opened,  on  3d  April,  1769,  ^^  those  who  had 
settled  plantations  were  declared  to  have  a  preference ;''  and 
many  judicial  decisions  were  conformable  thereto.  The  Acts  of 
27th  November,  1755,  10th  October,  1779,  and  16th  March, 
1785,  made  improvements  subjects  of  taxation.  Several  other 
laws  since  the  Revolution  are  favourable  to  real  settlements,  and 
particularly  the  Limitation  Act  of  26th  March,  1785,  which 
pre-supposes,  that  under  the  received  usage,  a  recovery  might 
have  been  before  legally  had  under  a  prior  settlement,  improve- 
ment or  occupation,  where  there  had  been  an  attendant  posses- 
sion within  seven  years  before  the  suit  brought.  The  former 
custom  of  granting  the  lands  to  real  improvers,  is  clearly  hereby 
recognized.  And  this  custom  is  much  older  than  the  Virginia 
Act  of  3d  May,  1779,  which  gives  for  the  first  time,  a  preference 
to  settlers,  ^^  who  had  made  a  crop  of  com,  or  resided  on  the 
lands  for  one  year  before  1st  January,  1778."  There  can  be  no 
reason  for  making  a  distinction  between  the  settlers  under  Vir- 
^nia  and  Pennsylvania.  Between  claimants  under  Virginia,  the 
certificate  of  the  Commissioners  is  conclusive  evidence,  but  not 
where  one  of  the  parties  claims  under  Pennsylvania.     And  so 
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have  been  all  the  decisions.  Under  all  the  circumstances  of 
the  case  before  us,  we  think  that  the  plaintiff  is  entitled  to  reco- 
yer,  under  every  principle  of  law  and  equity. 

Verdict  for  the  plaintiff. 

1  Yeates,  p.  618. 

Lessee  of  William  Lynn,  Andrew  Lynn,  John  Lynn,  Ayres 
Lynn,  Isaac  Lynn  and  John  Corbley,  junior,  and  Anna  his 
wife,  against  Thomas  Downes. 

The  case  on  evidence  turned  out  as  follows : 

The  lessors  of  the  plaintiff  claimed  as  heirs-at-law  of  their 
&ther,  Andrew  Lynn.  The  defendant  claimed  a  child's  ^are, 
as  son  of  Thomas  Downes. 

Thomas  Downes  the  father,  filed  an  application  in  the  Land 
Office,  for  300  acres  in  Redstone  settlement,  including  his  im* 
provement,  on  3d  April,  1769.  He  made  his  will  on  the  2d 
March,  1778,  and  died  leaving  thirteen  children,  of  whom  nine 
are  still  living.  His  will  run  thus :  ^^  I  give  and  devise  all  my 
real  and  personal  estate  to  my  widow  Gulielma,  except  JS6, 
which  I  bequeath  to  each  of  my  children ;  and  I  allow  the  line 
between  me  and  my  son-in-law  John  Jones  to  stand  firm.  I 
appoint  my  said  widow  and  my  son  Jeremiah  my  executors." 
He  then  subjoins  the  following  memorandum :  ^^  It  is  my  will, 
that  my  heirs  or  executors  is  to  have  the  one-half  of  the  land 
which  is  166  acres  and  no  more,  and  John  Jones  to  have  the 
other  half,  according  to  our  agreement."  He  had  before  made 
a  division  of  the  land,  with  his  son-in-law. 

On  the  21st  October,  1788,  the  widow  and  executrix  and 
three  of  the  children  convey  their  shares  and  interests  to  Benja- 
min Brashiers  and  his  heirs  in  consideration  of  20^.  per  acre ; 
and  on  the  28th  March,  1789,  Brashiers,  by  an  assignment 
indorsed  on  the  former  bill  of  sale,  ^^  seUs  and  transfers  all  his 
right,  tide  and  interest  in  the  within  writings  to  Andrew  Lynn" 
(the  father)  ^^  for  value  received,"  without  using  any  words  of 
inheritance  therein. 

On  the  24th  September,  1789,  Jeremiah  Downes,  the  other 
executor,  conveys  all  bis  right  and  interest  to  the  said  Andrew 
Lynn,  in  consideration  of  J61 5. 
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On  the  29th  September,  1783,  a  warrant  issued  to  re-suirey 
the  lands  for  the  use  of  John  Jones  and  the  heirs  of  Thomas 
Downes  according  to  his  will,  on  which  a  re-survey  was  after- 
wards returned,  containing  151i  acres,  and  the  usual  allowance. 

The  questions  between  the  parties  turned  upon  the  construc- 
tion of  the  deed  from  Brashiers  to  Lynn,  and  of  the  will  of 
Thomas  Downes. 

It  was  contended  for  the  defendants,  that  Brashiers's  deed, 
containing  no  words  of  inheritance,  passed  no  more  than  an 
estate  for  life  to  Lynn,  which  was  now  spent ;  and  therefore  the 
plaintiff  showed  no  title  to  the  lands.  The  rule  of  law  was  so 
clearly  settled,  that  in  deeds  the  word  "  heirs'*  was  indispensa- 
bly necessary  to  rest  an  estate  in  fee-simple,  it  could  need  no 
animadversion. 

Gulielma  and  Jeremiah  Downes  do  not  convey  as  executors ; 
they  merely  transfer  their  own  shares  of  the  land.  So  of  the 
three  children  who  have  executed  the  deed.  And  the  opinion 
of  the  family  as  well  as  the  grantee,  is  a  good  criterion  to  judge 
of  the  testator's  intention.  The  warrant  of  re-survey  was  taken 
out  by  joint  consent,  for  the  common  benefit  of  all  the  issue. 
The  JB6  legacy  to  each  child  is  not  made  pajrable  out  of  tiie 
lands.  The  expressions  in  the  conclusion  of  the  will  are  clear 
who  shall  have  the  lands  ;  not  his  widow,  but  his  heirs  or  exec- 
utors ;  the  latter,  if  they  shall  find  it  necessary  to  sell  for  payment 
of  debts ;  the  former,  if  they  shall  discharge  the  debts  themselves. 
This  clause  narrows  and  restrains  the  operation  of  the  general 
words  ^'  real  and  personal  estate"  in  the  devise  to  his  'mdow  in 
the  first  sentence. 

But  BY  THE  Court  : — The  operation  of  applications  and  sur- 
veys thereon,  is  best  explained  by  the  usage  of  the  State  ;  and  as 
that  usage  alters,  so  will  the  law.  No  such  titles  are  known  in 
England,  and  the  strict  rules  of  law  there,  are  inapplicable  to 
our  system.  An  application  is  the  mere  inception  of  a  title, 
on  which  no  more  is  paid  than  Is.  6d.,  the  mere  office  fees  of 
entering  it.  It  vests  a  mere  equitable  interest  in  the  party,  the 
legal  estate  remaining  in  the  commonwealth  in  trust.  The 
right  is  eventually  completed  by  obtaining  a  Patent. 
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We  haye  often  seen,  that  rights  under  applications  and  War- 
rants also,  have  been  assigned  by  blank  indorsements,  and  that 
the  sale  of  improvements  has  taken  place  by  the  payment  of 
money,  or  the  delivery  of  a  specific  article  by  way  of  conside- 
ration ;  and  such  transfers  and  sales  have  always  been  estab- 
lished. This  point  was  resolved  at  Bedford,  during  our  present 
circuit,  in  Paxton's  lessee  v.  Price. 

In  the  instance  before  us,  the  subject-matter  must  be  consi- 
dered ;  and  Brashiers's  assignment  conveys  to  Andrew  Lynn  all 
his  right,  title,  and  interest  in  the  within  writings.  It  refers  to 
the  other  conveyance,  on  which  it  is  indorsed. 

The  intention  of  the  parties  is  clear.  The  title  passed  for  a 
valuable  consideration,  and  the  money  paid  raises  an  use,  which 
Chancery  would  carry  into  execution.  It  operates  as  a  statute 
conveyance ;  and  we  apprehend  that  the  vendor  would  be  con- 
sidered as  a  trustee  for  the  vendee,  and  consequently  that  all 
his  equitable  interest  passed  to  the  ancestor  of  the  lessors  of  the 
plaintiff. 

T*he  will  is  obscurely  penned ;  but  the  intention  of  the  tes- 
tator, extracted  from  the  words  of  the  will  taken  altogether, 
shall  govern  its  construction,  and  not  the  opinion  of  his  family. 
The  first  words  are  clear  and  explicit,  and  convey  an  estate  in 
fee-simple  to  the  widow,  chargeable  with  j£6  to  each  child. 
The  thirteen  children  would  then  get  jE78  clear  of  all  deduc- 
tions ;  which  under  the  known  circumstances  of  the  country, 
labouring  under  an  Indian  war  and  the  claims  of  Virginia  to 
the  soil,  would  not  be  an  inadequate  provision,  when  his 
widow's  maintenance  is  taken  into  view.  It  will  be  difficult  to 
account  for  the  principle  on  which  he  devised  J£6  to  each  of 
his  children,  if  he  intended  that  beyond  that  amount  they  should 
equally  inherit  all  his  lands. 

It  is  said,  that  the  concluding  clause  of  the  will  is  repugnant 
to  the  first  devise  to  his  wife,  and  must  restrict  the  meaning  of 
the  general  words  he  had  before  used.  But  who  under  this 
construction,  were  then  to  take  ?  His  issue  or  his  executors  ?  It 
is  wholly  uncertain ;  and  if  there  had  been  no  former  devise  of 
the  lands,  this  devise  would  have  been  void  on  that  account, 
and  could  not  take  effect.  On  both  points,  therefore,  the  ver- 
dict should  be  for  the  plaintiff. 

Verdict  fro  quer. 
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12  Sergeant  &  R.  Rep.  p.  149. 
Barton  and  others  against  Glasgo.     In  error. 

Writ  of  error  to  the  Common  Pleas  of  Huntingdon  County. 

In  the  court  below,  it  was  an  action  of  ejectment  brought  by 
William  P.  C.  Barton  and  others  against  John  Glasgo.  The 
dispute,  which  was  about  nine  acres  of  land,  was  occasioned 
by  an  interference  of  the  tracts  held  by  the  plaintiffs  and  the 
defendant.  The  plaintiffs  claimed  under  a  Warrant  for  four 
hundred  acres  to  Samuel  Scott,  the  1st  February,  1794,  on 
which  there  was  a  survey  of  four  hundred  and  thirty-three 
acres,  one  hundred  and  thirty-three  perches,  made  the  24th 
May,  1794,  and  returned  the  29th  of  September,  1795.  The 
defendant  claimed  under  an  improvement  by  John  Hess,  in  the 
year  1785.  Hess  conveyed  to  John  Lichty,  the  22nd  of  Sep- 
tember, 1785,  who  conveyed  to  John  Hunter  the  20th  of  Sep- 
tember, 1792,  who  conveyed  to  John  Glasgo,  the  defendant, 
the  8th  of  April,  1795.  The  defendant  took  out  a  Warrant  for 
three  hundred  acres,  the  21st  of  November,  1810,  on  which  a 
survey  of  three  hundred  and  twenty-two  acres  seventy-five 
perches  was  made  on  the  21st  of  November,  1810,  and  a  patent 
issued  to  the  defendant  the  20th  of  December,  1815.  No  step 
was  taken  towards  ascertaining  the  bounds  of  the  improvement 
under  which  the  defendant  derived  his  title,  till  about  the  year 
1801 ;  when  an  inofficial  survey  was  made,  and  the  lines  and 
boundaries  marked.  Some  alteration  was  made  in  these  bound- 
ries,  by  the  official  survey  on  the  defendant's  Warrant,  in  1810, 
but  both  these  surveys  included  the  land  in  dispute.  The 
plaintiffs  gave  evidence  to  prove  that  the  defendant's  official 
survey  did,  in  fact,  contain  three  hundred  and  eighty-one  acres 
one  hundred  and  forty-nine  perches. 

The  opinion  of  the  Court  was  not  asked  on  any  point  of  law 
by  either  party;  but  when  the  following  charge  had  been  deli- 
vered by  the  President,  it  was  excepted  to  by  the  counsel  for 
the  plaintiffs. 


« 


The  plaintiff  claims  under  Warrant  and  survey,  the  defend- 


/ 


TITLB  BY  IMPROVEMENT,  ETC.  187 

ant  under  an  ancient  settlement.  If  the  land  vrag  vacant  when 
the  plaintiffs  located  their  Warrant,  by  actual  surrey  upon  the 
ground,  their  title  would  prevail.  If  actually  appropriated,  by 
a  resident  settlement  upon  the  ground,  then  the  plaintiffs'  War- 
rant  and  survey  would  not  prevail  against  it. 

'^  The  plaintiffs  contmd  the  land  was  vacant  at  the  date  of 
their  Warrant  and  survey:  1.  Because  they  say  the  settlement 
and  improvement  under  which  the  defendant  claims,  had  been 
abandoned ;  and  secondly,  Because  they  say  that  the  said  im- 
provement, even  if  not  abandoned,  never  did  include  the  spot 
of  land  in  dispute. 

^*  If  Hunter  was  actually  on  the  land  in  dispute  at  the  date  of 
the  plaintiffs  Warrant  and  survey,  holding  it  by  actual  settle- 
ment and  improvement,  that  would  repel  the  general  presump- 
tion of  abandonment.  If  the  survey  was  void  in  the  begin- 
ning, it  could  not  become  valid  by  any  subsequent  Act. 

"John  Hess  was  in  possession  between  1786  and  1788.  We 
do  not  know  how  long  he  continued.  Hess  sold  to  John  Lichty 
on  the  22nd  of  September,  1788.  We  know  of  no  possession 
in  him.  Lichty  sold  to  John  Hunter  in  September,  1792.  He 
continued  in  possession,  as  he  states,  from  that  period,  or  very 
shortly  after  it,  till  the  fall  of  1794 ;  consequently  he  was  in 
possession  at  the  date  both  of  the  plaintiffs  Warrant  and  survey. 
He  sold  to  the  defendant  on  the  8th  of  April,  1796.  Glasgo 
leased  it  to  Hopkins  in  1797,  for  three  years.  The  survey 
round  the  defendant's  claim,  by  Steel,  is  supposed  to  have  been 
made  about  the  year  1801.  In  the  mean  time,  the  defendant 
worked  the  land  by  his  sons,  he  living  three  miles  distant ;  and 
about  1806  or  1807,  William  Glasgo  built  his  new  house.  The 
defendant  afterwards  moved  on,  and  has  continued  there  ever 
since.  The  evidence  does  not,  in  our  opinion,  establish  a 
general  abandonment. 

"  The  principal  question  in  the  cause,  as  the  evidence  appears 
to  the  Court,  is,  Whether  the  particular  spot  in  controversy  was 
so  situated,  in  relation  to  the  place  of  residence  and  the  im- 
provement made,  as  to  indicate,  by  a  reasonable  presumption, 
that  it  constituted  part  of  it?  The  settler  had  a  right  to  include 
it.    He  had  a  right  in  any  way,  to  demonstrate  his  intention  to 

do  so. 

18 
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"It  is  a  point  to  be  decided  by  the  jury,  whether  it  was 
intended  as  a  part  or  not,  by  its  distance  or  its  proximity,  the 
nature  of  the  soil,  the  waters,  and  any  other  considerations  in 
relation  to  its  position.  If  these  circumstances  indicated  the 
particular  spot  in  dispute,  as  a  part  of  the  general  tract  of  the 
settler,  so  as  to  give  reasonable  notice  of  the  fact  to  the  subse- 
quent warrantee,  it  would  have  been  fraudulent  in  him  to  have, 
under  such  circumstances,  included  it.  On  the  other  hand,  if 
it  was  so  remote,  from  distance  and  local  situation,  as  to  furnish 
no  indication  of  the  settler^s  intention  to  include  it,  then  the 
warrantee  would  have  been  justifiable  in  appropriating  it  to 
himself  by  survey,  unless  he  had  express  notice  of  the  settler's 
'  intention  to  include  it.  A  case  may  be  so  situated,  as  to  render 
it  extremely  difficult  for  a  jury  to  decide  ;  but  when  called  on, 
they  must  do  so  in  the  mode  best  calculated  to  protect  the  rights 
of  the  parties.  The  evidence,  and  the  decision  of  facts,  are 
referred  to  the  jury — we  have  stated  the  law;  it  is  for  you,  con- 
formably to  the  one  and  the  other,  to  find  your  verdict. 

"  The  Act  of  the  8th  April,  1785,  was  intended  to  prohibit 
unofficial  and  unauthorised  surveys  from  being  made,  and  persons 
from  marking  unauthorised  lines  upon  the  ground,  by  which  set- 
tlers and  others  might  be  deterred  from  appropriating  such  land 
to  themselves.  Therefore  it  is,  that  warrants  cannot  be  taken 
out  and  applied  to  such  previous  surveys,  so  as  to  give  any  title. 
"  In  the  case  before  us,  the  Warrant  is  dated  the  1st  Feb- 
ruary, 1794 ;  the  survey,  not  until  the  24th  of  May,  1794 ;  a 
receipt  for  surveying  fees,  and  incidental  expenses,  the  19th  of 
April,  1794.  The  presumption  is,  that  the  warrant  issued  the 
day  it  bears  date,  and  that  the  survey  was  made  the  day  it 
purports  to  have  been  made.  The  fact  of  the  certificate,  for 
the  payment  of  the  purchase*money,  bearing  date  after  the  sur- 
vey, does  not  in  law  defeat  the  plaintiffs^  right  to  recover.  It 
is  well  accounted  for,  by  supposing  the  money  paid  was  cre- 
dited in  the  usual  way  to  the  nominal  warrantee,  and  this  was 
afterwards  procured  by  William  Barton  to  supply  the  place  of  a 
deed-poll.*' 

Shippen^  for  the  plaintiffs  in  error. 
McMtilleny  for  the  defendant  in  error. 
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The  opinion  of  the  Court  was  deliyered  bj 

TiLGHMAK,  C.  J.     The  errors  which  have  been  assigned,  ma^r 
be  reduced  to  three  heads : 

1.  The  Court  instructed  the  jury,  that  if  Hunter,  under  whom 
the  defendant  claims,  was  actually  living  on  the  land  at  the 
date  of  the  plaintiffs'  warrant  and  survey,  holding  by  actual 
settlement,  it  would  repel  any  general  presumption  of  abandon* 
ment,  and  that,  in  their  opinion,  the  evidence  did  not  establish 
a  general  abandonment  of  the  defendant's  improvement.  This 
is  said  to  be  an  erroneous  direction,  but  to  me  it  appears  to  be 
clearly  right.  The  defendant  proved  an  actual  possession  and 
settlement  by  John  Hess,  continued,  with  some  intervals, 
(during  which  no  person  was  actually  on  the  land,)  down  to 
himself;  and,  in  particular,  he  proved  that  Hunter,  from  whom 
he  purchased,  was  living  on  the  land  at  the  very  time  the  war- 
rant of  the  plaintiffs  was  taken  out,  and  their  survey  made. 
How  was  it  possible,  then,  that  there  could  be  any  legal  pre- 
sumption of  an  abandonment  of  the  defendant's  improvement  ? 
It  would  have  been  a  presumption  in  the  face  of  fact  and  truth. 
If  the  plaintiffs'  counsel  had  thought  proper  to  ask  the  Court's 
opinion,  whether  the  facts  sworn  to  by  the  defendant's  wit- 
nesses, if  believed  by  the  jury,  amounted  to  an  abandonment, 
the  answer  ought  to  have  been,  that  they  did  not.  Questions 
of  abandonment  often  depend  on  complicated  facts,  and  are 
left  to  the  jury ;  but  here  the  matter  was  so  plain,  that  the 
Court  would  have  been  justified  in  charging  the  jury,  that  upon 
the  facts,  if  believed,  there  was,  in  law,  no  abandonment. 

2.  The  second  error  assigned  is,  in  saying,  that  if  the  plain- 
tiffs' survey  was  void  in  the  beginning,  it  could  not  become 
valid  by  any  subsequent  act.  To  understand  this  error,  it  must 
be  noticed,  that  it  had  been  contended  by  the  defendant's 
counsel,  that  the  plaintiffs'  survey  was  void,  under  the  Act  of 
April,  1785,  because  it  was  made  before  the  Warrant  came  to 
the  hands  of  the  Deputy-Surveyor.  The  Court  said,  that  if  the 
survey  was  void  by  the  positive  enactment  of  an  act  of  Assembly, 
nothing  subsequent  could  make  it  good.  But  they  also  said, 
that  from  the  evidence,  it  ought  to  be  concluded,  that  the  War- 
rant was  in  the  hands  of  the  Surveyor  before  he  made  the  sur- 
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yey.    So  that,  certainly,  the  plaintiffs  cannot  say  they  were 
injured  by  this  part  of  the  charge. 

3.  But  the  error  principally  relied  on,  is  supposed  to  lie  in 
the  following  expressions:  ^^  The  principal  point  in  the  cause, 
as  the  eyidence  appears  to  the  Court,  is,  whether  the  particular 
iqpot  in  controversy,  was  so  situated  with  respect  to  the  place 
of  residence,  and  the  improvement  made,  as  to  indicate,  by  a 
reasonable  presumption,  that  it  constituted  part  of  it.  The 
settler  had  a  right  to  include  it — he  had  a  right,  in  any  way,  to 
demonstrate  his  intention  to  do  it.  It  is  a  point  to  be  decided 
by  the  jury,  whether  it  was  intended  as  a  part  or  not,  by  its 
distance,  or  its  proximity,  the  nature  of  the  soil,  the  waters, 
and  any  other  considerations  in  relation  to  its  position.  1£ 
these  circumstances  indicated  the  particular  spot  in  dispute,  as 
a  part  of  the  general  tract  of  the  settler,  so  as  to  give  reasonable 
notice  of  the  fact  to  the  subsequent  warrantee,  it  would  have 
been  fraudulent  in  him,  to  have,  under  such  circumstances^ 
included  it.  On  the  other  hand,  if  it  was  so  remote,  as,  from 
distance  and  local  situation,  to  furnish  no  indication  of  the  set- 
tler's intention  to  include  it,  the  warrantee  would  have  heem 
justifiable  in  appropriating  it  to  himself  by  survey,  unless  he 
had  express  notice  of  the  settler's  intention  to  include  it.  The 
evidence  and  the  decision  of  facts  are  referred  to  the  jury ;  we 
have  stated  the  law — it  is  for  the  jury,  in  conformity  to  the  facts 
and  the  law,  to  give  their  verdict."  Now,  as  the  attention  o£ 
the  Court  was  not  pointed  to  any  particular  matter  of  law,  by 
request  of  the  plaintiffs"  counsel,  what  we  have  to  decide  is,  not 
whether  it  was  not  possible  to  deliver  a  more  pertinent  charge,  but 
whether  there  was  error  in  that  which  was  delivered.  The  Court 
undertook  to  lay  down  the  general  law  between  a  settler  and  a 
warrantee.  Jlnd  I  cannot  say,  thaU  in  their  general  principles^ 
there  was  any  error.  If  there  are  particular  circumstances 
which  exempts  the  case  from  the  general  rule,  it  is  the  business 
of  the  counsel  to  ask  the  Court's  opinion  of  the  law  on  those 
circumstances.  When  Hess  made  his  improvement,  he  had  a 
right  to  take  up  four  hundred  acres  under  it,  though  he  might 
take  as  much  less  as  he  pleased.  And  if  he  had,  even  in  an 
unofficial  manner,  designated  his  boundaries,  however  little 
they  might  contain,  any  other  person  might  have  taken  up  all 
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the  land  -without  them.  But  if  a  settler  has  made  no  indication 
of  the  extent  of  his  claim,  it  would  be  prudent  in  wkj  other  per- 
son who  means  to  take  up  land  near  him,  to  call  on  him,  and 
request  him  to  mark  his  lines.  If  this  request  is  not  made,  but 
a  warrantee  proceeds  to  make  his  surrey,  it  must  be  at  his  own 
peril ;  for,  in  case  of  a  dispute,  I  know  no  way  of  deciding  it, 
but  by  the  opinion  of  a  jury,  as  to  a  reasonable  location  of  a 
settler's  tract ;  regard  being  had  to  shape,  soil,  water,  and  other 
circumstances.  The  setder,  it  is  true,  has  no  right  to  more  than 
four  hundred  acres — but  the  warrantee  cannot  locate  these  four 
hundred  acres,  just  as  he  pleases.  The  jury  must  decide  be* 
tween  them.  But  if  the  settler  refuses,  on  request,  to  mark  his 
boundaries,  his  conduct  is  so  unreasonable,  that  every  presump* 
tion  should  be  made  against  him.  He  has  no  right  to  keep  a 
large  body  of  land  vacant,  under  pretence  of  a  title  to  four  hun- 
dred acres  in  any  direction  he  chooses.  These  are  the  general 
principles  which  have  been  heretofore  laid  down  by  this  court, 
and  I  do  not  see  any  thing  in  this  charge  materially  differing 
from  them.  Almost  every  case  has  peculiar  circumstances,  on 
wbich  points  of  law  arise.  But  it  certainly  is  not  the  duty  of 
this  Court,  to  be  astute  in  reversing  judgments,  for  matters  on 
wbich  the  Court  below  has  given  no  opinion,  and  on  which  we 
must  suppose,  it  would  have  given  a  right  opinion,  had  it  been 
asked.  In  the  present  instance,  I  do  not  perceive  error  in  any 
thing  that  was  said,  or  that  the  jury  were  misled  by  the  Court's 
omitting  to  say  any  thing,  which,  without  the  request  of  the 
plaintiff's  counsel,  they  were  bound  to  say.  I  am  therefore  of 
opinion,  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


3  Binney's  Reports,  p.  175. 
Bonnett's  Lessee  against  Devebaugh  and  Smith. 

Teates,  Justice.  The  defendants  have,  in  this  instance, 
appealed  from  the  decision  of  the  Circuit  Court  of  Bedford 
County. 

It  appears  from  the  report  o£  the  case,  Aat  the  plaintiff  found- 
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ed  his  pretensions  to  the  lands  in  controversy,  on  a  patent  issued 
to  George  Croghan,  bearing  date  30th  May,  1763,  one  moiety 
whereof  became  vested,  by  divers  mesne  conveyances  in  Jacob 
Bonnet,  and  for  which  he  obtained  a  verdict.  The  defendants 
claimed  under  an  actual  settlement  and  improvement,  com* 
menced  (as  it  was  said,)  by  Thomas  Croyle  in  1753,  and  duly 
continued  from  time  to  time,  unless  when  he  was  driven  off  by 
the  savages. 

The  patent  is  founded  on  a  warrant  of  acceptance,  dated  26th 
May,  1763,  of  a  survey  made  by  John  Armstrong  in  17&5, 
which  calls  for  Thomas  Croyle  on  the  course  N.  75°  W.  320 
perches.  This  warrant  recites,  that  "  by  our  consent  and  direc- 
tion, there  was  surveyed  for  George  Croghan  by  John  Arm- 
strong, Deputy-Surveyor,  a  tract  of  land  on  Snake  Spring  in 
1753,  containing  390  acres  and  111  perches  for  which  he  had 
agreed  to  pay  <£15  10s,  for  every  hundred  acres,  and  interest 
from  1st  March,  1755," — and  requires  the  Surveyor-General  to 
accept  the  survey,  and  return  it  into  the  Secretary's  Office. 

No  point  of  law  is  better  established,  than  that  recitals  in  a 
deed  are  evidence  against  the  grantors,  and  those  claiming 
under  them  by  subsequent  conveyances,  but  not  against  the 
persons  holding  under  them  by  prior  rights,  Gilb.  Law,  Evid, 
99,  100 ;  12  Vin.  129,  233  ;  Ball.  67 ;  Vaugh.  74 ;  2  Lev. 
108 ;  1  Salk.  286.  It  clearly  follows  from  hence,  that  the  asser- 
tion of  the  authority,  under  which  the  survey  was  made,  either 
in  the  warrant  of  acceptance  or  patent,  (}oes  not  legally  prove 
that  authority,  as  to  the  present  defendants,  if  they  held  under 
a  settlement  prior  thereto. 

The  counsel  of  the  plaintiff,  fully  sensible  hereof,  attempted 
to  establish  that  fact  by  the  deposition  of  Wm.  Lyon,  Esquire, 
who  swore,  that "  he  heard  John  Armstrong  say,  that  he  had 
received  instructions  in  writing  from  the  Proprietary  Agents,  to 
survey  lands  in  Ray's  Town  Settlement,  or  such  lands  as  (Jeorge 
Croghan  would  show  or  direct ;  and  that  he  thought  he  saw 
one  or  two  such  orders  from  the  aforesaid  agents  to  General 
Armstrong." 

The  declarations  of  John  Armstrong,  thus  proved,  were 
objected  to  upon  the  trial ;  but  the  Chief  Justice  ruled  the  same 
to  be  evidence  under  the  peculiar  circumstances  of  the  case^ 
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though  with  hesitation  ;  and  at  the  instance  of  the  defendants' 
counsel,  reserved  the  point  for  future  discussion.  The  fact  was 
notorious,  and  it  was  admitted,  that  Armstrong  was  the  Deputy- 
Surveyor  of  the  district,  and  had  been  dead  some  years ;  and 
that  his  office  with  all  the  papers  therein,  was  consumed  by 
fire  at  Carlisle  in  1763.  It  was  agreed,  that  hearsay  in  general 
is  not  evidence  against  third  persons ;  and  that  pedigree  or 
custom,  which  form  exceptions  to  the  general  rule  upon  the 
ground  of  necessity,  do  not  come  in  question  here.  But  it  is 
attempted  to  distinguish  the  declarations  of  a  public  officer  who 
is  dead,  from  those  of  individuals,  upon  local  reasons. 

I  cannot  bring  my  mind  to  assent  here,  on  principle ;  and  if 
precedents  are  to  govern,  I  find  the  point  has  been  determined 
in  a  different  way.  It  is  not  disputed,  that  the  late  Proprie* 
taries,  as  the  absolute  lords  of  the  soil,  under  their  original 
chartered  rights,  might  at  their  will  and  pleasure  grant  prefer- 
ences to  individuals,  who  were  inclined  to  purchase  any  portion 
of  their  vacant  and  unappropriated  lands ;  but  having  erected 
a  Land  Office  for  the  sale  of  their  lands,  all  persons  complying 
with  the  terms  held  out  by  the  rules  or  custom  thereof,  acquired 
a  right  to  the  proportion  of  land  appropriated  to  their  use,  not 
only  against  other  individuals,  who  might  thereafter  attempt  to 
appropriate  the  same  land,  but  even  against  the  Proprietaries 
themselves,  unless  they  had,  previously,  and  by  some  act  of 
notoriety,  evidenced  their  intention  to  withdraw  such  land  from 
the  general  mass  of  property,  and  to  appropriate  it  to  individual 
use.  4  Cran.  407,  Penn^s  Lessee  vs.  Kline.  A  warrant  or 
order  of  survey,  some  written  direction  or  instructions  from  the 
Commissioners  of  Property,  or  some  one  of  them,  became  neces- 
sary, to  justify  the  Surveyor-General  or  his  deputies,  in  locating 
land  applied  for,  and  subtracting  it  from  the  bulk  of  vacant  soil. 
So  far  am  I  from  subscribing  to  the  doctrine  contended  for  by 
the  plaintiff,  that  where  there  is  a  departure  from  the  common 
modes  of  granting  lands,  there  should  be  any  deviation  from  the 
established  rules  of  evidence  to  meet  an  uncommon  or  unfor- 
tunate occurrence,  I  feel  myself  strongly  disposed  rigidly  to 
adhere  to  those  rules,  upon  grounds  of  extended  sound  policy, 
and  of  public  welfare.  The  authority  under  which  surveys  are 
made,  is  generally  to  be  found  in  the  books  of  the  Land  Office, 
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or  at  least  some  entry  thereof.  Where  diligent  search  has  been 
made,  and  no  official  copy  of  such  paper  or  entry  can  be  pro- 
cured)  after  proving  that  such  paper  did  once  exist,  an  unofficial 
copy  will  be  received  in  evidence ;  and  where  there  is  no  copy, 
the  contents  of  the  warrant,  order,  or  written  direction  may  be 
shewn  by  parol  testimony.  I  am  ignorant  of  any  other  mode 
pointed  out  by  the  law,  to  supply  the  loss  of  an  original  paper. 

In  Nesbitt's  Lessee  v.  Karr  &  Rankin,  at  a  Court  of  Nisi 
Prius  held  in  Huntingdon  County,  in  May,  1793,  before  McKean, 
Chief  Justice,  and  myself,  it  was  resolved,  that  the  declarations 
of  the  Secretary  of  the  Land  Office,  could  not  be  received  in 
evidence,  and  had  no  legal  operation.  To  admit  them,  would 
introduce  all  the  evils  intended  to  be  prevented  by  the  Act  of 
Frauds  and  Perjuries.  In  Drinker's  Lessee  v.  Holliday,'at  Nisi 
Prius,  in  the  same  county,  in  May,  1796,  Shippen,  Justice,  and 
myself  held,  that  the  declarations  of  the  Surveyor-General  as 
to  what  passed  at  the  time  of  the  return  of  a  survey,  could  not 
go  to  the  jury.  His  certificate  of  official  papers  was  good  evi- 
dence ;  but  independent  facts  could  only  be  established  by  his 
oath  or  affirmation,  as  in  the  case  of  other  witnesses.  And  in 
Steele  and  Wife's  Lessee  v.  Findlay  et  al.,  at  a  Circuit  Court 
held  in  York  county  in  April,  1801,  by  myself  and  Judge  Brack- 
enridge,  a  letter  from  William  Peters,  Secretary  of  the  Land 
Office,  asserting  the  contents  of  a  paper  which  he  had  seen  in 
his  office  executed  by  the  parties,  was  overruled  in  evidence. 
In  all  these  difierent  instances,  the  public  officer  was  dead  at 
the  times  of  the  several  trials.  I  might  swell  the  list  of  cases 
determined  on  this  head  to  a  much  greater  extent ;  but  I  appre- 
hend, a  sufficient  number  has  been  cited. 

It  was  contended  by  the  plaintiff's  counsel  on  the  argument  of 
the  appeal,  that  Armstrong  and  Wife's  Lessee  v.  Morgan,  tried 
at  Huntingdon,  I8th  May,  1803,  before  myself  and  Judge 
Smith,  was  much  like  the  present  in  principle,  and  that  the  re- 
citals in  a  Warrant  of  acceptance,  were  in  that  case  held  con- 
clusive on  an  actual  settler,  who  occupied  the  lands  prior 
thereto.     This  is  peremptorily  denied. 

The  dissimilarity  between  the  two  cases  will  appear  on  a  con* 
trast  of  the  evidence.  It  appears  by  my  notes,  that  in  the 
Huntingdon  cause,  the  plaintiff's  counsel  after  opening,  offered 
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in  the  first  instance  to  prove  that  the  Land  0£5ce  had  been 
searched  with  care,  and  that  the  smallest  vestige  of  a  written 
order  to  John  Armstrong  to  make  the  survey  in  question  could 
not  be  found.  This  the  defendant's  counsel  dispensed  with ; 
and  that  fact  stood  admitted.  Two  depositions  of  Samuel 
Findlay,  an  assistant  of  Armstrong,  taken  in  1801  and  1802, 
were  then  read  in  evidence.  He  swore,  that  in  1761  he  saw 
written  instructions  from  Richard  Peters,  Secretary  of  the  Land 
Office,  to  John  Armstrong,  the  deputy  of  the  district,  to  survey 
for  George  Croghan,  four  thousand  acres  of  land  on  or  about 
Aughwic  creek,  and  that  he  surveyed  the  same  accordingly  in 
November,  1761,  agreeably  to  the  written  directions  of  Crog- 
han, and  annexed  a  plot  to  his  second  deposition  made  at  the 
time ;  that  one  of  the  tracts  surveyed  was  intended  by  Crog- 
han for  Warder  and  Franks,  one  other  for  George  Ross,  and  the 
third  for  John  Armstrong,  which  included  the  lands  then  in 
controversy.  For  the  survey  of  this  last  tract,  a  Warrant  of 
acceptance  issued  in  favour  of  Armstrong,  dated  8th  March, 
1774,  which  stated  that  no  Warrant  had  previously  issued.  A 
Patent  granted  to  James  Foley,  under  the  claim  of  Warder  and 
Franks,  dated  19th  October,  1773,  was  produced  by  the  plain- 
tiff, which  recited,  ;that,  ^'the  three  different  surveys  had  been 
made  for  Croghan  by  the  Proprietary's  consent  and  direction." 
It  was  shown  in  evidence,  that  one  John  Price,  well  knowing 
the  survey  which  had  been  made  for  Croghan,  had  seated  him- 
self on  the  disputed  lands  in  March,  1771,  cleared  between 
thirteen  and  seventeen  acres  of  land,  erected  a  cabin  and  lived 
therein  for  three  years ;  that  he  verbally  sold  his  claim,  including 
fifteen  acres  of  grain  then  in  the  ground,  to  John  Morgan,  for 
J630,  in  the  fall  of  1774 ;  and  that  about  this  time  Findlay  in- 
formed Morgan  that  the  lands  had  been  surveyed  for  Croghan, 
and  gave  him  a  copy  of  the  draught ;  and  that  Morgan  never 
claimed  the  land  by  settlement,  until  some  supposed  mistake 
had  occurred  in  the  returns  of  survey  made  for  Croghan. 

Upon  this  state  of  facts,  it  is  clear,  that  the  existence  of  the 
written  order  of  R.  Peters  being  established,  and  that  in  all 
probability  it  had  been  burnt  with  other  office  papers,  in  Arm- 
strong's house  in  1763,  it  was  competent  to  the  plaintiffs  (after 
the  admitted  fact,  that  no  trace  could  be  found  of  it  in  the  Land 
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Office  on  the  most  carefal  search,)  to  give  oral  testimony  of  the 
contents  of  that  paper,  by  a  person  who  had  seen  and  perused 
it.  If  any  stress  was  laid  by  either  of  the  members  of  the 
Court  on  the  recital  in  Foley's  Patent,  of  which  I  am  not  at 
present  aware,  it  could  only  have  been,  that  it  corroborated  the 
oath  of  Findlay ;  and  this  too  in  the  case  of  a  squatter,  who 
knew  of  the  previous  adverse  right  before  he  went  on  the  land, 
and  whose  most  inadequate  terms  of  sale  to  the  defendant's 
ancestor,  aiforded  internal  evidence  that  he  did  not  hold  under 
a  settlement  right.  Of  the  legal  effect  of  a  recital  in  a  deed, 
I  think  it  scarcely  possible,  that  either  of  us  could  have  enter- 
tained the  smallest  doubt. 

The  defendants'  counsel  have  insisted  in  their  argument,  that 
no  right  could  have  vested  in  Croghan,  until  his  return  of  sur- 
vey was  accepted  in  the  office  of  the  Surveyor-General ;  and 
have  compared  his  case  to  that  of  a  shifted  Warrant  or  location, 
if  even  the  written  order  of  survey  had  been  produced  on  the 
trial.  I  am  not  prepared  at  present  to  go  to  that  extent.  If 
we  take  it  for  granted  that  the  testimony  of  Mr.  Lyon  precisely 
agrees  with  the  phraseology  of  the  supposed  instructions,  they 
cannot  with  propriety  be  resembled  to  a  removed  or  shifted 
location,  adapted  to  other  lands.  The  expressions  '^  Lands  in 
Ray's-Town  Settlement,"  though  vague  in  themselves  and 
wanting  precision,  may  be  supposed  in  some  degree  to  answer 
the  lands  in  question,  and  the  survey  in  such  case,  if  made  on 
vacant  lands,  would  complete  the  contract.  The  order  in  one 
respect  might  be  assimilated  to  a  removed  location,  that  a  per- 
son by  inspecting  it  in  the  files  of  the  office,  could  not  tell  to 
what  portion  of  specific  soil  the  order  was  applicable ;  but  this 
is  a  mischief  to  which  all  indescriptive  locations  are  more  or 
less  subjected. 

It  would  seem  to  be  rather  of  a  mixed  kind,  and  not  con- 
fined to  a  particular  spot.  The  words  used  by  Mr.  Lyon  are  in 
the  disjunctive  :  "  Lands  in  Ray's-Town  Settlement ;"  "  Or 
such  lands  as  George  Croghan  should  show  or  direct."  Under 
such  an  unusual  species  of  order,  I  feel  myself  disposed  to  pur- 
sue a  middle  course ;  and  should  think  that  the  title  would 
rekte  back  to  the  time  of  survey,  provided  that  the  same  was 
returned  in  a  reasonable  time  under  all  existing  circumstances, 
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but  not  otherwise.  Soioe  time  must  necessarily  elapse  before  a 
survey  made  at  a  distance  can  be  possibly  returned  to  the  Sur- 
veyor-General ;  and  the  general  practice  of  Deputy  Surveyors 
in  making  their  returns,  would  have  much  weight  on  my  mind 
in  a  question  of  this  nature.  But  I  have  no  hesitation  in  say- 
ing, that  a  period  of  eight  years  would  be  too  long  a  term  to 
keep  back  a  return  of  survey  under  such  peculiar  circumstances 
as  the  present,  so  as  to  postpone  an  adverse  title  intervening 
fairly  between  such  survey  and  return. 

Believing  myself  (o  be  correct  in  the  opinion  I  have  deli- 
vered, that  the  deposition  of  William  Lyon,  so  far  as  it  con- 
tains the  declaration  of  Armstrong,  was  objectionable,  and  inad- 
missible as  evidence  in  the  cause,  I  proceed  to  consider, 
whether  the  defendants  have  disclosed  such  merits  as  entitle 
them  to  demand  a  new  trial,  in  the  due  exercise  of  the  legal 
discretion  of  this  court.  For  unquestionably  Croghan  had,  by 
his  Patent  of  30th  May,  1763,  the  exclusive  title  to  these  lands, 
if  there  was  not  at  that  point  of  time  an  elder  subsisting  prefer- 
able claim  thereto,  which  was  recognized  by  the  laws  and 
usages  of  the  State. 

The  defendants  allege  that  such  prior  right  was  vested  in 
Thomas  Croyle,  as  an  actual  settler  and  bona  fide  improver ; 
and  that  they  hold  under  him.  Now  what  are  their  proo&  ? 
On  the  trial  two  witnesses  swore  to  Croyle's  having  erected  his 
cabin  in  the  spring  of  1753,  three  or  four  perches  from  the 
head  of  Snake  Spring.  Three  witnesses  attested  the  removal 
of  his  family  thither,  from  Conococheauge  in  the  following  year ; 
and  twelve  witnesses  gave  testimony  of  their  seeing  him  reside 
in  the  cabin  with  his  family  at  different  times  between  1754  and 
1763,  and  that  he  cleared  land  and  cultivated  the  same.  But 
what  greatly  weighs  with  me,  is,  that  the  very  draught  of  sur- 
vey made  for  Croghan  by  George  Armstrong  in  1755,  desig- 
nates Thomas  Croyle  on  the  course,  N.  75°  W. ;  and  my  mind 
is  abundantly  satisfied  on  the  whole,  that  in  whatever  month  of 
that  year  the  survey  was  made,  Croyle  was  then  actually  resi- 
dent on  the  land,  and  improving  the  same  as  a  settler.  This 
then  was  the  inception  of  an  equitable  title,  preceding  any  right 
of  Croghan,  which  if  duly  followed  up,  would  by  the  benevo- 
lence of  the  late  Proprietaries,  and  the  settled  usage  and  cus- 
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torn  of  their  Commissioners  of  Property,  have  conferred  a  right 
of  pre-emption  to  three  hundred  acres  of  land.  But  as  this  im* 
perfect  right  may  in  the  first  instance  be  built  on  a  slight  found- 
ation, and  may  easily  be  acquired,  so  may  it  as  readily  be  lost 
by  abandonment. 

It  has  been  strongly  urged  by  the  plaintiff's  counsel,  that 
Croyle  by  his  conduct  has  relinquished  all  claim  of  pre-emption 
to  the  lands  in  controversy,  by  taking  out  a  Warrant  on  the 
10th  June,  1762,  for  one  hundred  acres,  adjoining  lands  sur- 
veyed to  George  Croghan,  and  including  his  improvement  at 
the  mouth  of  Snake  Spring ;  upon  which  a  survey  was  after- 
wards made  on  the  4th  March,  1768,  of  one  hundred  and 
twenty-three  acres  and  one  hundred  and  twenty-three  perches, 
by  George  Woods  for  Richard  Tea,  Deputy  Surveyor.  It  is 
said,  that  if  his  settlement  really  preceded  Croghan's  survey, 
and  he  might  thereby  entitle  himself  to  three  hundred  acres, 
including  his  improvement,  to  be  laid  off  in  a  reasonable  shape, 
yet  he  was  under  no  necessity  to  take  so  large  a  quantity:  and 
consequently,  that  he,  and  those  claiming  under  him,  are  con- 
cluded by  the  lines  of  his  survey.  That  his  Warrant  expressly 
calls  for  lands  adjoining  Croghan's  survey.  And  this  intro- 
duces the  inquiry,  whether  Croyle's  confining  himself  to  the 
Warrant  for  the  one  hundred  acres,  was  a  voluntary  act  on  his 
part,  or  was  superinduced  by  the  insuperable  necessity  of  the 
moment. 

A  man  certainly  should  be  bound  by  his  own  acts  arising  from 
the  freedom  of  his  will,  or  the  uncontrolled  acts  of  his  adopted 
agent.  Adam  Croyle,  aged  about  eighteen  years  (if  he  was  ten 
years  old,  when  he  came  up  with  the  family  in  1754,)  was  sent 
to  Philadelphia  by  his  father  with  £o  in  May,  1762,  to  obtain  a 
Warrant  for  three  hundred  acres  of  land  including  his  improve- 
ment at  the  head  of  Snake  Spring.  It  is  a  well  known  fact, 
that  Richard  Tea  was  then  a  Clerk  in  the  employment  of  the 
Secretary  of  the  land  office ;  and  it  appears  by  the  evidence, 
(hat  Croghan  on  the  21st  December,  1763,  conveyed  to  him  the 
lands  included  in  his  patent  in  consideration  of  £300.  Adam 
Croyle  testified,  that  on  making  application  for  the  Warrant 
according  to  his  father's  orders,  he  saw  George  Armstrong  and 
Richard  Tea  in  the  Office,  who  objected  to  his  obtaining  it, 
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because  the  land  applied  for  was  included  in  one  of  Croghan's 
surveys ; — that  he  applied  at  three  different  times  for  the  300 
acres  warrant,  but  was  always  opposed  by  G.  Armstrong  and 
R.  Tea^  and  could  not  succeed  in  obtaining  the  same  ;  and  that 
on  his  return  to  his  father,  he  informed  him  of  what  had  passed, 
who  thereupon  replied,  that  he  was  determined  to  hold  the  land 
notwithstanding,  and  added,  that  he  relied  on  Penn  for  justice. 
The  truth  of  this  relation  is  powerfully  aided  by  a  circumstance 
of  which  there  can  be  no  doubt.  Thomas  Croyle,  notwithstand- 
ing the  dereliction  imputed  to  him,  uniformly  kept  the  posses- 
sion of  the  land  whereon  he  had  originally  improved,  built,  and 
resided,  until  his  sale  to  Robert  Elliott  on  the  14th  April,  1774, 
although  that  portion  of  the  land  was  not  comprehended  within 
his  survey ;  and  in  his  conveyance  to  Elliott,  a  covenant  is 
inserted,  that  he  would  prove  his  improvement  right  to  be  prior 
to  the  right  or  claim  of  any  person  whatever.  Judging  on  the 
whole  of  Thomas  Croyle^s  conduct,  I  see  no  just  ground  to  infer 
an  abandonment  of  any  part  of  his  equitable  interest  under  his 
ancient  settlement. 

It  only  remains  for  me  to  give  my  general  ideas  of  Improve- 
ment Rights,  their  origin,  and  the  doctrines  which  have  obtained 
at  different  periods  of  time  respecting  them.  Some  remarks 
made  during  the  argument  impel  me  to  this  task,  as  a  duty. 

It  has  frequently  been  asserted,  and  considered  as  a  kind  of 
tradition,  that  the  first  Proprietary  by  proclamations  and  adver- 
tisements dispersed  in  foreign  countries,  invited  adventurers  to 
settle  on  his  lands,  and  encouraged  them  to  emigrate  by  promises 
of  waiting  for  the  purchase-money  until  it  suited  their  conve- 
nience to  discharge  the  same.  In  the  earlier  years  of  my  prac- 
tice at  the  bar,  I  endeavoured,  in  conjunction  with  the  late 
Judge  Wilson,  to  ascertain  this  fact ;  but  notwithstanding  all 
our  efforts,  we  never  found  any  one,  who  had  seen  such  instru- 
ments, or  had  heard  any  credible  person  assert  that  he  had  seen 
them.  And  on  carefully  searching  the  Minutes  of  the  Board  of 
Property  at  Lancaster,  since  the  argument,  I  can  find  no  circum- 
stance detailed,  which  would  lead  me  to  infer  the  fact.  I  allude 
not  to  the  proclamation  of  Governor  John  Penn,  of  the  24th 
February,  1763,  previous  to  the  treaty  at  Fort  Stanwix.     I  met 
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with  one  case  in  1702,  where  a  pre-emption  right  was  granted 
to  Peter  Bezalion,  a  settler  in  1700. 

Mr.  Chew,  when  Chief  Justice,  at  Nisi  Prius  in  Carlisle,  in 
June,  1774,  in  Campbell's  Lessee  v.  Kidd,  imputed  the  origin 
of  Improvement  Rights  to  the  uniform  usages  of  the  Land 
Office ;  and  asserted  that  the  encouragement  given  by  the 
Proprietaries  and  their  Officers  to  improvements,  had  clearly 
expressed  their  assent  to  the  right  of  pre-emption  of  settlers  on 
vacant  lands,  and  was  such  a  sanction  as  amounted  to  an  implied 
contract  on  the  part  of  the  Proprietaries,  that  they  would  grant 
the  lands  to  such  persons  on  the  usual  and  common  terms ;  and 
should  the  Proprietaries  refuse  the  terms  so  offered  to  them  by 
an  improver,  Chancery  would  decree  a  specific  performance. 
In  Smithes  Lessee  v.  Brown,  at  Nisi  Prius  in  Union  Town  in 
May,  1795,  McKean,  Chief  Justice,  remarked,  that  William 
Penn,  Esquire,  the  first  Proprietary,  died  in  England  in  1718, 
and  his  son  Thomas  continued  in  his  minority  until  1731,  and 
Richard  his  youngest  son  until  1732.  During  this  interval, 
their  Land  Office  was  shut  up  ;  so  that  within  that  time.  Warrants 
and  Patents  were  not  regularly  granted  by  the  Commissioners 
of  Property  for  transferring  lands  to  applicants.  To  further  the 
settlement  of  the  then  Province  during  this  period,  tickets  signed 
by  one  of  the  Commissioners  of  Property,  or  the  Secretary  of 
the  LandjOffice,  came  into  practice ;  and  hence,  it  would  seem, 
sprung  improvements.  He  further  observed,  that  there  were 
three  kinds  of  rights  to  lands  known  in  this  State,  the  jus  pro- 
prietatis,  jus  possessionis,  and  jus  vagum,  or  an  imperfect  right. 
Settlement  might  be  ranked  among  the  latter  species ;  it  was  a 
right  to  a  pre-emption  ; — a  claim  to  a  favour.  Improvement 
titles  probably  derived  their  origin  from  both  sources. 

The  most  sacred  regard  has  uniformly  been  shown,  to  bona 
fide  settlements,  by  the  Proprietary  agents.  When  the  decisions 
of  the  Board  of  Property  were  regularly  kept,  I  have  counted 
from  January  1766  to  January  1769,  no  less  than  one  hundred 
cases  determined  on  caveats,  wherein  the  improvement  doctrine 
was  recognised. 

In  early  times,  such  claims  were  considered  as  mere  person- 
alty, and  sold  as  such  by  executors  and  administrators  in  the 
course  of  administration.    Indeed  no  ejectments  were  thought 
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by  counsel,  to  be  supportable  on  them,  or  even  upon  Warrants 
or  Surveys,  on  the  mere  jus  proprietatis,  until  some  time  about 
the  year  1760. 

In  the  case  of  CampbelPs  Lessee  v.  Kidd,  before  cited,  Mr. 
George  Ross  and  Mr.  Wilson  of  counsel  for  the  plaintiff,  stated 
the  first  recovery  which  had  been  known  under  a  mere  improve*- 
ment  right,  to  have  been  in  Hoover's  Lessee  v.  Schreider,  in 
Northampton  County  in  March  Term,  1769.  At  Lancaster  Nisi 
Prius  in  November  1768,  in  Isaac  Myer's  Lessee  v.  Martin  Heffer- 
finger,  an  improvement  title  in  the  defendant  was  established,  and 
took  place  of  a  patent.  And  at  York  Nisi  Prius,  May,  1772,  in 
the  case  of  the  Lessee  of  George  Sprenkel  et  al.  v.  George  Steven^ 
son,  an  improvement  was  given  in  evidence  on  the  part  of  the 
plaintiff,  though  made  within  the  reputed  bounds  of  the  manor 
of  Springetsbury,  and  this  too  against  a  patent  accompanied 
with  a  long  possession.  It  ended  in  terms  of  compromise,  but 
for  half  a  century  at  least,  lands  held  by  Improvement  Rights, 
as  well  as  under  Warrants  and  Surveys,  have  been  uniformly 
considered  as  real  estates,  and  subject  to  all  their  rules. 

The  correct  idea  of  an  Improvement  Right  before  the  year 
1776,  is  well  expressed  in  Sect.  3,  of  the  Act  of  30th  December, 
1786 ;  2  DalL  St.  Laws,  487.  It  was  supposed  to  signify  ^'  an 
actual,  personal,  resident  settlement,  with  a  manifest  intention 
of  making  it  a  place  of  abode,  and  the  means  of  supporting  a 
family,  and  continued  from  time  to  time,  unless  interrupted  by 
the  enemy."  I  am  however,  strongly  inclined  to  think,  that  an 
intention  of  immediate  residence  was  not  in  some  instances 
deemed  so  essentially  necessary,  as  it  is  now  held  to  be.  But 
the  animus  rcsidendi  was  uniformly  thought  requisite.  Aban- 
donment of  the  possession  without  a  reasonable  cause  was  always 
supposed  to  be  a  forfeiture  of  the  claim,  and  though  proper 
allowance  would  be  made  for  absence  upon  good  grounds,  it 
was  held  to  be  incumbent  on  the  party  to  account  satisfactorily 
for  his  absence,  if  he  would  denominate  himself  a  bona  fide 
improver.  The  doctrine  of  improvements  conduced  greatly  to 
the  settlement  and  population  of  Pennsylvania ;  and  happily 
blended  the  Proprietary  interests  with  those  of  individuals. 
Confined  within  rational  bounds,  I  have  always  thought  the  pre- 
ference given  to  the  improvers  of  vacant  lands,  beneficial  to  the 
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community,  and  founded  on  the  combined  principles  of  equity 
and  sound  policy.  It  is  true,  that  the  opinions  of  some  few 
interested  persons  have  degenerated  at  different  periods  into 
wild  extremes,  destructive  of  the  common  safety  ;  but  they  have 
been  corrected  and  restrained  by  the  sober  decisions  of  the  tri- 
bunals of  justice. 

For  a  few  years  after  the  American  Revolution,  the  sentiments 
of  some  of  the  Judges  of  this  Court  at  Nisi  Prius  were  unfriendly 
to  settlers,  and  improvers  ;  but  a  change  of  opinion  took  place 
about  the  year  1793.  Many  different  Acts  of  the  Legislature, 
expressive  of  the  general  sense  entertained  of  improvements, 
had  evinced  the  favourable  light  in  which  real  settlements  were 
viewed,  and  were  declaratory,  as  well  as  confirmatory  of  former 
established  usage.  .At  length  at  the  Courts  of  Nisi  Prius  held 
in  the  spring  of  1795,  in  Washington  County,  in  Howard's 
Lessee  v.  Pollock  and  Bush — and  in  Fayette  County,  in  Cherry's 
Lessee  v.  Robinson,  (the  merits  of  which  cause  came  on  to  trial 
the  fourth  time,)  and  particularly  in  Smith's  Lessee  v.  Brown, 
already  cited,  wherein  the  abstract  question,  whether  actual 
settlers  were  entitled  to  pre-emption  by  the  laws  of  the  State,  in 
opposition  to  a  subsequent  right  expressly  created  by  the  laws  of 
Virginia,  came  on  to  be  decided,  McKean,  Chief  Justice,  ex- 
pressed his  full  concurrence  in  the  ancient  improvement  doctrine, 
and  the  same  remains  unimpaired  to  the  present  day.  Numer- 
ous instances  have  occurred  in  our  Courts,  both  before  and 
since  the  American  Revolution,  wherein  patents  have  been 
postponed  to  prior  actual  settlements. 

Upon  the  whole,  I  am  of  opinion,  that  a  new  trial  should  be 
awarded,  and  that  the  costs  of  the  former  trial  should  await  the 
event  of  the  suit 

New  trial  granted. 

I  shall  insert  here  the  Act  of  22d  March,  1814,  relating  to, 
or  affecting  the  right  by  improvement,  and  two  cases  decided 
under  that  Act,  which  also  throw  much  light  on  the  subject  in 
hand ;  and  also  the  Act  of  10th  March,  1817,  extending  the 
law  of  1814  to  other  parts  of  the  State. 
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Act  of  28  of  March,  1814. 

"  An  Act  regulating  the  mode  of  charging  interest  on  land,  in 

certain  cases,  and  for  other  purposes. 

"  Section  I. — ^It  shall  be  lawful  for  the  Secretary  of  the  Land 
OflSce  to  issue  Warrants  to  any  person  intitled  thereto,  within 
the  purchase  of  1768,  or  the  previous  purchases,  at  the  rate  of 
ten  pounds  per  hundred  acres,  charging  interest  within  the  pur* 
chase  of  1768,  from  the  first  day  of  March,  1770,  and  within 
the  previous  purchases  from  the  first  day  of  March,  1755,  in 
cases  where  the  applicant  cannot  obtain  proof  of  the  time  the 
said  land  was  first  improved,  as  required  by  the  existing  laws. 

**  Section  II. — From  and  after  the  first  day  of  June  next,  so 
much  of  the  Act  of  22d  of  September,  1794,  as  requires  a  set- 
tlement, residence  and  raising  of  grain,  as  also  so  much  of  the 
Act  of  the  3d  of  April,  1792,  as  reduces  the  price  of  lands  to  fifty 
shillings  per  hundred  acres,  are  hereby  repealed,  so  far  as 
respects  land  within  the  purchase  of  1768,  and  the  previous 
purchases.  Provided  always,  that  nothing  herein  contained 
shall  impair  or  affect  the  right  of  any  person  who  may  have 
actually  settled  on  vacant  land  before  the  passage  of  this  act" 


In  the  next  year  after  this  enactment,  two  cases  occurred  in 
the  County  of  Huntingdon ;  both  of  which  were  removed  to  the 
Supreme  Court,  and  are  reported  in  6  Serg.  &  Rawle  Rep. 

I  did  not  bring  either  of  the  suits,  but  was  concerned  in  both 
the  trials  in  the  Common  Pleas ;  though  having  been  appointed 
President  of  the  Fourth  Judicial  District,  another,  T.  W.  Burn- 
side,  argued  the  cases  in  the  Supreme  Court. 

Campbell  v.  Kyler  and  Eikelburger,  was  first  tried  in  the 
Court  of  Common  Pleas. 

My  notes  enable  me  to  state  the  case  more  fully  than  the 
report  does.  Kyler  was  a  tenant,  under  a  lease  for  five  years, 
on  a  tract  near  to,  but  not  adjoining,  the  land  in  dispute. 
Having  learned  that  there  was  a  piece  of  vacant  land,  he 
cleared,  fenced,  and  sowed  with  wheat,  three  or  four  acres  in 

20 
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the  fall  of  1812.  The  next  year  he  reaped  this  grain,  and 
cleared  four  or  five  acres  more,  which  he  also  fenced,  and 
sowed  in  wheat,  and  the  first  field  in  rye. 

In  the  fall  of  1814,  he  had  an  additional  field  of  about  the 
same  quantity  cleared  and  sown  in  wheat,  and  the  second  field 
in  rye ;  so  that  at  the  time  Campbell's  Warrant  was  taken  out, 
he  had  at  least  seven  acres  of  wheat  and  rye  growing  on  the 
the  land,  and  part  of  the  logs  for  a  house  cut.  Being  a  tenant, 
under  lease,  he  could  not  leave  the  plantation,  on  which  he 
dwelt.  Kyler  took  his  Warrant  in  a  great  hurry,  the  day  he 
heard  of  Campbell's  application.  There  is  a  mistake  in  the 
statement  of  the  case,  where  it  says  his  W^arraut  called  for  ai\ 
improvement,  and  interest  to  be  paid  from  1  March,  1811. 
His  warrant  did  not  state  when  his  improvement  commenced, 
nor  from  what  time  he  was  to  pay  interest.  His  warrant,  as  is 
stated  by  the  Chief  Justice,  was  taken  out  under  the  Act  of 
1814,  and  paid  for  at  the  rate  of  ten  pounds  per  hundred 
acres.  I  knew,  and  all  the  bar  and  the  Judge  before  whom  the 
cause  was  tried  knew,  that  it  had  been  oilen  decided,  that  the 
owner  of  a  Warrant,  calling  for  an  improvement,  was  so  bound 
by  his  Warrant,  that  the  Courts  would  not  permit  him  to  derive 
any  advantage  from  any  improvement  anterior  to  the  time  from 
which  his  Warrant  bound  him  to  pay  interest.  On  this  I  relied. 
These  decisions  were  made  on  the  ground  that  not  calling  for 
interest  from  the  time  of  commencing  the  improvement,  was  a 
fraud  on  the  State.  In  this  case,  however,  Kyler  paid  for  his 
land,  at  ten  pounds  per  hundred  acres,  which  was  more  than 
would  have  been  due,  if  he  had  taken  his  Warrant,  at  fifty 
shillings  per  hundred  acres,  and  three  or  even  four  years' 
interest. 

The  Judge,  (Walker)  went  fully  into  the  nature  and  history 
of  title  by  improvement.  He  referred  to  several  decisions,  in 
which  it  had  been  settled,  that  the  right  of  an  improver  was 
protected,  from  the  day  he  began  to  work  on  the  land,  in  other 
words,  from  the  first  stroke  of  the  axe;  and  he  shewed,  that 
this  must  be  so  ;  or  that  no  man  would  safely  commence  an  im- 
provement, unless  he  was  able  to  collect  hands  and  wagons 
enough  to  cut  the  logs  for  a  cabin,  and  draw  them  together, 
and  raise  a  house,  in  one  day ;  that  this  would  preclude  any 
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poor  man  from  evec  obtaining  a  right  by  actual  settlement. 
The  Act  of  1786  recognized  that  a  settlement  could  not  be 
made  in  a  day ;  it  was  to  be  continued  from  time  to  time ;  and 
the  Act  of  1794,  requiring  that  grain  be  raised,  showed  the 
same  thing.  That  Act  depended  on  the  intention  with  which 
the  settlement  was  begun  and  carried  on ;  which  in  diflferent 
cases  and  under  diflferent  circumstances,  might  be  a  longer  or 
shorter  time  before  it  was  completed.  The  delay  might  be  so 
unreasonable,  as  to  amount  to  yery  strong  proof  of  abandon* 
ment.  But  this  matter  of  pursuing  the  settlement  with  due 
diligence,  always  had  been,  and  must  be,  left  to  the  jury ;  and, 
in  this  case,  in  the  language  of  the  Chief  Justice,  in  the  conclu- 
sion of  his  opinion,  6  S.  &  Rawle,  259,  it  was  very  properly 
and  fairly  left  to  the  jury,  the  law  haying  been  well  explained 
to  them. 

The  case,  Confore  v.  Stiffey,  was  tried  at  the  same  term  of 
the  Common  Pleas  of  Huntingdon  County ;  but  it  was  tried  the 
next  after  the  case  of  Campbell  y.  Kyler  and  another ;  though 
the  writ  of  error  in  this  case  was  issued  before  that  in  Campbell 
V.  Kyler,  and  it  was  argued  first,  and  is  reported  a  few  pages 
before  that  case,  in  6  S.  &  R.  249. 

Although  I  was  not  at  the  Supreme  Court,  at  the  hearing  of 
the  cases,  yet  it  is  apparent  that  both  had  been  argued  before 
the  opinion  in  either  was  written. 

I  shall  refer  the  reader  to  the  reporter  for  this  case.  I  should 
not  haye  giyen  Campbell  and  Kyler  so  much  attention,  were  it 
not  that  these  two  cases  sayed  me,  and  the  reader,  the  trouble 
of  a  reference  to  a  great  many  cases,  to  show  that  improyements 
had  become  a  well-known  and  firmly  established  title;  and 
that  improyements  were  protected  from  the  first  commence- 
ment, if  duly  followed  up,  until  a  Warrant  and  suryey  were 
obtained. 


«  Act  of  10th  March,  1817. 

Supplement  to  an  Act  regulating  the  mode  of  charging  interest 
on  lands  in  certain  cases  and  for  other  purposes. 

"  Section  1.    From  and  after  the  first  day  of  September 
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next,  it  shall  be  lawful  for  the  Secretary  of  the  Land  Office  to 
issue  warrants  for  any  vacant  and  unappropriated  lands  within 
the  limits  of  the  purchase  made  of  the  Indians  in  the  year  one 
thousand  seven  hundred  and  eighty-four,  and  lying  East  of  the 
Allegheny  river  and  Conewango  creek,  either  improved  or  un-* 
improved,  at  the  rate  of  twenty-six  dollars  and  sixty-seven  cents 
for  every  hundred  acres. 

^'  Section  2.  When  any  warrants  shall  issue  for  lands  within 
the  limits  aforesaid,  the  person  in  whose  name,  or  for  whom 
said  warrant  is  applied  for,  shall,  in  addition  to  the  proof  already 
required  by  law,  prove  by  a  disinterested  witness,  whether  the 
said  lands  are  improved,  and  if  improved,  the  date  when  such 
improvement  was  commenced,  that  interest  may  be  charged 
accordingly ;  which  proof  shall  be  taken  on  oath  or  affirmation 
before  two  Justices  of  the  Peace  of  the  county  in  which  the 
lands  applied  for  are  situated. 

"  Section  3.  So  much  of  the  Act  of  the  3rd  of  April,  1792, 
as  reduces  the  price  of  lands  to  five  pounds  for  every  hundred 
acres,  and,  also,  so  much  of  the  Act  of  22d  September,  1794, 
as  requires  a  settlement,  residence,  and  raising  of  grain,  are 
hereby  repealed,  as  far  as  respects  lands  within  the  limits  afore- 
said. 

*^  Provided,  That  nothing  herein  contained  shall  impair  the 
right  of  any  person  who  may  have  settled  on  vacant  land  pre- 
viously to  the  first  day  of  September  next." 


In  examining  into  the  history  and  nature  of  titles  to  lands  in 
Pennsylvania,  one  of  the  first  things,  and  most  remarkable 
things,  is  the  difference  of  opinions  expressed  by  different 
judges,  at  different  times,  with  regard  to  the  right  acquired  by 
settlement  and  actual  improvement.  We  have  no,  or  very  few, 
reports  of  trials  in  our  Supreme  Court,  before  the  commence* 
ment  of  the  Revolution.  But  from  what  we  have,  it  would 
seem  the  title  by  actual  settlement  was  fully  recognized  at  that 
time.  The  opinion  of  Chief  Justice  Chew,  in  Campbell  and 
Kidd,  and  much  more,  the  opinion  of  Yeates,  in  Bonnet  and 
Devebaugh,  3d  Binney,  would  show,  that  the  right  was  then 
understood  and  pretty  firmly  established.     During,  and  after, 
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the  Revolution)  Courts  were  established  vfho  knew  little  of  the 
usages  of  the  Land  Office  of  Pennsylvania,  and  of  the  Proprie* 
taiy  Offices.  The  case  of  M^Curdy  and  Potts,  in  2  Dallas's 
Reports,  is  of  no  other  use  than  to  show  what  was  not  the  law, 
though  considered  to  be  so  at  that  time.  The  laws  for  estab* 
lishing  the  Land  Office,  completing  titles  already  commenced, 
and  for  granting  rights  to  those  who  wish  to  purchase  under  the 
State,  proved  that  the  Legislature,  or  the  leading  men  in  it^ 
knew  something  of  the  nature  of  our  land  titles.  It  was  not, 
however,  until  the  adoption  of  our  Constitution  in  the  year 
1789-90,  and  the  organization  of  the  Courts  under  it,  that  any 
thing  like  a  system  of  jurisprudence  can  be  discovered  in  Penn- 
sylvania. M'Kean,  C.  J.,  was  a  man  of  strong  mind  and  much 
general  knowledge,  and  among  the  best  lawyers  of  his  day ;  but 
he  had  studied  and  practised  law  in  a  neighbouring  State,  and 
to  use  the  coarse  expression  of  Mr.  Brackenridge,  in  Addison's 
Reports,  knew  little  of  the  peculiar  laws  and  customs  of  Penn- 
sylvania. Mr.  Bradford,  another  of  the  Judges,  though  said  to 
have  been  a  man  of  splendid  talents,  had  grown  up  during  the 
Revolution,  had  only  practised  law  in  the  City  of  Philadelphia, 
and  one  or  two  of  the  neighbouring  counties,  and  had  no  oppor- 
tunity of  acquiring  much  knowledge  as  to  the  nature  of  our 
land  titles.  The  very  system  of  William  Penn  and  his  succes- 
sors made  the  acquisition  of  information  on  this  subject  difficult 
to  all  who  were  not  engaged  in  transacting  the  Proprietaries' 
business.  The  Legislature  had  complained,  shortly  before  the 
War,  that  the  business  of  the  Land  Office  was  pretty  much  a 
mystery.  Judges  Shippen  and  Yeates  had  been  admitted  to 
practice,  the  one  about  1755,  the  other  about  1760,  and  had 
been  in  full  practice  up  to  the  Revolution.  During  or  after  it, 
Shippen  was  appoin^d  President  of  the  Court  of  Common  Pleas 
of  the  City  of  Philadelphia,  and  so  continued  until  removed  to 
the  bench  of  the  Supreme  Court.  Yeates  had  been  in  the  most 
extensive  practice,  in  all  the  counties  in  the  State  East  of  the 
Allegheny  Mountains.  He  had,  early  in  life,  began  the  prac- 
tice of  taking  notes  of  important  trials  and  decisions  in  the 
Superior  Court  of  Pennsylvania.  His  acute  and  discriminating 
mind,  his  great  industry  in  his  profession,  assisted  by  this  habit 
of  noting  what  was  decided,  made  him  the  most  important  of 
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the  Judges  on  the  Supreme  Court  bench.  I  express  not  only 
my  own  opinion,  but  the  opinion  I  have  heard  of  many  eminent 
lawyers,  from  the  time  I  came  to  the  bar  in  1795,  that  to  Yeates, 
more  than  any  other  man,  we  were  indebted  for  the  system  of 
law  respecting  land  titles  in  Pennsylvania. 

Mr.  Bradford  was  appointed  Attorney-General  of  the  United 
States,  and  thus  left  the  bench  of  the  Supreme  Court,  and  very 
soon  after  died.  Mr.  Thomas  Smith  was  appointed  a  Judge  of 
the  Supreme  Court,  on  the  removal  of  Mr.  Bradford. 


I  have  said  that  the  system  adopted  by  the  Proprietary  and 
his  successors  was  calculated  to  cause  difficulty  to  the  student 
of  law.  That  system,  if  system  it  can  be  called,  which  was 
partly  the  effect  of  deliberate  plan,  and  partly  modified  and 
changed  by  political  occurrences  and  the  private  affairs  of  the 
Proprietary,  consisted,  distinctly,  in  this,  that  the  Proprietary 
and  his  successors  distinguished  most  carefully  and  strictly  be* 
tween  his  political  rights,  as  Governor  and  Proprietary  of  the 
Province,  and  his  sole  and  absolute  right  to  dispose  of  all  the 
lands  within  the  Province,  in  any  way,  which  he  thought  would 
conduce  to  his  own  welfare  and  the  prosperity  of  those  settled 
in  the  Province  under  him.  Those  who  examine  minutely  into 
the  matter  will  be  surprized,  as  I  have  been,  at  finding  that  Acts 
of  Assembly,  conformable  to  and  confirmatory  of  usages  adopted 
by  Mr.  Penn,  and  his  Commissioners  of  Property,  were  uni- 
formly procured  to  be  repealed  by  the  King  and  Council,  and 
this,  not  because  these  laws  were  in  themselves  unjust,  unwise, 
or  injurious,  to  the  inhabitants  of  the  Province,  but  because  they 
were  supposed  to  be  an  illegal  interference  with  the  absolute 
individual  private  right  of  the  Proprietary,  to  dispose  of  his 
lands  in  any  manner,  and  at  any  price,  he  chose. 

We  have  not  the  first  Commission  of  Property,  which  he  exe- 
cuted when  he  left  the  Province,  in  1684,  but  in  the  second 
short  one  in  1686,  to  Markhamand  others,  be  speaks  of  usages 
established  in  the  Land  Office.  Those  usages  must  have  con- 
sisted of  his  own  practice,  from  bis  arrival  in  1682,  till  his 
departure  from  the  Province,  and  we  can  only  gather  what  they 
were  from  what  we  find  to  have  been  in  practice  afterwards. 
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The  laws  agreed  upon  in  England  by  Mr.  Penn  and  the  first 
adventurers  show  distinctly  that  the  settlement  of  the  country 
was  a  great  object  to  all  concerned.  Immediately  before  Wil- 
liam Penn's  departure  for  England,  and  uniformly  for  many  years 
subsequently,  there  was  a  clause  in  each  warrant,  that  the  pur- 
chaser was  to  settle  and  improve  within  a  specified  time.  This 
time  was  generally  six  months,  but  in  some  instances  extended 
to  some  years.  During  the  time  William  Penn  was  here,  and 
shortly  afterwards,  the  warrants  seldom  stated  any  consideration 
to  be  paid,  and  still  more  seldom  any  spot  where  they  were  to 
be  located.  He  also  gave  rights  to  many  persons  for  special 
reasons,  on  which  rights  it  was  apparent  nothing  was  to  be  paid 
except  an  annual  quit-rent  to  the  Proprietary.  The  provision  that 
fifty  acres  should  be  given  to  every  person  who  came  over  as 
servant,  and  served  out  his  or  her  time,  and  this  without  any 
purchase-money  being  paid,  leads  to  the  idea  that  actual  settle- 
ment of  the  Province  was  one  of  the  principal  objects  of  the 
Proprietary.  He  had  involved  his  private  fortune  by  the  ex- 
pense of  providing  ships  and  provisions,  to  transport  himself, 
and  those  who  came  with  him,  and  to  subsist  them,  until  they 
could  clear  land,  and  raise  what  would  support  them  and  their 
families. 

Here  then,  we  have  a  great  Proprietor,  with  a  right  to  three 
hundred  miles  West  from  the  Delaware,  and  2i  degrees  of  lati- 
tude north  from  Maryland ;  and  this,  comparatively  speaking, 
a  total  wilderness ;  this  great  landholder,  not  rich  in  money, 
and  a  large  proportion  of  those  who  came  with  him,  or  soon 
followed,  barely  able  to  pay  for  their  transportation  and  subsist- 
ence, for  the  first  year.  In  fact,  if  it  had  not  been  for  the  Swedes 
and  Hollanders,  who  preceded  William  Penn  and  his  settlers, 
and  had,  some  of  them,  considerable  farms,  it  would  have  been 
difficult  for  the  first  comers  to  subsist  at  all.  William  Penn  had 
more  liberal  ideas  of  the  rights  of  each  individual  man  to  per- 
sonal and  religious  liberty,  than  were  common  in  his  day. 
Many  of  the  first  adventurers  came  to  this  country,  because  they 
did  not  enjoy  at  home  the  political  and  religious  liberty  to 
which  they  thought  themselves  entitled.  They  came  here  for 
independence,  and  though  very  few  of  them  were  above  the 
condition  of  tenants  for  years,  or  tenants  at  will,  at  home,  the 
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wish  was  general  to  become  the  absolute  owner  of  some  soil 
in  the  new  country.  Although  lands  were  offered  to  those  who 
would  settle  on  them  at  a  rent,  it  is  surprising  how  few,  how 
rery  few,  entered  upon  lands  as  renters. 

Very  soon  the  practice  began  of  surveyors  to  mark  out  a  tract 
of  land,  for  which  the  man  was  to  take  out  a  Warrant,  and  it 
was  usual  for  William  Penn,  or  a  member  of  the  Commission 
of  Property,  to  write  to  the  Surveyor  to  shew  a  tract  of  good 
land  to  some  person  named,  and  described  as  honest  and 
industrious,  on  which  such  man  might  settle  and  live,  until  he 
was  able  to  take  a  Warrant  for  it.  All  these  circumstances, 
and  others  which  might  be  mentioned,  showed  that  the  common 
good  of  Proprietor  and  people,  and  the  prosperity  of  the 
Province,  pointed  to  actual  settlement,  as  what  was  best  for 
all  concerned;  and  thus  a  right  by  improvement  and  actual 
settlement  naturally,  and  I  might  say,  necessarily,  came  into 
common  use ;  and  the  only  matter  of  surprise  is,  how,  or  why, 
it  became  the  fashion  to  speak  so  lightly  of  it.  To  me  this 
appears  to  have  arisen  from  the  following  circumstances: 
When  it  became  usual,  and  even  requisite,  to  designate  the 
spot  for  which  the  Warrant  was  intended,  men  went  singly,  or 
several  together,  into  the  woods,  and  after  exploring  a  while, 
each  designated  the  place,  where  he  proposed  to  settle.  They 
cut  down  a  few  trees,  and  made  what  they  called  the  beginning 
of  a  house,  by  raising  it  two  or  three  feet  high,  girded  some 
trees,  indicating  the  spot  where  they  intended  to  clear  and  cul- 
tivate, and  then  returned  to  their  families.  This  was  generally, 
at  first,  with  the  intention  of  coming  back  next  year,  and  com- 
pleting the  improvement,  and  making  it  a  place  of  abode  for  a 
family ;  and  when  a  Warrant  was  taken  out,  it  called  for  land 
including  an  improvement.  The  Board  of  Property,  if  a  con- 
test arose,  between  the  man  who  commenced  the  improvement 
and  some.one  who  took  a  Warrant  for  the  land  afterwards,  gene- 
rally preferred  the  right  of  him  who  first  began  to  work  upon 
the  ground.  This  preference  in  the  Land  Oifice  led  to  an  evil. 
Men  would  go  out,  and  commence  what  they  called  an  improve- 
ment, such  as  just  described,  without  ever  returning,  or  intend- 
ing to  return  to  reside  on  it,  and  then  sell  their  improvement, 
as  they  called  it,  to  whoever  would  buy  it,  a  year  or  several 
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years  afterwards.     This  led  to  a  distinction  of  phrase ;  an  im* 
provement  was  one  thing,  and  an  actual  settlement  another. 
The  improyement,  being  a  mere  matter  of  speculation,  was, 
unless  followed  up,  of  no  ayail.    The  actual  settlement  and 
residence,  when  it  was  the  first  appropriation  of  the  land,  gave 
a  valid  right,  before  the  Reyolutionary  war  and  for  the  last 
fifty  years.     A  difficulty  sometimes  arose,  when  sickness,  acci- 
dent or  poverty,  prevented  one  who  began,  with  the  real  inten- 
tion of  making  it  a  place  of  abode  for  himself  and  family,  from 
completing  it  so  as  to  move  on  it  for  one  or  more  years.     In 
case  of  an  intervening  right,  it  became  an  important  question, 
whether  such  settlement,  not  completed  for  a  year  or  two  or 
more,  was  protected  from  its  very  commencement,  and  this  was 
a  question  of  fact  for  the  jury.     The  cases  of  Campbell  and 
Kyler,  and  of  Confore  and  Stifiy,  before  reported,  show  how 
this  matter  stood.     In  short,  if  a  jury  found  a  bona  fde  inten- 
tion to  make  a  place  of  actual  residence,  and  the  means  of  sup- 
porting a  family,  it  was  safe  to  the  settler ;  although  there  were 
several  interruptions  in  the  progress  of  completing  it.     While 
a  few  logs  put  up,  and  a  few  trees  deadened,  gave  no  advan- 
tage to  him,  who  did  the  work  at  them,  unless  it  was  believed 
that  there  was  a  bona  fide  intention  to  complete  it.    Nay,  I 
think  I  have  seen  cases,  in  which  the  Court  and  jury  considered 
it  unfair  in  a  man  thus  to  commence  what  he  called  a  settle- 
ment, though  he  never  intended  to  make  it  one,  and  thus  keep 
off  others,  who  would  have  settled,  or  taken  a  Warrant  for  it. 
This  was  peculiarly  the  case,  where  the  same  man  had  two, 
three,  or  more*  such  commencements  in  the  woods.   They  were 
called  scrambling,  or  speculating,  improvements.    Where  such 
commencements  of  improvements  were  followed  up,  in  a  reason- 
able time,  and  eventually  made  places  of  abode,  they  were  pro- 
tected (to  use  a  phrase  often  used  in  Court)  "from  the  first  stroke 
of  the  axe." 
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CHAPTER  III. 


Of  grmnto,  and  warrant!  for  lands,  not  made  in  the  ardinary  farm,  fixm  1109  to 
1739 ;  with  nolicea,  references  and  obeerTatiooe,  relative  thereto. 


"  Pennsylvania,  ss. 
"  By  the  Commissioners  of  Property. 

^^  Whereas  vre  have  agreed  with  John  Rudolph  Bundeh, 
Martin  Kendig,  Jacob  Miler,  Hans  GraefT,  Hans  Heer,  Martin 
Oberholtz,  Hans  Funk,  Michael  0?erholts,  and  one  Bawman, 
Swissers,  lately  arrived  in  this  Provincef,  for  ten  thousand  acres 
of  land,  situate  on  the  Northwesterly  side  of  a  hill  about  twenty 
miles  Easterly  from  Connystogo,  and  near  the  head  of  Pecquim 
Creeky  for  which  said  land  they  are  to  pay  the  sum  of  five  hun- 
dred pounds  sterling,  money  of  Great  Britain,  in  manner  follow- 
ing, (that  is  to  say,)  the  sum  of  £100  part  thereof  in  hand  at 
the  issuing  of  these  presents,  the  sum  of  JCIOO  more  thereof, 
(together  with  j£43,  like  money,  being  the  interest  of  JC400  for 
two  years,)  at  the  end  of  two  years  and  six  months  from  the 
time  of  survey  of  the  said  land,  (one  half  year's  interest  of  the 
whole  being  abated,)  j£ll8  fourth  part  thereof  with  the  interest 
included  within  one  year  then  next  after,  j£112  (the  interest 
being  included)  further  part  thereof  within  one  year,  then  next 
after,  and  the  sum  of  j£106  full  residue  thereof  and  of  all  in- 
terest for  the  same,  within  one  year  then  next  following,  so  that 
the  said  whole  JC400  and  interest  as  aforesaid  is  to  be  paid  in 
six  years  next  after  the  time  of  survey.  And  also  that  the  said 
purchasers,  their  heirs  and  assigns,  shall  pay  unto  the  Proprie- 
tary and  Governor,  William  Penn,  his  heirs  and  assigns,  the 
sum  of  one  shilling  sterling  money  aforesaid,  quit-rent,  yearly 
forever,  for  every  hundred  acres  of  the  said  ten  thousand  acres 
of  land.    And  that  the  said  purchasers  shall. have  the  said 
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lands  free  of  quit-rents  for  Ae  two  first  years  next  afier  the  sur- 
rey thereof.  And  the  said  purchasers  requesting  of  us  a  war- 
rant for  the  location  and  surrey  of  the  land  aforesaid,  These 
are,  therefore,  to  authorize  and  require  thee  to  surrey,  or  cause 
to  he  surreyed,  unto  the  said  purchasers  the  full  quantity  of  ten 
thousand  acres  of  land,  (with  reasonable  allowance  for  roads 
and  highways,)  in  one  entire  tract,  at  or  near  the  place  afore* 
said,  and  to  subdivide  the  same  (if  they  request  it,)  into  so 
many  small  tracts,  or  parts,  as  they  shall  agree  or  appoint,  and 
to  each  of  them  his  respective  share,  to  be  holden  by  the  said 
purchasers,  their  heirs  and  assigns,  under  the  rents,  payments, 
and  agreements  aforesaid,  and  subject  to  distress  for  the  said 
rent  in  case  of  non-payment.  And  of  thy  transactions  and 
doings  in  the  premises,  by  virtue  of  these  presents,  thou  art  to 
make  returns  into  the  Secretary's  Office  with  all  reasonable  ex- 
pedition. Given  under  our  hands  and  seal  of  the  Province, 
the  10th  day  of  the  Eighth  month,  at  Philadelphia,  in  the  year 
of  our  Lord  1710. 

Edw'd  Shippiibb', 
Griffith  Ow£v, 
Tho.  Stoby." 
"  To  Jacob  Taylob, 
Surveyor-General." 


After  this,  as  this  Company  sold  off  tracts  to  purchasers,  a 
warrant  issued  to  such  purchaser,  describing  it  as  for  a  part  of 
this  purchase,  and  no  price  mentioned  as  paid  or  to  be  paid. 
The  phrase  in  these  was,  or  generally  was,  ^'  part  of  Martin 
Kendig's  Purchase." 


EMracts  from  the  Land  Ofgke. 

'^  Agreed  with  Martin  Kendig  and  Hans  Heer  for  fire  tiuMi* 
sand  acres  of  land,  to  be  taken  up  in  sereral  parcels  about 
Conestogo  and  Pequea  Creeks,  at  10  per  cent  to  be  paid  at 
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the  returns  of  the  surveys  and  usual  quiUrents.  It  being  for 
settlements  of  several  of  their  countrymen  that  are  lately  arrived 
here.     The  warrant  signed^  dated  22d  9^'  1717." 


Signed  a  warrant  to  Hans  Moyer  for 
Signed  a  warrant  to  Hans  Kaiggey  for 
Signed  a  warrant  to  Christopher  Hearsey 

and  Hans  Pupather  for 
Signed  a  warrant  to  Michael  Shank  and 

Henry  Pare  for 
Signed  a  warrant  to  Hans  Pupather  for 
Signed  a  warrant  to  Peter  Leman  for 
Signed  a  warrant  to  Melker  Penerman  for 
Signed  a  warrfet  to  John   and  Henry 

Funk  for 
Signed  a  warrant  to  Christopher  Francis 

for 
Signed  a  warrant  to  Michael  Shank  for 
Signed  a  warrant  to  Jacob  Lundus  and 

Ulrick  Hawry  for 
Signed  a  warrant  to  Eman'  Herr  for 
Signed  a  warrant  to  Hans  Tuber,  Isaac 

Cofman  and  Malperman  for 
Signed  a  warrant  to  Mich.  Miller  for 


350  acres. 
100  acres. 

1000  acres. 

400  acres. 
700  acres. 
300  acres. 
500  acres. 

550  acres. 

150  acres. 
200  acres. 

150  acres. 
500  acres. 

675  acres. 
•  500  acres. 


6075  acres. 


AU    dated 
the  27th  of 
7»»%  1717, 
and  most 
of  it  sor- 
veyed  in 
the  follow- 
ing month. 


All  at  10 
per  cent  to 
be  paid  in 
3  months, 
and  asoal 
qoit^rants. 


"  22d  9*^.    Present  Martin  Kendigg,  Hans  Herr  and 

only  J.  N.  and  J.  L.     Hans  Funk,  with  several  others  of  y*^ 

Palatines,  their  countrymen,  haying  ap- 
plied to  purchase  land  near  Conestoga  and  Pequea  Creeks,  to 
accommodate  those  of  them  that  are  lately  arrived  in  the  Pro- 
vince, who  are  their  relations,  friends  or  acquaintance,  and 
whom  they  assure  the  Board  are  honest  and  conscientioas 
people. 


iC 
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Their  request  being  considered, 
M.  Kendigg  &  several  and  the  circumstances  of  those  people, 
of  his  countrymen.        in  relation  to  their  holding  of  lands  in 

the  dominions  of  Great  Britain,  were 
asked  if  they  understood  the  disadvantage  they  were  under  by 
their  being  bom  aliens ;  that  therefore  their  children  could  not 
inherit,  nor  they  themselves  convey  to  others  the  lands  they 
purchase,  according  to  y^  laws  of  England,  which  may  in  such 
case  be  extended  hither. 

"  They  answered,  that  they  were  informed  thereof  before. 
However,  inasmuch  as  they  had  removed  themselves  and  fami- 
lies into  this  Province,  they  were,  notwithstanding  the  said  dis- 
advantage, willing  to  purchase  lands  for  their  own  dwelling. 

'^  It  was  further  said  by  y^  Commissioners,  that  it  was  their 
business  to  sell  and  dispose  of  the  Proprietary  land  to  such  as 
would  purchase  it,  yet,  at  the  same  time,  they  were  willing  to 
let  them  know,  as  they  were  aliens,  the  danger  that  might  ensue, 
if  not  in  time  prevented ;  also,  that  some  years  ago  a  law  was 
enacted  here,  and  afterwards  passed  by  the  late  Queen  Ann,  for 
enabling  divers  aliens,  particularly  named  therein,  to  hold  and 
enjoy  lands  in  this  Province,  and  that  the  like  advantage  might 
probably  be  obtained  for  those  amongst  themselves  that  were  of 
good  report,  if  a  petition  were  preferred  to  this  present  Assem- 
bly, when  they  sit  to  do  business. 

"  With  this  advice  they  seemed  pleased,  and  desired  to  be 
informed  when  such  a  sitting  of  the  Assembly  would  be,  that 
they  might  prefer  a  petition  to  them,  for  such  a  law  as  is  above- 
mentioned." 


Laws  to  naturalize  aliens,  and  enable  them  to  hold  lands,  had 
been  enacted,  from  the  first  entry  of  William  Penn ;  and  in  the 
old  editions  of  the  Province  Laws  we  find  an  Act  for  this  pur- 
pose, in  every  three  or  four  years.  They,  generally,  named  the 
persons  naturalized. 


1 
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^'  Pennsylyania,  ss. 


"  By  y*  Commissioners  of  Property. 


a 


Whereas  Israel  Taylor  and  Joseph  Taylor,  sons  of  Christo- 
pher Taylor,  original  purchaser  of  5000  acres  of  land  in  this 
Province,  hare  alleged  unto  us  that  there  remains  of  their 
father's  purchase,  y^  quantity  of  458  acres,  yet  untaken  up. 
These  are  to  authorise  and  require  thee  to  survey  or  cause 
to  be  surveyed  to  y^  said  Israel  and  Joseph,  according  to  y^ 
method  of  Townships  appointed,  y^  said  quantity  of  458  acres 
of  vacant  land  in  this  Province,  y*  is  not  appropriated,  nor 
seated  by  y^  Indians,  and  make  returns  thereof  in  y^  Secretaiy's 
Office. 

"But,  whereas,  it  does  not  yet  fully  and  clearly  appear, 
whether  the  said  quantitys  of  458  acres  do  actually  remain  doe 
on  y^  aforesaid  original  purchase,  therefore,  it  is  agreed  between 
us,  in  y*  Prop^  behalf,  and  y®  said  Israel  and  Joseph,  y*  y*  sur- 
vey and  location  of  y^  said  land  shall  not  be  further  confirmed 
by  Patent,  or  otherwise,  for  the  space  of  7  years  next  ensuing 
y*  date  hereof,  to  y*  end  y*  in  case  it  shall  appear  y*,  at  y*  time 
of  this  present  grant,  y^  said  quantity  did  not  remain  due  and 
untaken  up,  in  right  of  y®  said  purchase,  y*  said  survey  may  be 
utterly  void,  or  so  much  thereof,  as  shall  appear  to  be  above  y^ 
quantity  to  which  they  had  a  real  right,  may  be  taken  off,  and 
y*  remainder  confirmed  to  y"*,  their  heirs  and  assigns  forever. 
Given  under  our  hands,  &c.,  26  October,  1709. 

Edw'd  SmppEir, 
GniFnTH  Owen, 
Jamss  Logan. 
"  To  Jacob  Tatlob, 

Surveyor  General. '  * 
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PenDflylvania,  88. 


^'  By  the  Commissioners  of  Property. 

"  Whereas  James  Claypool  and  Robert  Turner,  two  of  y* 
Commissioners  of  Property  of  y*  Prop'  and  Goremor,  by  a 
Patent  under  their  hands  and  lesser  seal  of  this  Province,  bear- 
ing date  y^  4th  day  of  the  2d  mo.  1686,  granted  unto  Wm. 
Heam,  Renter,  a  certain  lot  or  piece  of  land,  situate,  lying  and 
being  near  y^  City  of  Philadelphia,  conti  in  breadth  50  feet, 
and  in  length  100  feet,  bounded  Westward  with  a  vacant  lot, 
Northward  with  back  lots,  Eastward  with  Peter  Lung's  lot,  and 
Southward  with  Vine  Street,  to  hold  to  him  and  his  heirs  for- 
ever, as  by  the  said  Patent,  recorded  in  y*  Rolls*  Office,  at 
Philadelphia,  in  Pat.  Book  A.,  Vol.  1,  page  210,  may  appear ; 
and  whereas  y*  present  Commissioners  of  Property,  or  some 
three  of  us,  by  a  like  Patent,  under  their  hands  and  seal  of  y* 
said  Province,  bearing  date  y*  7th  6  mo.  1706,  among  other  lots 
therein  specified,  granted  y*  said  lot  or  piece  of  land  unto 
Thomas  Story,  all  y*  first  improvements  being  wholly  decayed 
and  gone,  and  y*  same  lying  as  Vacant  land  as  by  y*  said 
Patent,  recorded  in  y*  said  Office  in  Pat.  Book  A.,  Vol.  3,  page 
300,  may  appeal :  Now,  at  the  special  instance  and  request  of  y* 
said  Wm.  Heam,  y*  we  would  grant  him  to  take  up  a  piece 
of  ground  hereinafter  mentioned,  in  lieu  and  stead  of  his  lot 
aforesaid,  and  at  y^  same  rent,  viz.  5  shill.  sterling,  from  the 
first  survey  of  y*  lot  aforesaid :  These  are  to  authorize  and 
require  thee  to  survey,  or  cause  to  be  surveyed,  to  y*  said  Wm. 
Hearn,  his  heirs  and  assigns,  all  y^  piece  of  land  situate  in  the 
said  City,  bounded  Northward  on  a  certain  piece  of  ground  in 
in  y*  said  recited  Patent  granted  unto  Thos.  Story,  Eastward  on 
y*  West  end  of  Second  Street  lots,  Southward  on  Vacant  lots, 
and  Westward  on  the  3  Street ;  containing  in  breadth  50  feet, 
and  in  length  196  feet,  in  lieu,  stead,  and  full  satisfaction  of  y^ 
said  first  lot,  and  under  y^  rent  aforesaid,  and  make  returns 
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thereof  into  -f  said  Secretary's  Oflke.     Given  under  our  hands, 

&c.,  6th  10  mo.  1711. 

Edw'd  Shifpen, 
Griff.  Owen, 
Tho.  Story. 
"  To  Jacob  Taylor, 

Surveyor-General." 


"  Pennsylvania,  ss. 

"  By  y*  Commissioners  of  Properly. 

"  Whereas  Israel  Pemberton,  of  Philadelphia,  merchant,  hath 
produced  unto  us  a  certain  Patent,  under  y®  Proprietary's  own 
hand  and  lesser  seal  of  the  Province,  bearing  date  y^  8th 
2  mo.,  1700,  purporting  a  grant  of  1000  acres  of  land,  in  y* 
County  of  Bucks,  in  this  Province,  unto  Tho.  Story,  his  heirs 
and  assigns,  and  likewise  a  grant  of  y^  said  land  by  y^  said 
Tho.  Story  unto  him  y*  said  Israel  Pemberton,  by  Indenture, 
bearing  date  y*  1st  11  mo.  now  last  past,  before  y*  date  hereof, 
as  also  of  y^  City  lots  belonging  to  the  original  purchase  of 
RichM  Snead  of  fifteen  hundred  acres  of  land,  and  also  a  certi* 
ficate  from  Jno.  Cuttler,  surveyor  of  y*  said  County  of  Bucks, 
certifying  that  y^  said  1000  acres  of  land  is  surely  mistaken  and 
inadvertently  measured  and  granted  to  Robert  Heath  and  other 
original  purchasers,  whereby  y^  said  Israel  Pemberton  is  disap- 
pointed of  his  purchase  aforesaid  in  the  place  intended,  and  re- 
quests y*  we  would  grant  him  to  take  up  y*  like  quantity  of  land 
in  some  other  place,  in  lieu  and  stead  of  y^  said  1000  acres,  and 
also  y*  Town,  lots  in  y®  City  of  Philadelphia,  appurtenant  to  y* 
original  purchase  of  1500  acres  of  land  by  Rich'd  Snead  as 
aforesaid.  These  are,  therefore,  to  authorize  and  require  thee 
to  survey,  or  cause  to  be  surveyed,  unto  y*  said  Israel  Pember- 
ton, his  heirs  and  assigns,  according  to  y^  method  of  townships 
appointed,  the  full  quantity  of  1000  acres  of  land,  in  this  Pro- 
vince, that  hath  not  been  already  surveyed,  nor  taken  up,  nor 
is  now  seated  by  the  Indians ;  and  also  to  survey,  or  cause  to  be 
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survejed  to  y*  said  Israel  Pemberton,  his  heirs  and  assigns,  the 
lots  of  land  in  y^  said  City,  proportionable  to  y^  said  purchase ; 
and  make  returns  as  well  of  y'  said  lands  as  lots  into  the  Secre* 
tary's  Office.     Given  under  our  hands,  &c.,  22d  11  mo.  1711. 

Edwa&d  Shippen, 
Griffith  Owxn, 
Tho.  Stort. 
"  To  Jacob  Taylor, 

Surveyor-General." 


**  David  Powel,  Surveyor,  having  agreed  for  3000  acres  of 
vacant  land,  to  be  taken  up  back  of  y*  late  survep,  on  which 
he  has  settled  divers  families  of  Palatines,  to  whom  he  has 
sold  the  whole  3000  acres.  The  agreement  was  made  with  D* 
Powel,  in  Sept.  1717,  for  300  pounds,  the  whole  to  be  paid  in 
three  several  payments,  within  one  year ;  £100  whereof  he  was 
to  pay  down,  upon  which  the  Warrant  was  to  be  signed,  but 
he  not  minding  his  part  of  the  agreement,  proceeded  to  di^oae 
of  the  land,  and  having  learned  the  date  of  the  Warrant, 
(though  not  signed,),  made  and  executed  deeds  to  those  Pala- 
tines, and  received  of  them  their  ready  money,  and  obligations 
for  what  they  could  not  pay  down,  the  ready  money  (being  at 
least  one  half  of  what  he  sold  the  land  for,)  he  converted  to 
his  own  use,  and  having  nothing  left  to  pay  for  the  land  but 
those  Palatines'  obligations,  he  earnestly  requests  that  the  Com- 
missioners would  be  pleased  to  take  those  obligations  for  pay 
of  the  said  3000  acres  of  land ;  who  taking  into  their  conside- 
ration the  circumstances  of  those  people  to  whom  he  has  sold 
"f  said  land,  and  who  are  settled  thereon,  and  that  they  are  an 
honest,  industrious  people,  do  order  James  Steel,  to  take 
those  obligations  into  his  custody,  and  give  notice  to  those 
Palatines,  that  they  do  forthwith  come  in  and  alter  the  property 
of  those  obligations  from  D.  Powel  to  the  Trustees,  upon  their 
doing  of  which,  the  Warrant  granted  to  D.  Powel,  is  ordered 
to  be  sealed  and  delivered  to  y*  Surveyor-General,  who  is 
thereupon  to  deliver  to  each  person  to  whom  the  said  D.  Powel 
has  sold  of  the  said  land.  Returns  or  Certificates,  to  the  quan- 
tity of  3000  acres  and  no  more.  In  order  whereunto,  the  said 
22 
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Dayid  Powel  is  to  deliver  to  James  Steel  exact  and  distinct 
drafts  of  each  man's  quantity  of  land^  together  ivith  bis  name, 
that  he  may  be  the  better  able  to  settle  this  crooked  affair. 

*^  James  Steel  having  reported  to  the  Commissioners,  that 
pursuant  to  their  order,  he  has  taken  into  his  hands  the  several 
Palatines'  bonds  from  David  Powel,  which  amount  to  near  the 
sum  of  money  he  stands  indebted  for  the  3000  acres  of  land, 
and  has  sent  word  to  those  people  to  come  in  and  give  other 
obligations  to  the  Trustees,  instead  of  those  given  to  D.  Powel, 
which  are  to  be  delivered  cancelled  to  them,  upon  their  so 
doing ;  whereupon  the  Commissioners  have  signed  the  Warrant 
to  D.  Powel  for  the  3000  acres,  and  have  ordered  the  same  to 
be  sealed,  which  is  accordingly  done." 

^'  The  Warrant  bears  date  at  y^  time  of  the  agreement,  viz., 
10  7%  1717." 

The  following,  copied  from  the  books  of  the  Receiver-Gene- 
ral, will  more  fully  show  how  this  matter  was  adjusted  with 
D.  Powel,  and  also  prove  how  bonds,  given  for  Warrants  and 
Patents,  were  discharged  by  many  payments  of  parts  of  the 
whole  debt  due.  These  copies  might  be  extended  to  a  great 
length.  I  have  given  so  many  as  to  show  fully,  that  there  can 
be  no  greater  mistake  than  to  suppose  that  the  price  was  always, 
or  even  generally,  paid  when  the  warrant  was  issued ;  or  that 
it  became  void,  if  the  money  was  not  paid  within  the  time  spe- 
cified in  the  Warrant.(c) 

See  the  Chapters  on  Vacating  Warrants,  and  on  Locations 
and  Applications. 


Extract  from  the  Receiver-GeneraVs  Books. 

"Philadelphia,   Anno  1720,  3  mo.   18th  day. 

1.  "David  Powel,  Dr.  to  sundry  accounts,  viz: 
To  account  of  Land  for  3000  acres,  granted  to 
him  in  7*'',  1717,  at  JBIO  per  cent.,  to  be  paid 

(«)  See  obapCer  XII. 
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at  three  several  payments,  within  one  year 
after  the  agreement,  £300    0    0 

To  account  of  interest,  for  the  interest  due  for  the 
said  ^300,  from  the  time  it  should  have  been 
paid  to  this  time,  48    0    0 


348    0    0 


2.  "Sundry  accounts,  Dr.,  to  David  Powel, 
^6234  4  3,  (viz.) 

Gerrard  Clements,  Dr.,  ^ho  assumed  to  pay  for. 

him,  ^682    9    0 

Hans  Reiff,  Dr.,  vrho  undertakes  to  pay  for  him,      49  14    5 

Andrew  Ffrey,  Dr.,  who  assumes  to  pay  for  him, 
and  gives  his  two  obligations,  payable  y^  16th 
9*'  next,  with  interest,  52     1     0 

Henry  Ruth,  Dr.,  who  assumes  to  pay  and  gives 
his  obligation,  payable  the  I8th  3rd  mo.  1721, 
with  interest,  44  19  10 

Cash,  Dr.,  received  of  Gab.  Shooly,  on  his  ac- 
count, 5    0    0 


234    4    3 


3.  "  Cash,  Dr.,  to  Sundry  accounts,  £51  17  9, 

(viz.) 
To  Gerrard  Clements,  received  of  him  and  Henry 

Stoufer,  in  part,  ^36    6  11 

To  Hans  Reifif,  received  of  him  in  part,  18    0    0 

To  Henry  Ruth,  received  of  him  in  part,  3  10  10 


£57  17     9 


The  above  shows,  1.  That  David  Powel  obtained  a  warrant, 
and  had  a  survey  for  three  thousand  acres,  in  Seventh  Month, 
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1717,  and  paid  nothing  at  that  time ;  that  on  I8th  of  Third 
Month,  1720,  his  debt  and  interest  amoonted  to  £348. 

2.  At  this  last  date,  a  credit  in  part  was  given,  as  per  No*  2. 

3.  That  of  No.  2,  the  payments  credited  were  not  all  cash, 
but  part  cash,  and  part  the  bonds  of  persons  to  whom  (it  may 
be  supposed,)  he  had  sold  parcels  of  the  three  thousand  acres. 


<<  Philadelphia,  Anno  1720,  11  mo.  26th. 

< 

Daniel   Cookson,    of   Chester    County,    Dr.,  to 
sundry  accounts,  £114  15  2,  viz. 

To  account  of  land  for  650  acres,  granted  by  War- 
rant and  surveyed  to  Richard  Cloud,  on  a  branch 
of  Pecquea,  in  y^  year  1715,  who  since  dying 
intestate,  not  having  paid  anything  towards  it^ 
whereby  y*  Warrant  became  void,  his  widow 
and  executors  have  requested  that  the  Com- 
missioners would  yet  accept  of  y*  purchase 
money  and  interest  due  for  y  same  from  Dan- 
iel Cookson,  who  is  her  brother,  to  which  they 
agree,  je78    0    0 

To  account  of  interest  for  y^  interest  of  JC78, 5  years 

and  half,  34    7    6 

To  account  of  quit-rent  for  650  acres,  5  years  and 

half,  jei  15  9,  2    7    8 


JCI14  15    2 


Cash,  Dr.,  to  Daniel  Cookson,  je50,  received  of 

him  in  part,  je50    0    0 


This  proves  the  same  thing.  We  have  seen  18th  of  Third 
Month,  1715,  the  Warrant  to  Richard  Cloud,  for  six  hundred 
and  fifty  acres,  the  price  of  which  was  to  be  paid  in  three 
months.  This  account  shows  that  no  part  was  paid  at  the  issu- 
ing the  Warrant,  and  that  more  than  five  years  after,  when  prin- 
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cipal,  interest  and  quit-rent  amounted  to  X114  15  2,  the  grantee 
being  dead,  the  sum  of  £50  was  received  in  part,  and  the  obli- 
gation of  his  representatives  for  the  balance. 


« 1724,  10»«  16th. 

John  Holland,  of  Groshen,  Dr.,  to  sundry  accounts, 
je37  16  0,  viz. 

To  account  of  land  for  150  acres  in  y*  Barrens, 
near  that  Township,  at  JC15  per  ct.,  surveyed 
in  1715,  je22  10    0 

To  account  of  interest,  for  y*  interest  of  je22  10  0,      15    6    0 


JB37  16    0 


Cash,  Dr.  to  John  Holland  jC37  16,  received  of 

him  in  full,  ^37  16    0 


In  this  case  nothing  was  paid  on  a  Warrant  of  1715  until 
1724,  when  the  whole  of  principal  and  interest  was  paid. 

The  entries  of  cases,  in  which  only  a  part  of  the  principal 
and  interest  was  paid  many  years  after  the  date  of  the  Warrant, 
greatly  exceed  in  number  those  in  which  all  was  in  one  pay- 
ment. 


"  Anno  1732-3,  1st  month.  Third  day. 
Jonathan  Harben  (of  Oley)  Dr.  to  sundry  accounts, 

£61  195.,  viz.: 
To  account  of  land  for  200  acres  surveyed  about  y* 

year  1719,  for  which  he  was  to  pay  jei5  per 

cent,  and  interest,  £30    0  0 

To  account  of  interest  for  the  interest  due  on  y*  said 

sum  30    0  0 

To  account  ofquit-rent  for  200  acres,  13  years,  j£l  6^.     1  19  0 

jeei  19  0 
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Cash  due  to  Jonathan  Harben,  £30.     Received  of 

him  in  part  30    0  0 


<«  1735,  4th  mo.  23d. 

James  Patterson,  of  Lancaster  Co.,  Dr.  to  sundry  ac- 
counts, j£112  Is.  6(f.,  viz. : 

To  account  of  land  for  500  acres  adjoining  on  the 
West  side  of  Conestogo  Manor 

To  account  of  interest  due  on  the  same 
Quit-rent 


Edw'd  Shippen  Dr.  to  James  Patterson 
for  whom  he  undertakes  to  pay. 


50    0  0 

56    0  0 

6    7  6 

^112  7  6 


^112  Is.  6d. 


« 1738,  April  18th. 

Morgan  Jones  Dr.  to  Sundry  accounts,  £ 

To  account  of  land  for  acres  near  Pequea 

Creek,  £ 

To  account  of  interest,  for  the  interest  due  on  the 
same. 

Cash  Dr.  to  Morgan  Jones  ^10  IO5.     Received  of 
Christ.  Griffith  in  part." 


There  are  in  the  Receiver-General's  Book  many,  very  many, 
entries  exactly  like  the  above.  These  were  after  1732.  The 
practice  of  including  in  the  survey  great  quantities  of  land,  more 
than  the  warrant  called  for,  was  become  very  common.  Some» 
times  two  or  three  times  as  much  as  was  called  for.  The  price 
of  warrants  then,  depended  on  the  quantity  which  should  be 
returned,  and  they  were  entered,  as  in  this  instance,  both  blank, 
to  be  filled  up  after  the  return  of  survey.  The  general  price, 
then,  was  ^15  10^. ;  one-third  of  which  was  generally  paid  at 
the  time  of  taking  out  the  warrant.(</) 

(^  See  Chapter  IV. 
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The  last  page  of  this  book  of  the  Receiver-General  contains  as 

follows  :— 

''  Bonds  received,  bearing  date  before  the  year  1718. 

1732.  Jonathan  Nut,  a  small  bond  of  about  40  shillings, 

taken  for  quit-rent. 
See  his  account  of  James  Fleming  for  his  father, 
William  Fleming's  bond  of  JC30,  taken  for  200 
acres  of  land  in  Cain,  Anno  1714,  J£20  whereof 
was  received  by  James  Logan  in  1719.  See  his 
account. 

1733.  Of  John  Fincher,  for  his  note  given  in  1706,  for  twenty 

shillings,  for  quit-rent. 
2d  mo.  1734.    Of  Thos.  Potts,  for  his  bond  given  Anno  1715, 

now  settled.     Vide  his  account. 
Of  Jacob  Hochstater,  for  y*  remainder  of  his 
bond,  given  1717-8,  settled.    Vide  his  ac't. 
5th  mo.  18.        Of  Sam'l  Scott,  in  full  of  his  bond  in  X%  1716, 

and  interest  jC9     9  6 

8K  31, 1733.     In  part,  of  Mary  Huntley's  bond,  1713,   6  10  0 

Rec'd  since  the  remainder,  7     5  0 

Of  Tobias  Hendricks  and  John  Pos- 
tlethwait,  for  James  Hendrick's 
bond.    Vide  their  accounts. 
9K  6,  1734.      Of  Sam'l  Jones,  for  Charles  Jones's 

bond,  dated  Anno  1715,  for  25    0  0 

Of  John  Vanbuskirk,  for  his  bond. 

Int.  due  on  y®  same,  25    0  0 

.    Given  for  quit-rent.  Anno  1717, 

and  interest  accruing,  38    5  0 

nth  mo.  24th,  1734.     Of  Edward  Roberts,  in  part 

for  Jno.  Bull's  bond,  15    0  0 

*  Of  Abraham  Heer,  for  his  bond  and 

interest. 
8*^'.  14,  1737.     Of  John  Longworthy,  (his  Estate,) 

for  his  bond  and  interest,  in  full,     31  13  10 

3mo.  20,  1738.  Of  William  Harmer,  his  bond  and 

interest,  in  full,  54    0  0 
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**  By  the  Proprietaries. 

"  Pennsylvania,  ss. 

'^  Whereas  hy  agreement,  some  time  since  made,  there  was 
surveyed  and  laid  out  unto  William  Allen,  of  the  City  of  Pbila- 
delphia,  Esquire,  the  quantity  of  three  thousand  acres  of  land,  in 
six  parcels  or  tracts  of  five  hundred  acres  each,  situate  upon  and 
near  the  West  Branch  of  the  River  Delaware,  in  our  county  of 
Bucks,  for  which  he  hath  paid  to  our  use  the  full  sum  of  four  hun- 
dred and  sixty-five  pounds,  current  money  of  this  Province,  and 
is  to  hold  the  same  of  us,  our  heirs  and  successors,  under  the 
yearly  quit-rent  of  one  shilling  sterling,  for  every  one  hundred 
acres,  and  the  said  Wm.  Allen  having  requested  that  we  would  be 
pleased  to  issue  our  warrant  to  establish  the  said  surveys :  These 
are,  therefore,  to  authorize  and  require  thee  to  make  returns  of 
the  said  six  surveyed  tracts  of  land,  of  five  hundred  acres  each, 
into  our  Secretary's  Office,  in  order  for  further  confirmation, 
and  for  which  this  shall  be  thy  sufficient  warrant.  Given  under 
my  hand,  and  the  lesser  seal  of  our  Province,  at  Philadelphia, 
this  24th  day  of  February,  a.  d.  1736. 

Thos.  Penn.»* 
"  To  Benj.  Eastburn, 

Surveyor-General.** 


Like  warrants  were  granted  to  the  following  persons,  viz. : — 

To  whom  (rranted.        Situation.  No.  of  tracts.    Total  qnantitf  .  Coontf  . 

«  February  24,  1736. 

Thomas  Greeme,  Upon  or  near  the 

West  branch  of  the  River  • 

Delaware  in  Bucks  county, 
James  Bingham,        do. 
Caspar  Wistar,  do. 

James  Hamilton,        do. 
Patrick  Greeme,        do. 


4, 

2000, 

Bucks, 

4, 

2000, 

do. 

3, 

1500, 

do. 

2, 

1000, 

do. 

2, 

1000, 

do. 
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irr 


To  whom  gnatod.       Sitoatum. 

«  February  24,  1736. 
John  Georges,  Upon  Menakasi  Creek 
near  the  West  Branch  of  the 
Delaware,  2, 

Jeremiah  Langhorne,  do.  2, 

Thomas  Clark,  do.  1, 

George  M^Call,  In  the  Great  Swamp 
adjoining  to  land  of  James 
Logan,  Esquire,  1, 

«  1737,  February  1. 

Caspar  Wistar,  One  tract  in  Rich- 
land township,  Bucks,  one  on 
Pequea  Creek,  in  Lancaster 
Co.,  one  on  a  branch  of  Quita- 
pohilla.  Do.  Co.,  one  on  the 
S.  side  of  the  W.  branch  of 
the  Delaware. 


No.oftimcto.    Total  qntntify.  County. 


4, 


« 1738,  May  10. 

On  Cook's  Creek,  near 
Durham,  in  Bucks  co.     1, 
« 1738,  August  23. 
Clement  Plumstead,  in  Bradford 

township, 
«  1739,  July  1. 

Samuel  Mickle,  George  Mifflin, 
and  Thomas  Potts,  in  Colebrookdale 
township,  4, 


1000, 

do. 

500, 

do. 

600, 

do. 

600, 


do. 


689, 
200  in 


do. 


439  in  Lancaster. 


651, 


Bucks. 


1,  160,        Chester. 


1588,  71  perches, 
Philadelphia. 


« 1737,  March  27. 

William  Allen,    In  the  forks  of  Delaware, 

1,  673,        Bucks. 

« 1738,  February  23d. 

Michael  Baugbman,  On  a  branch  of  Swahatauro 

Creek,  1,  100,  Lancaster. 
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At  a  Circuit  Court  held  before  me,  at  AUentown,  for  Lehigh 
County,  there  came  on  a  trial  for  a  large  tract  of  land  (about 
four  hundred  acres,)  adjoining  Allentown.  Walter  Livingston, 
as  heir,  or  devisee,  or  purchaser  from  heirs  or  devisees  of  Wm. 
Allen,  claimed  a  part  of  this  land,  and  had  contracted  to  sell 
it,  in  several  parcels,  at  about  eighty  dollars  per  acre.  In 
drawing  the  deed,  it  could  not  be  ascertained  on  what  warrant 
Wm.  Allen  had  held  this  land  ;  and  a  company  was  formed  to 
take  up  this  land  as  vacant.  The  whole  tract  containjed  above 
five  hundred  acres ;  it  had  been  re-surveyed,  about  1798,  by 
George  Palmer,  Esq.,  Deputy-Surveyor,  on  a  partition  of  the 
Allen  lands.  At  that  time,  there  was  a  house  on  it,  and  cleared 
land,  and  a  tenant  took  a  written  lease  of  the  whole  tract,  which 
lease  was  renewed  until  a  sale  of  it,  which  was  allotted  to  the 
Honourable  William  Tilghman,  Esq.,  afterwards  Chief  Justice 
of  Pennsylvania,  and  his  wife  one  of  the  heirs.  On  her  death, 
it  went  to  her  daughter,  and  the  son  of  the  daughter.  At 
length,  by  descent  and  purchase,  the  Allen  title  became  vested 
in  Walter  Livingston.  Some  400  acres  of  the  tract  were  what, 
in  that  county,  was  called  dry  land,  or  Barrens,  a  name  given, 
in  Cumberland  County,  Centre  County  and  other  parts  of  the 
State,  to  tracts  of  land  now  among  the  most  valuable  in  the 
State,  and  much  like  some  prairies  in  the  West.  As  the  fire  run 
through  it,  every  year,  there  was  little  timber  on  it,  as  the 
young  saplings  were  killed  above  ground  by  the  fire.  I  say 
killed  above  ground,  for  the  root  continued  uninjured,  and 
when  the  fires  were  no  longer  permitted,  those  large  roots  sent 
up  a  strong  growth  of  shoots,  which  in  thirty  or  forty  years 
became  very  fine  timber.  The  land  in  question  was  principally 
of  this  description,  and  in  the  middle  of  a  thickly  settled,  and 
highly  cultivated  country,  and  adjoining  to  a  fine  town,  was  of 
more  value  than  if  it  had  been  cultivated. 

In  opening  their  case,  the  counsel  of  the  defendant  stated  the 
partition,  and  deeds  by  the  other  heirs  to  Mrs.  Tilghman,  and 
the  lease  by  her  husband  and  her  to  a  tenant,  more  than  thirty 
years  before  the  adverse  title  and  suit.  They  admitted  they 
had  found  no  warrant,  nor  grant  of  the  land,  in  the  Land  Office. 
Every  body  in  the  county  knew  that  William  Allen,  and  his 
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heirs,  had  held  that  tract,  and  large  bodies  of  adjoining  and 
other  lands,  for  nearly  a  century.  Most  of  the  other  lands 
had  been  sold,  and  were  highly  improved,  and  were  together 
(for  Allentown,  and  several  fine  mills,  on  Little  Lehigh,  were 
on  this  estate,)  worth  from  one  to  three  hundred  thousand 
dollars :  and  all  was  supposed  to  be  at  stake.  I  knew  that 
lands  were  granted  under  the  Proprietaries'  Government  in 
many  different  modes,  and  stated  this,  and  suggested  that  in 
some  form  a  grant  would  be  found ;  I  did  not  then  know  the 
true  state  of  the  title  ;  but  I  did  not  rely  on  this.  I  stated  that 
the  title  by  improvement  was  very  ancient ;  referred  to  the  opin- 
ion of  Chief  Justice  Chew,  and  other  cases  then  in  print ;  and 
showed  the  absurdity  of  supposing,  that  when  an  heir  took  land, 
held  by  improvement,  and  sold  off  parcels,  on  which  there  was 
no  house,  or  no  cultivation,  but  continued  woodland,  such 
woodland  became  vacant  land,  and  liable  to  be  seized,  by  any 
one,  ignorant  of  the  nature  of  titles,  and  greedy  enough  to  rob 
the  children  of  one  whose  title  was  valid  against  all  but  the 
State,  while  he  lived,  and  whose  death  did  not  operate  a  forfei- 
ture of  his  estate  or  disherison  of  his  heirs. 

It  was  expected,  the  cause  being  of  great  importance  in  itself, 
and  of  vast  magnitude  in  its  consequence,  as  the  titles  then 
appeared,  that  the  case  would  be  cariied  to  the  Supreme  Court; 
but  before  the  trial,  James  M.  Porter,  Esq.,  a  sound  lawyer,  had 
been  retained  by  the  holders  of  the  new  warrants,  and  he  took 
no  exception  to  the  charge.  The  jury  found  for  the  defendants, 
without  leaving  the  box  ;  and  the  whole  Allen  estate  was  at 
rest.  The  case  is  not  reported.  I  am  not  aware  that  those 
who  hold  these  3000  acres,  and  many  other  lands,  once  of  that 
estate,  and  granted,  as  this  was,  in  large  bodies,  and  sometimes 
granted  as  this  was,  to  be  laid  in  different  parcels,  are  yet  aware 
that  the  Land  Office  shows  their  title  as  clearly  as  the  title  to 
any  other  estate ;  though  a  person  ignorant  of  its  nature,  may 
search  in  vain  among  the  common  warrants  for  them.  I  have 
reason  to  believe  there  are  Patents  for  all  the  Allen  Lands ; 
though  as  each  purchaser  took  a  Patent  in  his  own  name,  for  his 
own  part,  it  would  require  some  time  and  patient  research  to 
Aew  this. 

I  have  stated  the  above  to  guide  others,  who  hold  under 
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Allen  or  similar  grants.  I  hare  seen  in  the  Secretary's  0£Sce 
a  plot,  on  one  paper,  of  this  three  thousand  acres,  and  other 
lands,  made  out  and  returned  there  as  official  documents,  on 
which  to  grant  Patents ;  though  no  copies  of  such  returns  of 
survey  are  to  be  found  in  the  Surveyor-General's  Office. 

I  have  been  applied  to  by  a  gentlemen  of  the  bar,  of  good 
standing,  for  information  respectmg  several  thousand  acres, 
long  settled  and  highly  improved,  on  Chiliquaque  Creek,  for 
which  he  said  no  office  titles  could  be  found.  I  told  him  of  the 
special  grant  to  Purviance  in  1769;  and  all  difficulty  was 
removed. 


ActofFeb.  6, 1730-31. 

^^  An  Act  for  the  enabling  Religious  Societies  of  Protestants, 
within  this  Province,  to  purchase  lands  for  Buiying-Grounds, 
Churches,  Houses  for  Worship,  Schools,  &c. 

<<  Whereas  sundry  Religious  Societies  of  people  within  this 
Province,  professing  the  Protestant  Religion,  have  at  their  own 
respective  costs  and  charges  purchased  small  pieces  of  land 
within  the  Province  of  Pennsylvania,  and  thereon  have  erected 
Churches,  and  other  Houses  of  Religious  Worship,  School- 
Houses,  and  Aims-Houses,  and  inclosed  part  of  the  same  lands 
for  Burying-grounds :  And  whereas  the  said  lands  were  pur* 
chased,  and  paid  for  by  the  said  respective  Societies,  in  the 
name  or  names  of  persons  at  that  time  being  of  or  professing 
themselves  to  be  of  the  same  religious  persuasion  with  the 
Societies,  who  made  use  of  the  names  of  the  said  persons  as 
trustees  for  and  in  behalf  of  the  said  Societies. 

'^  And  whereas,  some  of  the  said  Trustees,  or  their  heirs, 
having  afterwards  changed  their  opinions,  and  joined  them* 
selves  to  other  religious  societies  of  a  different  persuasion  from 
the  people  by  whom  the  said  persons  were  at  first  entrusted, 
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and  upon  pretext  of  their  baying  the  fee-timple  of  the  lands  so 
purchased  in  their  names,  rested  in  thenl,  have  contrary  to  the 
true  intent  and  meaning  of  the  first  grant  or  gift,  attempted  (by 
granting  away  the  said  lands,  Houses  of  Religious  Worship  and 
Burying-Grounds)  to  deprive  the  Society  or  people  in  posses- 
sion of  the  same,  of  the  right  and  use  of  the  said  Houses  of 
Worship,  and   Burying-Grounds,  to  the  great   disquiet   and 
uneasiness  of  many  of  the  good  people  of  this  Province ;  and 
others  being  intrusted  in  the  like  manner  may  hereafter  do  the 
same.     For  remedy  whereof,  and  for  the  better  securing  the 
several  Religious  Societies  in  the  quiet  and  peaceable  posses- 
sion of  their  Churches,  Houses  of  Worship,  School-Houses, 
and  Aims-Houses,  and  Burying-Grounds  within  this  Province, 
^*  Be  it  enacted  by  the  Honourable  Patrick  Gordon,  Esq., 
Lieutenant-Governor  of  the  Province  of  Pennsylvania,  and  of 
the  Counties  of  New-Castle,  Kent,  and  Sussex,  on  Delaware,  by 
and  with  the  advice  and  consent  of  the  Representatives  of  the 
Freemen  of  the  said  Province,  in  General  Assembly  met,  and 
by  the  authority  of  the  same.  That  all  sales,  gifts  or  grants 
made  of  any  lands  or  tenements  within  the  Province  of  Penn- 
sylvania, to  any  person  or  persons  in  trust,  for  sites  of  Churches, 
Houses  of  Religious  Worship,  Schools,  Alms-Houses,  and  for 
Burying-Grounds,  or  for  any  of  them,  shall  be  and  are  hereby 
ratified  and  confirmed  to  the  person  or  persons  to  whom  the 
same  were  sold,  given,  or  granted,  their  heirs  and  assigns,  in 
trust,  nevertheless  and  for  the  use  of  the  respective  Religious 
Societies,  for  whose  use  the  same  were  at  first  given,  granted 
or  purchased,  according  to  the  true  intent  and  meaning  of  such 
gifts  or  grants:  And  that  every  sale,  gift,  grant  or  devise  of 
any  such  trustee   or  trustees,  or  any  person  or  persons  in 
whose  name  or  names  the  said  lands  for  erecting  Churches, 
Houses  of  Religious  Worship,  Schools,  Aims-Houses,  or  Bury- 
ing-Grounds, within  this  Province,  were  purchased,  taken  or 
accepted,  or  the  heirs  or  assigns  of  such  trustees,  shall  be  and 
are  hereby  declared  to  be  for  the  sole  use,  benefit,  and  behoof 
of  the  said  respective  Societies,  who  have  been  in  the  peace- 
able possession  of  the  same  for  the  space  of  twenty-one  years, 
next  before  the  tenth  day  of  June,  in  the  year  of  our  Lord  one 
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thousand  seven  hundred  and  thirty,  or  for  whose  use  the  same 
were  at  first  giyen,  granted  or  devised,  and  no  other. 

^'  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
it  shall  and  may  be  lawful  to  and  for  any  Religious  Society  of 
Protestants  within  this  Province,  to  purchase,  take  and  receive, 
by  gift,  grant,  or  otherwise,  for  Burying-Grounds,  erecting 
Churches,  Houses  of  Religious  Worship,  Schools  and  Aims- 
Houses,  for  any  estate  whatsoever,  and  to  hold  the  same  for 
the  uses  aforesaid,  of  the  Lord  of  Fee,  by  the  accustomed 
rents. 

"  Provided  always,  and  be  it  further  enacted  by  the  autho- 
rity aforesaid,  That  nothing  in  this  Act  contained,  shall  be 
deemed,  taken,  or  construed  to  enable  any  of  the  said  Religious 
Societies  of  people,  or  any  person  or  persons  whatsoever,  in 
trust  for  them,  or  to  their  use,  to  purchase,  take,  or  receive  any 
lands  or  tenements,  by  gift,  grant,  or  otherwise,  for  or  towards 
the  maintenance,  or  support  of  the  said  Churches,  Houses  of 
Worship,  Schools  or  Aims-Houses,  or  the  people  belonging  to 
the  same,  or  for  any  other  use  or  purpose,  save  for  the  uses  in 
this  Act  before-mentioned : 

"  Provided  also.  That  this  Act,  nor  any  thing  therein  con- 
tained, shall  not  be  deemed  or  construed  to  impeach  the  just  right 
or  title,  which  any  person  or  persons  may  have  to  any  of  the 
lands  or  tenements,  hereinbefore-mentioned,  so  that  they  prose- 
cute such  their  right  or  claim  within  the  space  of  three  years 
next  after  the  publication  of  this  Act." 


A  similar  Act  was  passed,  vol.  1,  page  50  ;  repealed  by  the 
Crown ;  re-enacted  p.  56,  and  repealed,  page  74  ;  and  again 
re-enacted  6th  February,  1730-31,  as  above ;  see  Miller's  Acts, 
page  128 ;  and  never  repealed,  but  confirmed  by  each  of  the 
Constitutions  of  this  State. 


Among  the  Minutes  of  Grants  of  Warrants,  I  find  as  follows : 


"  1734,  3  of  10th  month,  on  page  22. 
Both  the  Proprietaries  present. 


€i 
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^'At  the  request  of  Roland  Chambers  and  Thomas  Arm- 
strong, 100  acres  each  were  granted  to  the  Congregations  of 
Pazton  and  Derry,  for  meeting  houses,  at  id,  sterling  rent  only.*^ 


"  23d  of  May,  1738. 

**  100  acres,  adjoining  Jos.  Everard  and  Lawrence  Espe,  for 
the  use  of  the  Calvinist  Congregation,  in  Upper  Milford  Town- 
ship, Bucks  County." 

"  24  of  May. 

'^  Gabriel  Davis,  100  acres,  adjoining  Jacob  Light,  John 
Davis,  George  Hudson  and  John  Jenkins,  for  the  use  of  Bangor 
Church,  in  Carnorvon  Township,  Lancaster  County." 


And  there  are  many  other  such  grants,  not  necessary  to  be 
quoted. 

See  the  case,  The  Congregation  of  Lost  Creek  and  Cedar 
Spring  V.  Caufman,  hereafter  cited  in  this  work.(e) 


"  1766. 

Warrant  to  William  Allen,  Esq., 

The  remainder 

Sept  13. 

Adam  Hoops, 

of  the  Centre 

RevM  John  Steel, 

Square,     in 

John  Montgomery, 

Carlisle,   in 

John  Byers, 

trust  for  the 

John  Davis  and 

use     of     a 

Robert  Miller. 

Presbyterian 

Meeting- 
house. 
Quit-rent    5». 
sterling  per 
annum." 

(f)  SeetheLirtofCMet 
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**  Thomas  Penn,  John  Penn,  Thomas  Penn  and  Richard 

1000  acres.  Penn,  Esqrs«,  true  and  absolute  Proprie- 

tors of  the  Province  of  Pennsylvania  and 
counties  of  Newcastle,  Kent  and  Sussex,  on  Delaware,  to  Jacob 
Taylor,  Surveyor-General,  or  to  our  Surveyor-General  for  the 
time  being,  Whereas,  by  an  agreement,  made  this  day  between 
us,  the  said  Proprietors,  the  said  Thomas  Penn  is  to  have  sur- 
veyed to  him,  for  his  own  proper  use  and  benefit,  five  thousand 
acres  of  land  in  our  said  Province.  We  do  hereby  authorize 
and  require  you  to  survey  or  cause  to  be  surveyed  to  him,  the 
said  Thomas  Penn,  his  heirs  and  assigns,  one  thousand  acres 
of  the  said  land,  in  some  one  place,  on  land  purchased  of  the 
Indians,  and  whereon  no  persons  are  seated,  reserving  a  quit« 
rent  of  twelve  pence  the  hundred  acres.  Given  under  our 
hands  and  lesser  seal  of  the  said  Province,  at  London,  this  12th 
day  of  May,  1732. 

John  Penn, 
Thos.  Penn, 
Rich'd  Penn." 

There  are  four  more  of  the  same  quantity  and  date,  to  the 
same  person. 


<<  Richard  Penn,  John  Penn,  Thomas  Penn  and  Richard 

1000  acres.  Penn,  Esqrs.,  true  and  absolute  Proprie- 

tors of  the  Province  of  Pennsylvania  and 
counties  of  Newcastle,  Kent  and  Sussex,  on  Delaware,  to  Jacob 
Taylor,  Surveyor-General,  or  to  our  Surveyor-General  for  the 
tim«  being. 

"  Whereas,  by  an  agreement  made  this  day  between  us  the 
said  Proprietors,  the  said  Richard  Penn  is  to  have  surveyed  to 
him  for  his  own  proper  use  and  benefit,  6000  acres  of  land  in 
our  said  Province.  We  do  hereby  authorize  and  require  you 
to  survey  or  cause  to  be  surveyed  to  him,  the  said  Richard 
Penn,  his  heirs  and  assigns,  one  thousand  acres  of  the  said 
land,  in  some  one  place,  on  land  purchased  of  the  Indians,  and 
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"whereon  no  persons  are  seated,  reserving  a  quit*rent  of  12 
pence  the  100  acres.  Given  under  our  hands  and  lesser  seal 
of  the  said  Province,  at  London,  this  12th  day  of  May,  1732. 

johh  pcnn, 
Thos.  Penk, 
Rich'd  Penw.*' 

There  are  four  more  of  the  same  quantity  and  date,  to  the 


same. 


**  Thomas  Freame,  John  Penn,  Thomas  Penn  and  Rich- 

1000  acres.  ard  Penn,  Esqrs.,  true  and  absolute  Pro- 

prietors of  the  Province  of  Pennsylva- 
nia and  counties  of  Newcastle,  Kent  and  Sussex,  on  Delaware, 
to  Jacob  Taylor,  Surveyor-General,  or  to  our  Surveyor-General 
for  the  time  being.  Whereas,  Thomas  Freame,  of  London, 
merchant,  hath  purchased  of  us  10,000  acres  of  land,  in  our 
said  Province  of  Pennsylvania,  we  do  hereby  authorize  and 
require  you  to  survey  or  cause  to  be  surveyed  to  him,  the  said 
Thomas  Freame,  his  heirs  and  assigns,  one  thousand  acres  of 
said  land,  in  some  one  place  on  land  of  the  Indians,  and 
whereon  no  persons  are  seated,  reserving  a  quit-rent  of  twelve 
pence  the  100  acres.  Given  under  our  hands  and  the  lesser 
seal  of  the  said  Province,  at  London,  the  12th  day  of  May, 
1732. 

John  Penn, 
Thos.  Penn, 
Rich'd  Penn.** 

There  are  nine  more  of  the  same  quantity  and  date,  to  the 
same. 
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"  By  the  Proprietaries. 

''  At  the  request  of  James  Logan^  of  Stanton^  in  the  county 
of  Philadelphia,  that  we  would  grant  him  to  take  up  within  the 

county  of  Bucks,  the  quantity  of  500  acres 

James  Logan,  of  land,  in  part  of  the  original  purchase  of 

500  acres.  2000  acres,  made   of  our  late  deceased 

father,  William  Penn,  Esq.,  by  William 
Lloyd  and  Abraham  Lloyd,  late  of  the  City  of  Bristol,  in  Great 
Britain,  also  deceased,  by  Deeds  of  Lease  and  Release,  bearing 
date  the  6th  and  7th  days  of  February,  Anno,  1681,  and 
since  by  several  descents  and  grants,  vested  in  the  said  James 
Logan.  These  are  to  authorize  and  require  thee  to  survey  or 
cause  to  be  surveyed  unto  the  said  James  Logan,  in  the  town- 
ship of  Solebury,  in  the  said  county,  the  quantity  of  500  acres 
of  land,  bounding  the  same  of  the  South-west  with  the  lands 
late  of  John  Scarbrough  and  John  Buy,  on  the  North-west  with 
land  late  Jacob  Holcom's,  and  on  the  North-east  and  South- 
west with  land  laid  out  to  Robert  Heath,  and  make  return 
thereof  into  the  Surveyor's  Office.  Given  under  our  hands  and 
the  lesser  seal  of  our  said  Province,  at  Philadelphia,  the  10th 
day  of  12th  month,  (Feb.)  Anno  Dom.  1732-3. 

John  Penn, 


"  To  Jacob  Taylor,  Surveyor  General.'* 


Thos.  Penn, 
Rich'd  Penn." 


**  Pennsylvania,  ss. 

"  By  the  Proprietaries. 

'^  At  the  request  of  Isaac  Norris,  of  Fair  Hill,  Esq.  that  we 
would  grant  him  a  re-survey  on  a  tract  of  land  lying  on  Shick- 
aselungo  creek,  in  the  county  of  Lancaster,  which  was  formerly 
surveyed  to  James  Griffiths,  of  this  city,  gentleman,  in  trust  for 
the  said  Isaac  Norris,  in  pursuance  of  two  warrants  granted  by 
the  Commissioners  of  Property,  the  one  dated  the  20th  day  of 
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December,  1718,  for  1000  acres,  and  the  other  the  10th  day  of 
February,  1719,  for  500  acres,  which  tract,  as  it  was  surveyed 
in  June,  1720,  falls  short  of  1500  acres,  with  the  usual  allowance 
of  6  acres  on  each  100,  for  roads  and  highways.  These  are  to 
authorize  and  require  thee  to  re-survey  or  cause  to  be  re-sur- 
veyed unto  the  said  Isaac  Norris  the  aforesaid  tract  of  land,  and 
make  such  addition  of  adjoining  land  thereto  as  shall  make  up 
1000,  500  acres,  with  the  above-mentioned  allowance  for 
roads  and  highways,  and  make  return  thereof  into  the  Secretary's 
Office,  in  order  for  a  further  confirmation.  Given  under  my 
hand  and  the  lesser  seal  of  our  Province,  at  Philadelphia,  19th 
Oct.  1733. 

Thos.  Penh." 
"  To  Jacob  Taylor,  Surveyor  General." 

Whereas  I  have  this  day  granted  a  Warrant  to  re-survey  a 
tract  of  land  belonging  to  Isaac  Norris,  Esq.  on  Shickaselunga 
Creek,  in  the  county  of  Lancaster.  These  are  to  require  thee 
to  order  Benjamin  Eastburn  to  re-survey  the  said  tract  in  pur- 
suance of  said  Warrant 

"  To  Jacob  Taylor,  Surveyor  General. 

Thos.  Penn." 
Philada.  19  Oct.  1733. 


"  Pennsylvania,  ss. 

"  By  the  Proprietaries. 

Whereas  Ann  Brown,  formerly  of 
"Ann  Brown,  300  acres,    the  City  of  Philadelphia,  but  now  of 

New  York,  y*  only  surviving  daugh- 
ter of  Col.  Wm.  Markham  dec'd,  who  was  the  first  Lieut.  Gov. 
of  our  Province,  hath  represented  that  a  certain  tract  of  land 
containing  300  acres,  supposed  to  lye  within  the  Manor  of  Pens- 
buiy,  was  claimed  by  the  said  Col.  Markham  in  his  life-time, 
which  claim  having  laid  dormant  divers  years,  and  upon  enquiry 
no  just  foundation  appearing  for  the  same,  yet  of  our  regard  to 
the  application  of  the  said  Ann  Brown,  These  are  to  authorize 
and  require  thee  to  survey  or  cause  to  be  surveyed  unto  the  said 
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Ann  Brown,  according  to  the  method  of  townships  appointed, 
the  quantity  of  300  acres  of  land,  that  hath  not  been  ahready  sur- 
veyed nor  appropriated.  To  be  holden  by  the  said  Ann  Brown, 
her  heirs  and  assigns,  under  the  yearly  quit  rent  of  an  i  penny 
sterling  for  erery  acre  thereof,  and  make  return  of  the  same  into 
the  Secretary's  Office,  for  which  this  shall  be  thy  sufficient  war- 
rant. 

20th  October,  1733.  Thos.  Penh." 

"  Jacob  Taylor,  S.  G." 

There  are  many  instances  in  which  William  Penn  granted 
Warrants,  on  which  no  money  was  paid,  and  evidently  none  was 
to  be  paid.  This  Warrant  shows  that  his  successors,  Proprieta- 
ries, exercised  the  same  power. 

There  are  several  cases  where  the  Commissioners  of  Property 
did  the  same  thing. 


"  Pennsylvania,  ss. 

"  By  the  Proprietaries. 

^^  David  Evans,  At  the  request  of  David  Evans  and 

and  Philip  Evans,  sons  of  David  Evans,  late 

Philip  Evans.  of  Radnor,  dec'd,  that  we  would  grant 

them  to  take  up  the  quantity  of  312  acres 
of  land,  formerly  laid  out  in  the  Welsh  tract,  but  taken  from 
them  by  a  prior  survey  made  to  Wm.  Wood  and  Wm.  Shardlow, 
under  whom  the  same  is  now  held.  These  are  to  authorize  and 
require  thee  to  survey  or  cause  to  be  surveyed  unto  the  said 
David  Evans  and  Philip  Evans,  according  to  the  method  of 
Townships  appointed,  the  said  quantity  of  3 12  acres  of  land  that 
has  not  been  already  surveyed  nor  appropriated,  nor  is  seated  by 
the  Indians,  and  make  return  thereof  into  the  Secretaiy's  Office, 
in  order  for  a  further  confirmation,  for  which  this  shall  be  thy 
sufficient  Warrant.     Given  under-  my  hand  and  the  lesser  seal 
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of  our  said  Province,  at  Philadelphia,  the  20th  day  of  the  4th 
month,  (June,)  a.  d.  1733. 

Thos.  Penn.'' 
"  To  Jacob  Taylor,  Surr.  Gen." 


^*  Pennsylyania,  and  counties  on  Delaware,  ss. 

"  By  the  Proprietaries. 

"  John  Wilson,  63  acres.         Whereas,  in  the  year  1713,  the 

late  Commissioners  of  Properly 
granted  their  Warrant  to  survey  to  John  Wyeth  of  the  county  of 
Chester,  since  dec'd,  a  parcel  of  land,  in  Birmingham  township, 
containing  53  acres,  for  which  he  was  to  pay,  within  3  months 
after  the  date  of  the  same  at  farthest,  5  shillings  for  every  acre, 
otherwise  the  Warrant  and  Survey  were  to  be  void,  but  neither 
the  said  John  Wyeth,  in  his  lifetime,  nor  any  person  represent- 
ing him  since  his  decease,  having  performed  the  terms  of  the 
said  Warrant,  or  any  part  thereof,  John  Wilson,  on  whose  plan- 
tation the  said  piece  of  land  joins,  hath  requested  that  we  would 
be  pleased  to  grant  him  the  same,  for  which  he  agrees  to  pay 
26  pounds  10  shillings,  money  of  said  Province,  and  the  yearly 
quit  rent  of  6  pence  sterling.  These  are  therefore  to  authorize 
and  require  thee  to  make  return  of  the  survey  heretofore  made 
on  the  said  parcel  of  land  into  the  Secretary's  Office,  in  order 
for  a  confirmation  of  the  same  unto  the  said  John  Wilson,  for 
which  this  shall  be  thy  sufficient  Warrant.  Given  under  my 
hand  and  the  lesser  seal  of  our  said  Province,  at  Philadelphia, 
2nd  5th  mo.  (July)  1733. 

Trohas  Penn." 
«  To  Jacob  Taylor,  Surv.  Gen.'» 
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"  Pennsylvania,  ss. 

"By  the  Proprietaries. 


€€ 


Whereas,  Michael  Lightfoot  did  some  years  since,  on  his 
application  to  the  late  Commissioners  of  Property,  procure 
license  from  them  to  take  up  a  piece  of  vacant  land  situate  in  the 
Great  Swamp  lying  between  lands  belonging  to  Edward  Roberts 
and  Thomas  Nixon,  containing  by  estimation  about  150  acres ; 
and  also  one  other  tract  lying  on  the  west  side  of  Arthur  Jones's 
land,  being  likewise  in  the  said  Swamp,  containing  about  200 
acres,  and  both  in  the  county  of  Bucks ;  the  said  Michael  Light- 
foot  hath  requested  of  us  a  grant  for  the  said  land.  These  are 
to  authorize  and  require  thee  to  survey  or  cause  to  be  surveyed 
unto  the  said  Michael  Lightfoot  the  said  two  tracts  of  land,  to  be 
holden  under  the  yearly  quit  rent  of  i  penny  sterling  for  each 
acre,  and  to  make  return  thereof  into  our  Secretary's  Office,  in 
order  for  a  further  confirmation,  which  if  not  done  within  3 
months  from  the  date  hereof,  this  warrant  shall  be  void  and  of 
none  effect.     22d  March,  1732-3. 


John  Penn, 
Thos.  Penk, 
Rich'd  Pknn." 


"  To  Jacob  Taylor,  Surv.  Gen." 


"  Pennsylvania,  ss. 

"  By  the  Proprietaries. 

'^  Hugh  Hughes,  150  acres.  Whereas,  the  last  Commis- 

additional.  sioners   of  Property,  by  their 

Warrant,  bearing  date  the  1st 
November,  a.  d.  1718,  granted  to  be  surveyed  unto  Hugh 
Hughes,  of  Upper  Merion,  the  quantity  of  500  acres  of  land, 
which  was  accordingly  surveyed  and  laid  out  on  a  branch  of 
Conestogoe  creek,  and  afterwards  at  the  request  of  the  said 
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Hugh  Hughes,  and  by  consent  of  the  said  Commissioners, 
there  was  added  the  further  quantity  of  150  acres,  for  which  no 
Warrant  has  yet  been  granted.  These  are,  therefore,  to  au- 
thorize and  require  thee  to  accept  and  receive  into  thy  office 
the  said  additional  survey,  made  to  the  said  Hugh  Hughes,  and 
make  return  of  the  whole,  as  they  join  on  each  other,  into  the 
Secretary's  Office,  in  order  for  confirmation  ;  which  surveys,  in 
case  the  said  Hugh  Hughes  forthwith  fulfil  the  agreement  of 
the  above  mentioned  Warrant,  and  pay  in  like  manner  for  the 
additional  quantity,  shall  be  valid,  otherwise  the  same  is  to  be 
void. 

"  31  Dec,  1733. 

Thomas  Penit." 
"  To  Benj'n  Eastburn,  S.  G." 


''Hon.  Thomas  Penn,  Esq.,  John  Penn,  Thomas  Penn 

5000  acres.  and    Richard    Penn,   Esqrs., 

true  and  absolute  Proprietors 
of  the  Province  of  Pennsylvania,  and  counties  of  New-Castle, 
Kent  and  Sussex,  on  Delaware,  to  Jacob  Taylor,  S.  G.,  or  to 
our  Surveyor  General,  for  the  time  being. 

'^  Whereas,  by  an  agreement  made  between  us,  the  said  Pro- 
prietors, the  said  Thomas  Penn  is  to  have  surveyed  to  him,  for 
his  own  purpose,  use  and  benefit,  5000  acres  of  land  in  our 
said  Province. 

^^  This  is,  therefore,  to  authorize  and  require  you  to  survey 
or  cause  to  be  surveyed,  to  the  said  Thomas  Penn,  his  heirs 
and  assigns,  5000  acres  of  our  said  land,  according  to  the  cus- 
tom of  the  said  Province,  reserving  unto  us  and  our  heirs  1 
shilling  quit-rent  for  each  100  acres. 

«  At  London,  18  May,  1732. 

John  Penn, 

Tho.  Penn, 

Rich'd  Penn." 
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"  This  is  entered  by  J.  S.,  in  the  book  in  his  custody,  with 
indorsement  to  Jo.  Turner,  and  his  further  indorsement  to  Wm. 
AUen." 


*'  Pennsylvania,  ss. 

"  By  the  Proprietaries. 

^^  One-tenth  of  lands  to  Whereas,  by  Warrant  under  the 

y*"  Proprietaries  use.  hand  and  seal  of  our  late  father, 

dated  the  1st  day  of  September, 
1700,  Edward  Penington,  then  S.  G.  of  this  Province  and 
Territories  thereunto  belonging,  was  authorized  and  commanded, 
(in  pursuance  of  the  primitive  regulation  for  laying  out  lands  in 
this  Province,)  to  survey  or  cause  to  be  surveyed  to  the  proper 
use  and  behoof  of  our  said  father  and  his  heirs,  500  acres  in 
every  township  consisting  of  6000  acres,  that  should  be  sur- 
veyed ;  and  generally  one-tenth  part  of  all  the  lands  that  should 
be  laid  out  in  this  Province  or  Territory.  These  are  to  author- 
ize and  require  thee  to  make  strict  examination  what  has  been 
done  in  pursuance  of  the  above  mentioned  Warrant,  and  make 
exact  returns  of  such  surveys  into  the  Secretary's  Office ;  as 
also  of  all  other  lands  whatsoever  that  have  by  Warrants  h»^ 
tofore  issued,  been  appropriated  to  our  use. 

«  Philad'a,  18  January,  1733. 

Tho.  Penn.*' 

«  Benj'n  Eastburn,  S.  G.'* 


Warrants  granted  on  a  proviso. 

**  1733.  Roger  Dyer,  of  Lancaster  co.,  o*  a  branch 

Jan'y  25th.  of  Beaver  creek,  Lancaster,  400  acres, 

dE15  105. ;  no  rent.  If  so  much  can 
be  had  without  prejudice  to  other  per- 
sons that  are  already  settled  thereabout 
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James  Webb,  Jan.  25th,  John  Hiett,  of  Lancaster  co.,  on  a  branch 

of  Beaver  creek,  Lancaster,  200  acres, 
XI 5  10^.;  no  rent.  If  so  much  can 
be  had  without  prejudice  to  other  per- 
sons that  are  akeady  settled  thereabout. 

Jacob  Brua,  Jan.  26th,  Henry  Fry,      do.         do.        do.    200, 

no  rent.    On  the  like  terms. 

"         William  Hiett,  do.         do.        do.    200, 
no  rent.     On  the  like  termis. 

1739, 
^'  Special  Wanant,  Decem'r  12.       John  Jerman.     Part  in 

Goshen  and  part  in  White- 
land  township,  formerly  grant- 
ed by  Warrant  of  28th  March, 
1735,  to  Edward  Goss,  become 
void  by  Goss  never  having 
paid  the  consideration  money. 
Chester,  207  acres. 

"  Do.  "         13,  George  Hyligh,  on  New 

Cowissioppen,  150  a.  whereof 
were  formerly  granted  by  War- 
rant of  2d  September,  1734, 
to  Jacob  Smith,  and  the  other 
50  acres  to  y*  said  Smith,  by 
Warrant  of  16th  Nov.  1737, 
become  void  by  Smith's  never 
having  paid  the  consideration^ 
money.  Philadelphia,  200 
acres." 


I  do  not  pretend  to  have  ^ven  all  these  grants ;  but  enough 
to  show  that  a  title  may  be  perfectly  good,  although  it  may 
25 
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be  dijfficult,  perhaps  impossible^  to  find  a  separate  Warrant 
for  it 

In  a  former  part  of  this  work  there  are  observations  on  what 
were  called  special  grants,  made  to  individuals,  not  according 
to  the  general  regulations  of  the  Land  Office,  but  for  some  par- 
ticular services,  (d) 


{d)  See  Chftptor  I,  head  S. 


(1») 


CHAPTER   IV. 


The  ProprifltariM*  terma,  and  the  prioat  or  purchaae-monej,  with  interaat  theraon, 

for  landa  aold,  at  different  perioda. 


The  Propbi£Tabi£S*  Terms. 

Previously  to  1732,  there  were  no  regular  or  fixed  prices. 
The  terms  agreed  on  appear  to  haye  been  regulated  by  cash 
payments,  and  the  annual  quit-rents  to  be  afterwards  paid.(a) 

From  and  after  1732,  until  27th  December,  1762,  the  price 
was  £15  10,  per  cent.  Interest  was  charged  jGrom  six  months 
after  the  date  of  the  Warrant,  when  the  land  was  not  improved, 
but  if  improved,  then  from  the  commencement  thereof. 

From  27th  December,  1762,  to  27th  December,  1763,  the 
price  was  £9,  currency,  per  cent. 

From  27th  December,  1763,  to  6th  August,  1765,  the  price 
was  £15  10,  per  cent. ;  but  if  the  land  was  improved  pre- 
viously to  1762,  £15  10,  and  interest  accordingly. 

From  6th  August,  1765,  to  1st  July,  1784,  the  price  was  £5 
sterling  for  unimproved  land,  but  if  improved,  the  time  at 
which  the  improvement  was  made  governed  the  price. 

(e)  See  above,  the  Introduction,  p.  4 ;  and,  alao,  Chapter  I^  p.  68. 
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No  price  was  ever  fixed  for  lands  within  the  Manors  or  Pro- 
prietary surveys ;  these  being  the  private  property  of  the  Pro- 
prietaries. The  Commissioners  of  Property  generally  sold  them 
at  a  higher  rate  than  other  lands,  or  on  Warrants  "  to  agree.'* 
In  1739,  and  ever  afterwards,  they  were  sold  by  special  agents, 
under  special  powers. 


In  cases  where  the  Proprietaries  issued  Warrants  ^'  to  ogree^^ 
the  price  was  fixed  from  the  report,  by  the  Deputy-Surveyor,  of 
the  quality  of  the  land ;  but  in  many  cases  no  return  of  survey 
or  report  was  made  until  after  the  Proprietary  Government  ter- 
minated. In  those  cases,  the  practice  of  the  Land  Office  has 
been  to  charge  according  to  the  terms  of  other  Warrants,  of  the 
same  date. 


For  the  first  fifty  years,  or  seventy  years.  Warrants,  in  gene- 
ral, were  issued  on  credit,  and  notes  or  bonds  given  for  the 
purchase-money,  (h) 

The  Proprietary,  as  the  owner,  had  a  right  to  make  contracts 
with  the  purchasers  of  the  lands,  in  regard  to  the  prices  to  be 
paid  therefor,  and  the  time  and  mode  of  payment ;  to  prescribe 
and  declare  the  terms  on  which  lands  in  a  particular  district  of 
country  should  be  sold ;  and  this,  so  far  as  it  went,  would 
govern,  and  be  enforced  at  law,  as  the  contract  between  the 
parties,  (c) 

The  price  is  not  stated,  it  appears,  in  the  applications  for 
land,  made  to  the  Land  Office ;  except  in  the  case  of  a  special 
contract.  The  price  was  inserted  in  the  Warrant ;  though  not 
always  in  early  Warrants,  (d) 

After  1684,  the  Warrants,  as  in  general  use,  stated  that  the 
price  was  "  to  be  paid  in  three  (or  six)  months,"  or  a  longer 


(6)  See  abore,  the  Introdaction,  p.  4,  and  also,  Chapter  I.,  p.  63. 
(«)  See  above,  p.  5— «,  18, 19. 
((f)  See  above,  pw  35. 
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period,  according  to  the  agreement ;  and  concluded,  that  if  the 
terms  were  not  complied  with,  the  Warrant  should  be  void.(e) 

In  a  previous  chapter,  there  are  contained  copies  of  a  number 
of  Entries  of  Warrants,  and  of  Warrants,  from  1684  to  1717, 
which  show  the  various  forms  of  Warrants,  and  the  different 
terms  and  prices  on  which  lands  were  granted.  There  were 
Warrants,  expressing  that  the  price  for  the  land  was  to  be  after- 
wards "  agreed"  upon ;  one,  in  which  the  price  was  "  to  be 
fixed  by  appraisers;*'  and  some,  providing  that  the  purchase- 
money  should  be  paid,  or  the  terms  fulfilled,  within  a  specified 
time,  "otherwise  this  Warrant  to  be  void."(/) 

In  the  preceding  chapter  we  have,  also,  given  copies  of 
entries  in  the  Land  OflSce,  showing  that  accounts  were  kept 
with  warrantees  or  grantees,  for  the  purchase-money  of  land, 
interest  and  quit-rent,  and  that  credit  was  given  thereon  for  par- 
tial payments  made  at  different  times. 


Commonwealth's  Terms  in  the  Old  Purchase. 

From  1st  July,  1784,  to  the  3d  April,  1792,  the  price  was 
jCIO  per  cent.,  interest  from  date  of  improvement.  And  from 
the  3d  April,  1792,  to  the  1st  June,  1814,  50  shillings  per  cent., 
interest  from  the  date  of  the  improvement;  but  if  the  improve- 
ment commenced  previously  to  3d  April,  1792,  the  price  was 
j£10  per  cent.,  and  interest  accordingly. 

From  1814,  the  price  was  JCIO  per  cent,  but  if  improved 
between  1793  and  1814,  50  shillings  per  cent.,  and  interest 
from  the  date  of  the  improvement. 


(e)  See  above.  Chapter  I^  p.  28. 

(/)  See  Chopter  I.,  p.  78—74,  86—104. 
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Commonwealth  tebms,  in  the  New  Puuchase. 

From  No.  1  to  897,  the  price  was  ^30  per  cent. 

From  No.  898  to  941 ,  inclusive,  the  price  was  JS20  per  cent. 

From  No.  942,  3d  April,  1792,  to  1st  September,  1817, 
the  price  was  £5  per  cent.,  with  interest  from  the  date  of  the 
improvement. 

From  1st  September,  1817,  the  price  was  XIO  per  cent.,  but 
if  the  land  was  settled  previously  to  1st  September,  1817,  £5 
per  cent.,  with  interest  from  the  date  of  the  improvement. 

On  Pre-emption  Warrants  the  price  was  £30  per  cent., 
interest  on  surplus  land  only. 

• 

From  and  after  the  22d  September,  1794  until  28th  March, 
1814,  in  the  Old  Purchase,  and  10th  March,  1817,  in  the  New 
Purchase,  no  Warrant  could  issue  unless  there  was  an  actual 
resident  settlement  on  the  land.(g) 


'J 


Of  Lands  North  and  West  of  the  rivers  Ohio,  &c. 

The  price  was  twenty  dollars  per  cent. ;  interest  from  the 
date  of  the  improvement. 

By  the  Act  of  3d  April,  1792,  an  actual  settlement  of  five 
years,  was  required,  before  a  Patent  could  issue.  (A) 


(g)  See,  mbore,  Chapter  II.,  on  title  by  ImproTement  tad  Settlement 
(A)  See,  above,  Chapter  II. 
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Under  the  Act  of  3d  April,  1833,  a  settlement  is  dispensed 
withy  where  warrants  had  previously  issued,  or  where  no  settle- 
ments had  been  made.  But  when  the  land  is  claimed  by  an 
actual  settlement,  the  proof  of  settlement  is  required.(A) 

In  various  other  parts  of  this  work  there  are  to  be  found 
remarks  and  statements  in  regard  to  the  prices  of  lands  sold  by 
the  Proprietaries  of  the  Province,  or  by  the  Commonwealth,  at 
different  periods ;  to  the  times  and  mode  of  payment  of  the  pur- 
chase-money, with  the  interest  thereon ;  and  to  the  practice 
relative  diereto.  The  references  and  observations  here  given' 
have  been  collected  under  this  head,  in  order  to  present  them 
m  one  view,  and  for  the  purposes  of  arrangement. 

(ft)  See  above,  Cbapler  IL 
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CHAPTER  V. 


Warrants  for  land,  from  1711  to  1734.  Act  of  Aflsemblj  of  1711,  coofinniii; 
patents  and  grants.  Power  of  Altornej  and  Commtssion,  by  Wm.  Penn,  and 
his  Mortgagees,  to  sell  lands,  &c.  Proceedings  in  Land  Office  after  the  4caUi 
of  William  Penn.    Appointment  of  Commissioners  of  Property. 


Act  of  1711.    Miller's  Acts  of  Assembly,  App'x,  p.  15. 


u 


An  Act  confirming  Patents  and  Grants. 


*^  Be  it  enacted  by  Charles  Gookin,  Esquire,  by  the  Queen's 
Royal  approbation,  Lieutenant-Governor  under  William  Penn, 
Esquire,  absolute  Proprietary  and  Gorernor-in-Chief  of  the 
Proyince  of  Pennsylvania,  by  and  with  the  advice  and  consent 
of  the  freemen  of  the  said  Province  in  General  Assembly  met, 
and  by  the  authority  of  the  same,  That  all  lands  and  heredita- 
ments which  any  person  or  persons  do  hold  and  enjoy,  or  ought 
to  have,  hold  and  enjoy  within  this  Province,  as  well  by  or 
under  any  gift,  grant  or  estate  made  or  granted  by  the  said  Pro- 
prietary and  Governor  William  Penn,  or  his  Commissioners  of 
Property  and  Agents,  pursuant  to  the  said  person's  right  or 
purchase,  demise  or  grant  from  him  the  said  Proprietary,  as 
also  by  or  under  any  old  grant,  patent  or  warrant  obtained  of 
had  from  Governors  or  lawful  Commissioners,  under  the  Crown 
of  England,  before  the  date  of  the  late  King  Charles  the  2nd 
his  Letters-patent  to  the  said  Proprietary,  or  by  any  other  legal 
or  equitable  grant,  right,  title,  entry,  possession  or  estate  what- 
soever, shall,  by  virtue  of  this  Act,  be  held  and  enjoyed  by  such 
person  or  persons  according  to  the  purport  and  intent  of  the 
respective  right,  grant,  patent,  purchase  or  demise,  and  for  and 
in  the  estate  or  estates  thereby  granted  or  intended  to  be  thereby 
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granted  or  settled.  Provided  always y  That  nothing  herein  con- 
tained shall  be  construed  or  adjudged  to  confirm  any  lands 
taken  up  by  virtue  of  the  said  old  grants  and  not  duly  seated  or 
improved  by  the  grantees  or  their  assigns  before  the  year  1682, 
nor  to  create  or  confirm  any  right  or  interest  to  any  person  or 
persons  whatsoever  for  or  to  any  more  or  greater  quantity  of  lands, 
marsh,  meadow  or  cripple  than  shall  appear,  by  gift,  grant, 
demise  or  purchase  from  the  said  Proprietary,  or  his  Commis- 
sioners or  Agents,  or  firom  his  predecessors,  the  former  Governors 
or  Commissioners  aforesaid,  to  be  the  said  person  or  persons'  just 
due  (over  and  above  the  six  acres  by  the  said  Proprietary  allow- 
ed to  be  added  to  every  hundred  acres  of  land  for  roads  and 
barrens,  and  the  four  acres  over  or  under,  to  be  accounted  for 
difference  of  surveys,)  nor  shall  create  a  right  to  the  possessor  or 
claimer  of  any  lands  that  were  not  taken  up  or  surveyed  by 
virtue  of  a  warrant  or  order  from  persons  empowered  to. grant 
the  same,  and  by  a  Surveyor  appointed  for  that  purpose ;  any 
thing  herein,  or  in  any  patent,  grant,  or  survey  to  the  contrary 
in  any  wise  notwithstanding.  And  be  it  further  enacted  by  the 
authority  aforesaid,  that  all  the  sales,  ^fts,  grants,  surrenders, 
assurances,  conveyances  and  estates  in  any  wise  conveyed,  had 
or  made  to  or  for  the  said  Proprietary,  by  or  firom  any  person  or 
persons  whatsoever,  of  any  lands,  tenements  or  other  heredita- 
ments, for  or  upon  any  consideration  whatsoever,  shall  stand, 
remain  and  be  good  and  available  in  law,  according  to  the  true 
meaning  and  purport  of  the  same ;  Saving  the  right,  title  and 
demand  of  all  and  every  person  and  persons  whatsoever,  and  of 
their  heirs  and  assigns  (other  than  such  person  or  persons,  and 
their  heirs,)  being  parties  or  privies  to  such  grants,  surrenders, 
conveyances  or  assurances,  or  fi'om  whom  the  said  Proprietary 
hath  had,  obtained  or  purchased  any  of  the  said  lands,  tene- 
ments and  hereditaments  by  exchange,  surrender,  gift,  grant, 
deed  or  otherwise. 

"  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
the  said  William  Penn,  his  heirs  and  assigns,  Proprietaries  of 
this  Province  of  Pennsylvania,  either  by  him  or  themselves,  or 
by  his  present  Commissioners  or  Deputies,  or  by  Commissioners 
or  Deputies  or  Agents,  to  be  by  them  appointed,  shall  and  will 
from  time  to  time,  and  at  all  times  hereafter,  upon  all  reason* 

26 
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able  demandsi  makei  do  and  execotei  or  cause  so  to  be,  all  aod 
every  such  patents,  grants  or  assurances  as  may  be  necessary 
according  to  the  laws  and  constitutions  of  this  Province,  to 
grant,  assure  and  confirm  all  and  singular  the  lands,  tenements 
and  hereditaments  in  the  said  Province  by  him  the  said  Pro* 
prietary  or  his  Commissioners  or  Agents  heretofore  sold,  grant- 
ed or  disposed,  or  which  by  him,  his  heirs  or  assigns,  or  by  his 
or  their  Commissioners  or  Agents  shall  hereafter  be  sold,  grant- 
ed or  disposed  to  any  person  or  persons,  bodies  politic  or  cor- 
porate, to  hold  the  said  lands,  hereditaments  and  premises,  with 
their  appurtenances,  to  the  grantees  or  persons  interested  therein, 
for  such  estate  or  estates,  term  or  terms  of  life,  lives  or  years, 
and  for  such  uses  and  under  such  rents  or  acknowledgments  as 
the  same  lands  and  premises  were,  are  or  shall  be  sold,  granted 
or  disposed  of  as  aforesaid ;  Saving  to  all  persons  their  rights, 
titles,  estates  and  interest  in  lands  (granted,  derived  or  claimed 
by,  firom  or  under  the  said  old  patents  or  grants  made  before 
the  date  of  the  said  Letters-patents)  seated  and  improved  as 
aforesaid. 

^^  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
all  and  every  the  grants,  patents,  deeds  or  conveyances  of  or 
for  any  lands,  tenements  and  hereditaments  in  this  Province, 
heretofore  made  or  given  by  the  said  Proprietary,  his  Commis^ 
sioners  or  Agents  under  any  of  his  seals,  or  hereafter  to  be  madei 
given  or  passed  by  the  said  Proprietary,  his  heirs  or  assigns,  or 
by  his  or  their  Deputies,  Commissioners  or  Agents,  sealed  with 
or  under  the  seal  or  seals  now  used  or  hereafter  to  be  used  for 
that  purpose,  and  entered  upon  record  in  the  Patent  or  Rolls 
Office  (which  is  hereby  declared  to  be  an  Office  of  Record)  shall 
be  good  and  available  in  law,  and  shall  be  adjudged,  deemed 
and  taken,  and  are  hereby  declared  to  be  grants  or  conveyances 
and  matters  of  record,  and  to  have  no  need  of  delivery  before 
witnesses,livery  and  seisin  or  acknowledgments,  as  deeds  of 
other  persons  may  or  ought  to  have ;  and  none  shall  be  admitted 
to  plead  ncn  est  factum  or  nul  tiel  record,  agsdnst  them,  or  shall 
plead  in  disability  of  the  person  or  persons,  in  whose  names  or 
stead  they  have  been  or  shall  be  made  or  granted  ;  but  inasmuch 
as  they  are  in  the  nature  of  conveyances,  therefore,  if  any  shall 
have  occasion  to  deny  the  operation  thereof,  the  party  may 
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plead  non  concesrii^  and  prove  in  evidence  that  he  or  they,  in 
whose  name  or  stead  the  same  patents  or  other  deeds  were 
made  or  granted  as  aforesaid,  had  nothing  in  the  lands  or  tene- 
ments so  granted,  or  that  the  same  lands  and  hereditaments  did 
not  pass  by  such  grant,  deed,  patent  or  conveyance. 

*^  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
no  grant,  patent  or  conveyance  of  any  lands,  tenements  or  here- 
ditaments so  as  aforesaid  made,  or  which  shall  at  any  time  here- 
after be  made  or  granted  by  the  said  Proprietary,  his  heirs  or 
assigns,  or  by  his  or  their  said  Commissioners  or  agents  as  afore- 
said, to  or  for  the  use  of  any  person  or  persons,  bodies  politic  or 
corporate,  shall  be  adjudged,  or  taken  to  be  defective,  avoided 
or  prejudiced  for  or  by  reason  of  any  mis^naming,  mis-recital  or 
non-recital  of  any  of  the  said  lands,  tenements,  hereditaments 
and  premises,  or  any  part  thereof,  or  any  lack  of  finding  of  office 
or  inquisitions  of  and  in  the  premises,  or  any  part  thereof,  where- 
by the  said  Proprietaiy's  title  therein  ought  to  have  been  found, 
or  for  mis-recital  or  non-recital,  or  not  mentioning,  or  not  true 
mentioning  of  the  said  Proprietary's  estate  or  estates  of,  in,  or 
to  the  premises,  or  for  misnaming  or  not  true  naming  of  the 
counties  or  places  where  the  said  lands  and  premises  lie  or  be, 
or  for  lack  of  the  true  naming  of  the  lands  and  premises,  or  of 
the  natures,  kinds  or  qualities  thereof,  or  for  any  want  of  form, 
or  for  not  being  formerly  entered  upon  record,  or  for  want  of 
being  heretofore  sealed  with  the  great  seal,  or  for  not  being 
sealed  and  delivered  before  witnesses,  or  for  want  of  livery  and 
seisin  or  attornment,  or  for  not  mentioning  the  consideration :  but 
/  that  all  the  said  gifts,  grants,  patents  and  conveyances,  with  all 
the  warrants  and  returns  of  survey  pursuant  thereunto,  and  other 
writings  relating  to  the  said  lands,  hereditaments  and  premises, 
shall  be,  and  are  hereby  declared  and  enacted  to  be,  good  and 
ayailable  in  law  against  the  said  Proprietary,  his  heirs  and 
assigns,  and  against  all  others  claiming  or  to  claim  under  him  or 
them,  and  against  all  and  every  other  person  and  persons,  that 
shall  at  any  time  inherit  or  enjoy  this  Province,  and  that  the 
same  shall  be  and  remain  in  full  force,  and  be  maintained  and 
have  effect,  according  to  the  true  intent  and  purport  thereof, 
and  shall  be  expounded,  deemed  and  adjudged  most  beneficially 
for  the  patentee,  patentees,  donees  and  grantees  of  the  same,  and 
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their  heirs  and  assigns,  executors  and  administrators,  according 
to  the  words,  tenor  and  true  meaning  of  eyeiy  of  the  said  gifts, 
grants,  patents,  conveyances,  surveys  and  other  writings. 

^'  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
all  and  singular  the  said  lands,  hereditaments  and  premises,  and 
every  part  thereof,  which  have  been  granted  or  confirmed  by  the 
said  patents  or  conveyances  passed  under  the  Proprietary's  seal 
and  recorded  as  aforesaid,  as  also  all  and  singular  the  lands  and 
hereditaments  hereafter  to  be  granted,  conveyed  or  confirmed 
by  patents  or  other  conveyances  which  shall  pass  under  the  seal 
oif  the  said  Proprietary,  his  heirs  or  assigns,  and  be  entered  of 
record  in  manner  aforesaid,  and  every  part  thereof,  shall  be  and 
continue  unto  the  said  patentees,  donees  and  grantees,  and  such 
as  shall  legally  represent  them,  free  and  clear,  freely  and  clearly 
acquitted  and  discharged,  or  otherwise  well  and  sufficiently  saved 
harmless,  and  indemnified  by  the  said  Proprietary,  his  heirs 
and  assigns,  of  and  firom  all  Indian  claims,  and  all  other  gifts, 
grants,  sales,  titles,  charges  and  incumbrances  whatsoever, 
heretofore  had,  made,  done  or  sufifered,  or  hereafter  to  be  had, 
made,  done  or  suffered  by  him  the  said  Proprietary  or  his  heirs  ; 
saving  to  all  and  every  other  person  and  persons,  bodies  politic 
and  corporate,  their  heirs  and  successors,  executors,  administra- 
tors and  assigns,  all  such  rights,  titles,  estates,  rents,  reversions, 
commons,  profits,  interests,  tenures,  claims  and  demands  what- 
soever, of  what  nature,  kind  or  quality  soever,  of,  in  and  to,  or 
out  of  the  said  lands,  tenements  and  hereditaments,  or  any  part 
thereof,  as  they  or  any  of  them  had  or  ought  to  have  had  before 
the  making  of  this  act,  in  as  large  and  ample  manner,  form  and 
condition  to  all  intents  and  purposes  as  if  this  act  had  never  been 
made,  any  thing  herein  contained  to  the  contrary  notwithstand- 
ing. 

^'  Provided  always.  That  nothing  in  this  act  contained  shall 
extend  to  make  Patents  of  any  Office  to  be  of  any  other  efifect 
than  if  this  act  had  never  been  made  ;  nor  shall  this  act  make 
good  any  patent  that  shall  be  annihilated  or  made  void  by  due 
course  of  law  ;  nor  shall  any  thing  herein  contained,  oblige  the 
Proprietary  or  his  heirs  to  make  good  to  any  purchaser  of  a  right 
or  rights  to  unlocated  lands,  who  inadvertently  or  by  misinfor- 
mation, did,  or  may  obtain  a  patent  or  confirmation  of  lands 
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which  are  diBCovered  to  be  the  prior  right  of  another  person, 
further  or  any  more  than  the  same  quantity  of  land  id  the  next 
advantageous  place,  that  such  purchaser  shall  chuse  and  disco- 
ver to  be  Tacant  and  free  from  all  other  claims.  But  vhere 
any  such  prior  right  shall  appear  and  take  effect  against  any 
such  person  or  persons  who  have  purchased  the  same  tract  or 
parcel  of  land  of  the  Proprietary  or  his  commissioners  or  agents, 
hy  a  certain  name,  or  by  any  agreed  location  in  that  particular 
place,  or  the  Wanants  expressing  the  same  accordingly ;  then 
and  in  such  case  the  Proprietary,  his  heirs  and  executors,  shall 
refund  and  make  good  to  such  second  purchaser  the  full  sum  or 
value,  which  he,  the  said  Proprietarj-  or  his  agents,  did  receive 
for  the  same,  together  with  lawful  interest  from  the  time  such 
payment  was  made  ;  And  in  both  the  above-mentioned  cases,  if 
the  latter  purchaser,  his  heirs  or  assigns,  shall  have  made  any 
improvements  on  the  said  land,  such  improvements  shall  be 
valued  by  two  or  more  persons,  to  be  indifferently  chosen  by 
each  of  the  said  claimers  or  purchasers,  which  both  parlies  are 
hy  this  act  obliged  to  do,  and  such  value  as  they  or  the  majority 
of  them  shall  agree  to,  under  their  hands,  shall  be  paid  by  the 
claimer  of  the  first  right  to  such  improver  for  his  improvements 
accordingly. 

"  And  whereas  several  persons,  before  the  date  of  the  said 
late  King's  Royal  Charter,  obtained  grants  or  Patents  for  more 
lands  than  they  had  a  right  unto,  by  their  original  Warrants  or 
orders,  for  the  surveying  or  laying  out  the  same,  in  which  case 
it  hath  been  the  method  of  the  said  Proprietary  and  Commis- 
sioners, by  their  Warrants  to  order  re-surveys  of  those  lands, 
and  allot  to  the  possessors  thereof,  or  to  the  heirs  or  assigns  of 
the  old  patentees  or  grantees  so  many  acres  of  land  and  meadow 
or  marsh,  as  really  belonged  unto  them  by  virtue  of  Ilm  said 
respective  original  Warrants  or  orders,  or,  by  the  right  of  occu- 
pancy or  improvement,  and  confirm  the  same  by  new  I'iitcnts, 
and  dispose  the  residue  as  other  vacant  lands  which  bad  never 
been  surveyed.  Nevertheless,  no  effectual  care  hath  been 
hitherto  taken  for  vacating  or  annulling  the  lecord  of  those  old 
exorbitant  grants, patents,  surveys  or  locations,  and  for siciirizig 
the  new  patentees  against  the  demands  of  the  old  patentees  :ui  J 
possessors,  or  such  as  claim  by,  from  or  under  them  :  therefore 
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be  it  enacted  by  the  authority  aforesaid.  That  nothing  herein 
contained  shall  extend  to  revive,  make  good  or  confirm  any  of 
the  said  old  grants  or  patents,  nor  give  to  the  grantees  or  paten- 
tees  of  the  same,  nor  their  heirs,  executors  or  assigns,  any 
right,  title,  interest,  or  estate  of,  in,  to  or  for  anymore  or  greater 
quantity  of  lands,  marsh,  meadow  or  cripple,  than  were  expressly 
granted,  or  really  intended  to  be  granted,  in  and  by  the  said 
original  first  Warrants  or  orders  for  survey,  for  which  the  old 
patents  respectively  relate :  But  that  all  and  every  the  said  old 
grants  or  patents,  as  to  the  residue  or  overplus  of  the  said  lands 
and  hereditaments  contained  therein,  shall  be,  and  are  hereby 
declared  to  be  null  and  void  and  of  none  effect ;  and  that  all 
and  every  the  grants,  patents,  conveyances,  and  assurances 
made  or  to  be  made  and  granted  for  the  said  residue  or  over- 
plus lands,  to  any  person  or  persons  whatsoever,  and  all  the 
estate  or  estates,  rights,  interest,  and  possession  of  any  person 
or  persons,  of,  in  or  to  the  said  overplus  lands,  shall,  notwith- 
standing any  of  the  said  old  grants  or  patents,  be  and  continue, 
and  are  hereby  declared  to  be  good  and  available  in  law, 
against  the  old  patentees,  and  against  all  others  claiming  or  to 
claim  the  said  overplus  land,  or  any  part  thereof,  by,  from  or 
under  them  or  any  of  them,  as  if  the  said  lands  had  never  been 
surveyed  or  located  before  the  date  of  the  said  King's  Letters- 
patents;  Saving  always,  to  all  and  every  person  or  persons 
(other  than  those  who  will  set  up  or  insist  on  any  of  the  said 
old  grants  or  patents,  to  maintain  or  make  good  their  demands 
or  claims  to  any  more  of  the  said  overplus  lands,  than  what 
they  or  those  under  whom  they  claim,  have  occupied,  built 
upon  or  improved,  all  and  every  such  right,  title,  interest,  use, 
possession,  estate,  rents,  reversions,  commons,  profits  and  advan- 
tages whatsoever,  as  he  or  they,  or  any  of  themt  should  or 
might  have  had  before  the  making  of  this  Act,  any  thing  herein 
contained  to  the  contrary  notwithstanding. 

*'  And  whereas  by  a  late  law  of  this  Province,  passed  in  the 
year  1700,  and  confirmed  in  the  year  1701,  it  was  (among  other 
things)  enacted.  That  any  person's  lands  in  this  Province  should 
be  re-surveyed :  and  if  upon  such  re-survey  (after  allowance  of 
four  acres  in  the  100,  over  or  under  for  difference  of  surveys, 
and  six  per  cent,  for  roads,)  an  overplus  should  be  found,  the 
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possessor  thereof  should  have  the  refusid  of  it  from  the  Proprie- 
tary, at  reasonable  rates ;  and  in  case  of  disagreement  about 
such  rates,  the  Proprietary  was  to  chuse  two  men,  and  the  pos- 
sessor two  more,  who  should  either  fix  a  price  on  the  said  over- 
plus land,  or  appoint  where  it  should  be  taken  off  for  the 
Proprietary  in  one  entire  piece  at  an  outside,  (saving  to  the 
purchaser  or  renter  his  improvements  and  best  conveniences) 
any  three  of  whom  agreeing  should  be  conclusive;  and  the 
charges  of  re-surveying  should  be  borne  by  the  purchaser  or 
renter  of  the  main  tract,  if  he  bought  the  overplus,  or  if  not, 
then  by  the  Proprietary,  and  that  deficiencies  should  be  made 
good  by  the  Proprietary,  according  as  he  received  for  overplus 
land  as  aforesaid. 

^'  In  pursuance  of  which  Act,  resurveys  have  been  made  of 
divers  lands,  wherein  over-measure  was  found;  but  the  Act 
expiring  before  the  same  could  be  cut  off,  or  the  rates  thereof 
settled  as  the  said  law  directed,  the  Proprietary  is  not  satisfied  for 
the  over-measure,  and  the  owners  of  the  land  want  confirmation 
of  what  is  their  just  due ;  be  it  therefore  enacted.  That  where 
any  overplus  land  has  been  found  upon  the  re-surveys  (after 
allowances  are  made  for  roads,  and  differences  of  surveys,  as 
aforesaid)  the  Proprietary,  his  heirs  and  assigns,  and  his  or  their 
commissioners  or  agents,  shall  give  the  possessor  or  owner  of 
such  land,  the  refusal  thereof  at  reasonable  rates ;  and  in  case 
of  disagreement  with  the  said  possessor  about  such  rates,  then 
the  Proprietary,  his  heirs  or  assigns,  or  his  or  their  Commis- 
sioners or  agents  shall  forthwith  chuse  two  men,  and  the  said 
possessor  or  owner  shall  at  the  same  time  chuse  two  more, 
which  persons  so  chosen,  or  any  three  of  them,  shall  within 
thirty  days  after  such  choice,  either  fix  a  price  on  the  said 
overplus-land  to  be  paid  by  the  said  possessor  or  owner,  or 
within  the  same  time  appoint  where  it  shall  be  taken  off  for  the 
Proprietary,  his  heirs  or  assigns,  in  one  entire  and  convenient 
piece,  at  an  end  or  outside ;  saving  to  the  said  possessor  or 
owner  his  improvements  and  best  conveniences. 

^^  But  in  case  the  said  persons  so  chosen  as  aforesaid,  shall 
refuse  or  neglect  to  fix  a  price  on  the  said  overplus,  or  to  cut 
off  the  same  within  the  time  hereinbefore  limited,  then  the  party 
aggrieved  may  apply  to  the  Justices  at  the  Court  of  Common 
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Pleas  for  the  County  vhere  the  land  lies,  who  are  hereby 
impowered  and  required  to  grant  their  order  in  that  behalf,  to 
five  indifferent  and  disinterested  persons  of  the  neighbourhood, 
requiring  them,  or  any  three  of  them,  to  perform  what  the  said 
four  persons  had  refused  or  neglected  to  do. 

^'  And  be  it  further  enacted.  That  where  any  overplus  shall  be 
taken  off  as  aforesaid,  the  Proprietary  or  his  Commissioners  shall 
confirm  the  residue  to  the  possessor  oi  owner  thereof,  his  heirs 
or  assigns,  saving  the  rights  of  all  others;  but  if  the  Proprietary, 
or  his  Commissioners  or  agents,  shall  refuse  or  neglect  to 
appoint  two  persons  on  his  behalf,  as  aforesaid,  or  if  after  the 
said  overplus  be  taken  off,  shall  refuse  to  confirm  the  residue  to 
the  possessor,  or  owner  thereof,  his  heirs  or  assigns,  within  bix 
months  after  such  overplus  is  taken  off,  as  aforesaid,  and  appli- 
cation made  for  the  same  by  such  owner  or  possessor ;  then  and 
in  every  such  case  all  such  possessors  or  owners  respectively 
shall  stand,  and  be  seised  or  possessed  of  the  whole  tract,  as  if 
no  such  re-survey  had  been  made. 

^'  But  if  any  of  the  said  possessors  or  owners  of  lands  so  re- 
surveyed  as  aforesaid,  shall  refuse  or  neglect  to  chuse  two  men 
in  his  behalf,  then  the  persons  so  as  aforesaid  to  be  chosen  by 
the  Proprietary  or  his  Commissioners,  shall  within  the  time 
aforesaid,  appoint  where  the  overplus  shall  be  taken  off,  saving 
the  owner's  improvements  and  best  conveniences,  as  aforesaid. 

^^  And  if  the  owner  of  any  such  lands  as  have  been  re-sur- 
veyed as  aforesaid,  doth  not  reside  in  this  Province,  and  no 
person  in  the  actual  possession  of  those  lands,  then  and  in  every 
such  case  the  Proprietary  or  his  Commissioners  may  appoint 
two  men  of  the  next  neighbourhood  to  such  lands,  who  are 
hereby  empowered  to  appoint  where  the  overplus  of  such  lands 
shall  be  taken  off  as  aforesaid,  leaving  to  every  such  owner  the 
full  quantity  belonging  to  him  by  purchase  and  location  there, 
together  with  the  allowances  for  roads  and  differences  of  sur- 
veys, and  saving  the  improvements  and  conveniences  as  afore- 
said. 

^^  And  in  all  cases  where  any  such  overplus  shall  be  cut  off,  as 
aforesaid,  in  pursuance  of  this  Act,  the  Proprietary  or  his  Com- 
missioners or  agents  shall  have  full  liberty  to  dispose  of  and 
grant  such  overplus  to  any  person  or  persons  that  he  or  they 
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shall  think  fit ;  anything  in  this  Act  contained,  or  in  any  other 
law^  to  the  contrary  thereof  in  any  wise  notwithstanding. 

'^  And  if  apon  the  said  re-surveys  any  tract  hath  been  found 
deficient  in  the  number  of  acres  for  which  it  was  at  first  granted, 
after  allowances  made,  as  aforesaid,  all  such  deficiencies  shall 
be  made  good  by  the  Proprietary,  his  heirs  or  assigns,  after  the 
same  rate  he  or  they  shall  receive  for  such  overplus  land  in  that 
neighbourhood. 

^^  Provided  always.  That  nothing  herein  contained  shall  be 
deemed  or  construed  to  be  taken  off  any  overplus  land  out  of 
any  tract,  the  possessor  or  owner  whereof  has  right,  by  his  pur- 
chase, to  take  up  more  land  over  and  above  the  quantity  such 
tract  was  laid  out  for. 

"Provided  also.  That  where  any  lands  have  been  re-sur- 
veyed, and  such  allowances  for  roads.  Barrens,  and  difference 
of  surveys,  has  been  made  and  allowed  as  aforesaid,  the  pos- 
sessor or  owner  thereof  shall  not  pay  any  quit-rents  for  such 
allowance. 

"And  be  it  ftirther  enacted,  That  for  all  lands  hereafter  to  be 
taken  up  or  surveyed  in  this  Province,  the  surveyor  that  lays 
out  the  same,  shall  allow  for  roads  and  Barrens,  after  the  rate 
of  six  acres  for  every  hundred  acres,  to  the  owner  of  such 
lands,  for  which  said  allowances  of  six  per  cent.,  no  rents  shall 
be  paid  to  the  Proprietary,  his  heirs  or  assigns.'' 


This  Act  was  drawn  and  passed  whilst  James  Logan  was  in 
England,  assisting  William  Penn  in  his  arrangements  with  the 
mortgagees.  Like  all  other  Acts  affecting  the  Proprietary's 
right  to  the  land  in  the  Province,  it  was  repealed  in  a  year  or 
two  after  its  arrival  in  England.  The  anxiety  which  William 
Penn  felt,  and  the  perseverance  with  which  he  acted,  in  opposi- 
tion to  any  interference  of  the  Legislature  of  this  Province  with 
his  right  to  sell  lands  in  his  own  way,  will  appear  strongly  by 
the  fact  that  the  last  public  letter  to  the  Legislature  of  this  Pro- 
vince, written  a  month  before  his  paralytic  affection,  contained 
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a  warm  remonstrance  against  such  interference  by  them.  This 
•will  appear  to  be  the  more  extraordinary,  when  we  find  that 
the  Commission  of  Property,  which  he  gave  before  leaying  the 
Province  in  1701,  and  all  subsequent  general  commissions, 
gave  to  the  Commissioners  the  powers  which  were  given  to 
William  Penn  in  this  Act  of  Assembly.  This  is  so  much  the 
case,  that  if  we  did  not  know  that  the  Act  had  been  immedi* 
ately  repealed,  and  also  know  that  the  regulations  contained  in 
it  were  embodied  in  his  Commissions  of  Property,  we  should 
suppose  that  the  Commissioners  acted  in  obedience  to  this  law. 
In  practice,  a  few  modifications  were  adopted,  and  became 
general.  For  example,  the  law  and  the  Commission  of  Pro« 
perty  directed  that  where  a  tract  of  land  granted  was  taken  by 
an  older  right,  the  grantee  should  have  a  credit  for  it  on  the 
books  of  the  Land  Office ;  on  which  credit  he  could  take  out 
another  Warrant ;  instead  of  which  the  officers  of  the  Land 
Office  adopted  the  practice  of  granting  to  the  former  grantee  a 
new  Warrant,  stating  in  the  body  of  it  that  it  was  in  lieu  of  a 
former  grant  lost  by  prior  title.  This  practice  became  general, 
as  it  was  for  the  convenience  of  all  parties.  Such  Warrant  was 
sometimes  for  a  specific  tract ;  but  in  most  cases  it  was  to  be 
laid  by  the  Deputy  Surveyor  on  any  land  not  previously  appro- 
priated. 

In  truth  the  powers  given  to  the  Commissioners  of  Property 
by  William  Penn,  the  absolute  Proprietary,  were  the  laws 
which  controlled  the  rights  to  land,  as  the  edicts  of  despots 
control  their  subjects.  It  would,  perhaps,  be  more  correct  to 
say  that  the  provisions  in  these  Acts  of  Assembly,  being  adopted 
by  William  Penn  and  embodied  in  his  Commissions  of  Property, 
were  the  reason  why  the  usage  of  the  Land  Office  conforming 
to  the  instructions  in  the  Commissions,  and  those  instructions 
conforming  to  the  Acts  of  Assembly,  and  the  usage  under  those 
instructions,  form  the  basis  of  bur  rights,  which  rights  diJ  not 
depend  on  the  Acts  of  Assembly,  which  were  soon  repealed, 
but  on  the  instructions  which  William  Penn  gave  to  the  Com- 
sioners  of  Property,  and  the  usage  founded  on  those  instruc- 
tions. 

I  have  previously  stated  that  William  Penn  was  under  great 
pecuniary  difficulties ;  to  relieve  himself  from  which,  he  on  the 
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6th  and  7th  days  of  October,  a.  d.  1708,  mortgaged  the  Pro- 
vince, including  all  Manors,  and  all  other  his  rights  to  the 
same,  to  Henry  Gouldney,  of  London,  linen-draper,  Joshua 
Gee,  of  London,  silkman,  Silvanus  Grove,  of  London,  mer- 
chant, Joshua  Woods,  of  London,  merchant,  Thomas  Callow* 
hill,  of  the  city  of  Bristol,  merchant,  Thomas  Cade,  of  the 
said  city  of  Bristol,  gent.,  Jefiery  Pinnell,  of  the  said  city  of 
Bristol,  merchant,  and  John  Field,  of  London,  haberdasher. 
The  Proprietary  Commissi<Hiers*  of  Property  seem  to  have  pro- 
ceeded two  or  three  years  without  noticing  this  mortgage.  At 
length  it  occurred,  or  was  suggested  to  them,  that  if  the  mort* 
gage  was  not  paid  off  according  to  its  terms,  the  mortgagees 
might  take  the  land  from  all  those  who  purchased  after  its  date. 
Perhaps  the  people  in  this  Province  were  unwilling  to  pur* 
chase  on  this  account.  Some  time  in  1709  or  1710,  James 
Logan  went  to  England,  probably  for  the  express  purpose  of 
arranging  this  difficulty.  While  there,  William  Penn  and  the 
Trustees  agreed  to  appoint  new  Commissioners  of  Property, 
who  were  to  act  as  well  under  a  power  from  William  Penn,  as 
also  a  Power  of  Attorney  from  the  mortgagees.  This  was 
agreed  upon,  and  the  papers  drawn  in  1711,  but  they  did  not 
arrive  in  this  country  until  1712.  The  powers  are  as  follow, 
viz. 


Power  of  Attorney  and  Commission  from  William  Penn  and 

his  Mortgagees,  of  1711. 

^'  This  indenture  made  the  tenth  day  of  November,  Anno 
Domini  1711,  and  in  the  tenth  year  of  the  reign  of  our  Sovereign 
Lady  Anne,  Queen  of  Great  Britain,  &c..  Between  William 
Penn,  Proprietary  and  Governor  of  the  Province  of  Pennsyl- 
vania in  America,  Henry  Gouldney,  of  London,  linendraper, 
Joshua  Gee,  of  London,  silkman,  Silvanus  Grove,  of  London, 
merchant,  John  Woods,  of  London,  merchant,  Thomas  Callow- 
hill,  of  the  city  of  Bristol,  merchant,  Thomas  Cade,  of  the  said 
city  of  Bristol,  gentleman,  Jeffery  Pinnell,  of  the  said  city  of 
Bristol,  merchant,  and  John  Field,  of  London,  haberdasher,  of 
the  one  part,  and  Edward  Shippen,  Samuel  Carpenter,  Richard 


212     COMMISSION  BY  WM.  PENN  AND  MORTGAGEES. 

Hill,  Isaac  Norris  and  James  Logan,  of  Philadelphia  in  the  Pro- 
vince of  Pennsylvania,  merchant,  of  the  other  part. 

^'  Whereas  by  indentures  of  lease  and  release  bearing  date 
respectively  the  sixth  and  seventh  days  of  October  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  eight,  made  or 
mentioned  to  be  made  between  William  Penn,  by  the  name  of 
William  Penn  the  elder,  of  London,  Esquire,  and  William 
Penn,  of  London,  Gentleman,  son  and  heir  apparent  of  the  said 
William  Penn  the  elder,  of  the  one  part,  and  the  said  Henry 
Gouldney,  Joshua  Gee,  Sylvanus  Grove,  John  Woods,  Thomas 
Callowhill,  Thomas  Oade,  Jefiery  Pinnel,  John  Field  and 
Thomas  Cuppage,  of  Lambstone  in  the  parish  of  Whitechurch 
in  the  county  of  Wexford,  in  the  kingdom  of  Ireland,  Gentle- 
man, since  deceased,  of  the  other  part,  on  consideration  of  six 
thousand  and  six  hundred  pounds  in  the  said  recited  indenture 
of  release  mentioned  to  be  paid  unto  the  said  William  Penn  the 
elder,  and  often  shillings  to  the  said  William  Penn  the  younger, 
as  in  the  said  Indenture  of  release  is  mentioned,  they  the  said 
William  Penn,  the  elder,  and  William  Penn,  the  younger,  did 
grant,  release  and  convey  unto  Henry  Gouldney,  Joshua  Gee, 
Sylvanus  Grove,  John  Woods,  Thomas  Callowhill,  Thomas 
Oade,  Jefiery  Pinnel,  John  Field  and  Thomas  Cuppage,  and 
their  heirs  and  assigns  forever,  all  that  tract  of  land,  or  province 
called  Pennsylvania,  in  America,  and  all  and  every  the  fields, 
woods,  rivers,  DtUyeSj  manors,  territories  and  hereditaments 
therein  or  thereunto  belonging,  and  all  the  rents,  arrearages  of 
rent,  services,  issues  and  profits  thereof;  and  all  that  the  town 
of  New-Castle,  otherwise  called  Delaware,  and  all  that  tract  of 
land  lying  within  the  compass  or  circle  of  twelve  miles  about 
the  same  upon  the  river  Delaware  in  America,  and  the  said 
river,  and  the  soil  thereof,  together  with  all  rents,  arrears  of 
rent,  services,  royalties,  liberties  and  privileges  thereunto  belong- 
ing :  and  all  that  tract  of  land  upon  Delaware  River  and  Bay, 
beginning  twelve  miles  South  of  the  town  of  New-Castle,  and 
otherwise  called  Delaware,  and  extending  South  to  the  Whore- 
kills,  otherwise  called  Capen-Lopen,  and  all  rent  and  arrears  of 
rent  thereof  (saving  all  rents  and  liberties  reserved  to  his  late 
Royal  Highness  James,  Duke  of  York,  and  his  heirs,)  and  all 
other  the  lands,  tenements  and  hereditaments  of  them  the  said 
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William  Penn,  the  elder,  and  William  Penn,  the  younger,  or 
either  of  them,  within  the  said  Province,  towns,  tracts  of  land 
and  territories  aforesaid,  or  any  of  them  (except  to  the  said 
William  Penn,  the  elder,  and  William  Penn,  the  younger,  y* 
manor  of  Pennsbury  and  four  thousand  acres  of  land  thereunto 
belonging,  and  except  five  thousand  acres  of  land  which  were 
conveyed  by  the  said  William  Penn,  the  elder,  to  the  said 
William  Penn,  the  younger,  by  lease  and  release  dated  the  one 
and  twentieth  and  two  and  twentieth  days  of  October  in  the 
year  one  thousand  six  hundred  and  eighty*one,)  and  excepting 
all  messuages,  lands,  tenements,  city  lots  and  town  lots  and 
hereditaments  conveyed  by  the  said  William  Penn,  the  elder,  to 
Tobias  Collet,  Michael  Russel,  Daniel  Quare  and  Henry  Gould« 
^^Jy  by  Ic^se  and  release,  dated  respectively  the  eleventh  and 
twelfth  days  of  August  one  thousand  six  hundred  and  ninety- 
nine,  and  except  five  thousand  acres  of  land  granted  and  con- 
veyed by  the  said  William  Penn,  the  younger,  to  Isaac  Norris 
and  William  Trevit,  and  their  heirs,  and  all  other  lands  granted 
by  the  said  William  Penn,  the  elder,  for  which  quit-rents  and 
other  rents  are  reserved  :  And  all  the  estate,  right,  title,  interest, 
trust,  possession,  property,  claim  and  demand  whatsoever  of 
them  the  said  William  Penn,  the  elder,  and  William  Penn,  the 
younger,  (except  as  before  mentioned  to  be  excepted,)  of,  into, 
or  out  of  the  same  premises,  with  a  proviso  in  the  said  recited 
Indenture  of  release  contained  for  making  void  the  same  upon 
the  payment  of  the  sum  of  six  thousand  and  six  hundred  pounds 
and  interest  thereof,  at  the  rate  of  six  pounds  per  cent,  per  annum, 
on  the  eight  day  of  October  last  past  before  the  date  of  these  pre- 
sents. And  by  the  said  recited  Indenture  of  release  the  said 
William  Penn,  the  elder,  did  agree  that  in  case  the  same  sum  of 
six  thousand  and  six  hundred  pounds  with  the  interest  should 
not  be  paid  on  or  before  the  8th  day  of  October  last,  then  the  said 
Henry  Gouldney,  Joshua  Gee,  Sylvanus  Grove,  John  Woods, 
Thomas  Callowhill,  Thomas  Oade,  Jefiery  Pinnel,  John  Field, 
and  Thomas  Cuppage,  or  the  survivor  of  them,  should  and 
might  sell  and  dispose  of  any  part  of  any  or  all  the  said  pre- 
mises, for  the  best  price  they  or  their  agent  or  attorney  could 
get  for  the  same :  And  by  the  said  recited  Indenture  of  release 
the  said  William  Penn,  the  elder,  did  assign  unto  the  said 
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Henry  Gauldney,  Joshua  Gee,  Sylvanus  Grove,  John  Woods, 
Thomas  Callowhill,  Thomas  Oade,  Jeffery  Pinnel^  John  Field, 
and  Thomas  Cuppage,  their  executory,  administrators  and  assigns, 
all  and  every  the  quit<rents,  rents,  arrears  of  rent,  sum  and 
sums  of  money,  due  or  to  grow  due,  to  y^  said  William  Penn, 
the  elder,  within  the  said  Province,  tract  of  land  and  premises, 
and  all  bonds,  bills  and  securities  for  money,  due  to  him  in  the 
said  Province,  and  all  other  debts  therein  due  to  him  from  bis 
Deputies,  Secretaries,  Receivers,  Stewards,  Surveyors,  Officers, 
Servants,  Tenants,  or  any  other  person  or  persons  whatsoever : 
And  by  the  said  recited  Indenture  of  release  the  said  William 
Penn,  the  elder,  did  make  and  appoint  y^  said  Henry  Grouldney, 
Joshua  Gree,  Sylvanus  Grove,  John  Woods,  Thomas  Callowhill, 
Thomas  Oade,  Jeffery  Pinnel,  John  Field  and  Thomas  Cuppage, 
and  the  survivor  or  survivors  of  them,  and  the  major  part  of 
them  or  of  the  survivors  of  them,  his  true  and  lawful  attorney 
and  attorneys,  to  ask,  demand,  sue  for,  recover  and  receive, 
from  all  persons  whatsoever,  all  and  every  the  rents,  debts, 
securities  and  premises  therein  mentioned  to  be  assigned  and 
for  that  purpose  to  make  and  constitute  under  them  one  or  more 
attorney  or  attorneys,  agent  or  solicitor,  to  ask,  receive  and  sue 
for  y*  said  debts  and  premises,  and  to  do  any  other  act  or  acts  con- 
cerning the  same :  And  by  the  said  recited  Indenture  of  Release 
the  said  William  Penn,  the  elder,  did  agree  that  it  should  be  law* 
fill  for  the  said  Henry  Gouldney,  Joshua  Gee,  Sylvanus  Grove, 
John  Woods,  Thomas  Callowhill,  Thomas  Oade,  Jeffery  Pinnel, 
John  Field  and  Thomas  Cuppage,  or  the  survivor  of  them,  or 
the  major  part  of  the  survivors  of  them,  their  attorneys  or  agents 
and  assigns,  to  remit  and  send  all  such  sum  and  sums  of  money 
and  effects,  as  should  be  raised  either  by  sale  of  y^  said  lands 
and  hereditaments,  or  by  the  said  rents  and  debts,  to  London, 
by  bills  of  exchange,  or  in  merchandizes,  directly  or  by  way  of  . 
Barbadoes  and  y^  Leeward  Islands,  or  by  any  other  ways  how- 
soever, and  to  make  insurance  upon  y®  same,  as  they  should 
think  fit  at  y®  hazard  and  charge  of  the  said  William  Penn,  the 
elder,  as  by  the  said  recited  Indentures  of  Lease  and  Release, 
relation  unto  them  respectively  being  had,  may  more  fully  ap- 
pear.   And  whereas  the  said  sum  of  six  thousand  and  six  hun- 
dred pounds,  principal  money,  with  a  considerable  sum  for 
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interesl,  still  remains  due,-  Now  for  the  raising  and  paying  off 
the  same,  pursuant  to  the  said  recited  Indentures  of  Lease  and 
Release  and  Mortgage  ;  This  Indenture  witnesseth  that  the  said 
Henry  Gouldney,  Joshua  Gree,  Sylvanus  Grove,  John  Woods, 
Thomas  CallowhiU,  Thomas  Oade,  Jeffery  Pinnel  and  John 
Field,  have  and  each  of  them  hath  (by  and  with  the  consent  of 
y®  said  William  Penn,  the  elder,  testified  by  his  being  a  part}*^ 
to  and  sealing  and  executing  these  presents,)  made,  ordained, 
constituted,  authorized  and  appointed,  and  by  these  presents 
do  and  each  of  them  doth,  make,  ordain,  constitute,  autho- 
rize and  appoint  the  said  Edward  Shippen,  Samuel  Carpenter, 
Richard  Hill,  Isaac  Norris  and  James  Logan,  or  any  three  of 
them,  their  and  every  of  their  true  and  lawful  attorneys  and 
agents,  to  sell  and  dispose  of  all  or  any  part  of  the  said  Pror 
vince  lands,  tenements,  rents,  and  hereditaments,  by  the  said 
recited  Indentures  of  Lease  and  Release  granted  and  conveyed, 
or  mentioned  to  be  conveyed,  to  the  said  Henry  Gouldney, 
Joshua  Gee,  Sylvanus  Grove,  John  Woods,  Thomas  CallowhiU, 
Tho.  Oade,  Jeffery  Pinnell,  John   Field,  and  the  said  Tho. 
Cuppage,  deceased,  for  the  best  price  that  can  be  gotten  for  the 
same,  and  to  ask,  demand,  sue  for,  recover  and  receive,  of  and 
from  all  person  and  persons  whatsoever,  all  bonds,  securities, 
rents,  sum  and  sums  of  money,  dues  and  demands,  or  any  of 
them,  and  to  accept  part  in  satisfaction  for  y^  whole,  and  to 
give  good  and  sufficient  discharges  and  acquittances  for  y* 
same  debts,  rents,  sum  and  sums  of  money,  dues  and  demands, 
and  in  case  of  non-payment,  to  sue,  prosecute  and  defend  for 
and  concerning  the  same  debts  and  premises  in  any  court  or 
courts  of  law  or  equity.    And  the  said  Henry  Gouldney,  Joshua 
Gee,  Silvanus  Grove,  John  Woods,  Thos.  CallowhiU,  Thomas 
Oade,  Jefiery  Pinnell  and  Jno.  Field,  (with  y*  consent  of  the 
said  William  Penn,  the  elder,  testified  as  aforesaid,)  do  h^eby 
authorize,  empower  and  direct  the  said  James  Logan  and  Isaac 
Norris,  jointly  or  severally,  or  the  survivor  of  them,  his  execu- 
tors and  administrators,  to  receive,  remit,  and  send  all  such 
sum  and  sums  of  money  and  effects  as  shall  be  raised  by  y^ 
sale  of  the  said  lands  and  premises,  or  by  y*  said  debts  or 
otherwise,  in  pursuance  of  these  presents,  to  London,  to  y* 
said  Henry  Grouldney,  Joshua  Gee,  Silvanus  Grove,  J^dm  Woods, 
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Thomas  Callowhill,  Tho.  Cade,  Jefiery  Pinnell  and  Jno.  Field, 
or  any  three  of  them,  by  bills  of  exchange,  or  in  silver,  or  in 
merchandizes,  directly  or  by  way  of  Barbadoes  and  Leeward 
Islands,  or  by  any  other  ways  whatsoeyer,  and  to  make  insu- 
rance of  or  upon  the  same.  And  the  said  Henry  Gouldney, 
Joshua  Gee,  Silvanus  Grove,  John  Woods,  Thomas  Callowhill, 
Tho.  Gade,  Jeffery  Pinnell  and  Jno.  Field,  do  hereby  give  and 
grant  unto  the  said  Edw'd  Shippen,  Sam'l  Carpenter,  Rich'd 
Hill,  I.  Norris  and  James  Logan,  or  any  three  of  them,  their 
full  and  whole  power  and  authority  as  their  agents  or  attorneys, 
which  they  or  the  major  part  of  them  can  or  may  grant  to  their 
agents,  or  attorneys,  for  y*  purposes  aforesaid,  by  virtue  of  the 
said  recited  Indentures  of  Lease  and  Release,  except  as  to  y* 
receiving  and  remitting  such  sum  and  sums  of  money  and 
effects  as  shall  be  raised,  and  do  hereby  declare  and  agree  with 
Edw'd  Shippen,  Sam'l  Carpenter,  Rich'd  Hill,  Isaac  Norris  and 
James  Logan,  to  make  and  execute  such  further  assurance  and 
conveyance  of  such  lands,  tenements,  rents  and  hereditaments, 
as  they  shall  contract  for  or  sell  to  such  persons  as  shall  con- 
tract for  or  purchase  the  same  with  or  from  the  said  Edw'd 
Shippen,  Sam'l  Carpenter,  RichM  Hill,  Isaac  Norris,  James 
Logan,  or  y®  major  part  of  them,  as  shall  be  reasonably  devised, 
advised,  or  required,  and  to  ratify  and  confirm  all  and  whatso- 
ever shall  lawfully  be  done  in  pursuance  of  these  presents. 
And  the  said  William  Penn,  y*^  elder,  doth  hereby  ratify  and 
confirm  these  presents  and  the  power  and  authority  hereby 
given  to  y®  said  Edw'd  Shippen,  Sam'l  Carpenter,  Rich'd  Hill, 
Isaac  Norris  and  James  Logan,  or  any  three  of  them,  and  unto 
y^  said  James  Logan  and  Isaac  Norris,  or  either  of  them,  and 
doth  hereby,  for  himself,  his  heirs,  executors  and  administra- 
tors, covenant  and  agree  with  the  said  Edward  Shippen,  Sam'l 
Carpenter,  Rich'd  Hill,  Isaac  Norris  and  James  Logan,  their 
heirs,  executors  and  administrators,  that  he  the  said  William 
Penn,  his  heirs,  executors  and  administrators,  shall  and  will 
give  and  execute  such  further  assurance  and  conveyance  of  all 
or  any  part  of  the  said  premises,  which  shall  be  sold  pursuant 
to  these  presents  to  any  purchaser  and  purchasers,  as  shall  be 
reasonably  devised  or  required,  and  to  ratify  and  confirm  all 
and  whatsoever  shall  be  lawfully  done  in  pursuance  of  these 
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presents.  In  witness  whereof  the  sadd  parties  to  these  presents 
hare  to  diese  present  Indentures  interchangeably  set  their  hands 
and  seals,  7*  day  and  year  first  above  written. 

Wm.  PfiNKy  Henrt  GoulditeY)  SiLTAirns  Gbote,  Joshua 
Gee,  Tho.  Oade,  Jno.  Woods,  Jno.  Field,  Tho. 
Callowhill,  Jeftert  Pinnell. 


Sealed  and  delirered  by  the 
within  named  Jno.  Woods, 
in  y*  presence  of  us, 
Robert  Pim, 

at  Tom*s  Coffee-house, 
Habbert  Springett, 
in  Birchen-lane. 


Sealed  and  delivered  by  y^  said 
Thomas  Callowhill,  Tho.  Cade 
and  J^eiy  Pinnell,  in  y*  pre- 
sence of  us, 

Brice  Webb, 
Margaret  Williams, 
Sin  AN  Baxold." 


Sealed  and  delivered  (being 
first  duly  stamped)  by  the 
within  named  William 
Penn,  Henry  Gouldney, 
Silvanus  Grove,  Jno.  Field 
and  Joshua  Gee,  in  y^ 
presence  of  us, 

Tho.  Norton, 
Jno.  Annis, 
Tho.  Gret, 
Jos.  Davis. 


'^  At  a  meeting  of  the  Commissioners  of  Property  at  Philadel- 
phia,  y*  9th  day  of  y»  2d  Month,  1712. 

''James  Logan,  being  lately  returned  firom  England,  presented 
to  the  Commissioners  hereinafter  named  and  convened  for  that 
purpose,  a  commission  from  the  Proprietary,  under  the  great 
seal  of  the  Province,  bearing  date  the  9th  day  of  November 
last  past:  also  an  instrument  under  the  hands  and  seals  of  all 
the  Trustees  named,  for  raising  a  certain  sum  of  money  out  of 
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this  Province,  which  has  been  duly  prored  here,  and  with  the 
said  commission  entered  upon  record ;  both  which  were  read 
in  the  following  words,  yiz : 

(The  Proprietor's  Commission  under  y*'  Great  Seal.) 

'<  William  Penn,  Esq.,  true  and  absolute  Proprietary  and  Go- 
rernor-in-chief  of  the  Province  of  Pennsylvania  and  counties 
of  Newcastle,  Kent  and  Sussex,  upon  Delaware :  To  all  to 
whom  these  presents  shall  come,  sends  greeting.  To  the  end 
that  during  my  necessary  absence  from  my  said  Province  and 
counties,  all  persons  who  have  a  right  and  just  claim  to  any 
lands,  lots,  or  hereditaments  therein,  by  purchase  from  me  in 
England  or  otherwise,  which  have  not  hitherto  been  surveyed 
and  confirmed  to  them,  may  obtain  the  same,  and  that  all  others 
who  would  make  further  purchase  or  take  up  any  vacant  lands 
may  be  accommodated,  and  all  other  matters  necessary  for  the 
improvement  or  settlement  of  the  said  Province  and  counties 
may  be  as  fully  and  amply  transacted  as  if  I  were  personally 
present  there :  Know  ye,  that  I  have  thought  fit  to  appoint, 
and  do  by  these  presents  nominate,  constitute  and  appoint  my 
trusty  and  well  beloved  friends  Edward  Shippen,  Samuel  Car- 
penter, Richard  Hill,  Isaac  Norris  and  James  Logan,  all  of  the 
said  Province,  in  whose  integrity  and  prudence  I  do  very  much 
confide,  to  be  my  Proprietary  Deputies  or  Commissioners  of 
Property,  to  have  the  care  and  management  of  all  my  land  and 
estate  in  the  said  Province  and  counties,  giving  hereby  and 
granting  to  my  said  Deputies,  Edward  Shippen,  Samuel  Car- 
penter, Richard  Hill,  Isaac  Norris  and  James  Logan,  full  power 
and  authority,  by  Warrants  under  their  hands,  or  the  hands  of 
any  three  of  them,  and  my  Provincial  seal,  to  grant  and  cause 
to  be  laid  out  to  all  persons,  duly  applying  for  the  same,  all 
such  vacant  lands  and  lots  of  land  in  the  said  Province  or 
counties  as  have  been  heretofore  legally  purchased  of  me,  or  of 
persons  duly  impowered  by  me,  or  as  hereafter  shall  be  so  pur- 
chased or  rented,  by  any  contract  made  or  to  be  made  with  me 
or  my  said  Deputies.  I  do,  also,  by  these  presents,  grant  to 
my  said  Deputies  full  power  and  authority,  for  me  and  in  my 
name,  by  instruments  under  their  hands  or  the  hands  of  any 
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three  of  them,  and  my  greater  Proyincial  seal,  to  grant  and 
confirm  to  all  and  every  such  person  and  persons  all  such  lands 
and  lots  of  land  as  aforesaid,  after  they  shall  be  duly  laid  out  and 
surveyed,  according  to  the  regulation  for  laying  out  and  sur- 
veying of  lands  and  lots  in  the  said  Province  and  counties. 
To  hold  to  such  person  or  persons,  and  their  heirs  or  executors 
and  assigns,  for  such  estate  and  estates,  and  under  such  rents 
and  services,  to  be  reserved  to  me  and  my  heirs,  as  have  been 
or  hereafter  with  my  said  Deputies  shall  respectively  be  agreed 
for.  All  which  instruments  for  granting  and  confirming  of 
lands  and  lots,  tenements  and  hereditaments,  that  have  been  or 
shall  be  purchased  or  rented  as  aforesaid,  being  passed  under 
my  greater  seal  and  entered  upon  record,  in  the  Bolls  Office  of 
the  said  Province,  I  do  by  these  presents  for  me  and  my  heirs 
fully  and  absolutely  ratify,  confirm  and  make  valid,  to  all  intents 
and  purposes,  according  to  the  respective  tenors  of  the  same, 
to  be  firm,  unquestionable  and  indefeasible  titles,  to  the  re- 
spective grantees,  and  their  heirs  and  assigns,  and  shall  be  good, 
effectual  and  available  in  the  law  against  me  and  my  heirs 
and  assigns,  according  to  the  true  meaning  and  intent  of  every 
such  grantrespectively.  Provided  always,  that  nothing  contained 
in  any  such  grant  or  instrument  shall  be  contrary  or  repugnant  to 
any  written  instructions  which  I  shall  at  any  time  give  to  my 
said  deputies,  which  instructions  shall  be  public  and  upon 
record  in  the  Rolls  Office  of  the  said  province.  And  for  the 
further  encouragement  of  purchasers  of  larger  tracts  of  lands  in 
the  said  province  and  counties,  I  do  by  these  presents  grant  to 
my  said  deputies  my  full  power  and  authority,  for  me  and  in  my 
name,  by  such  instruments  as  aforesaid,  to  erect  or  cause  to  be 
erected  any  larger  tracts  or  parcels  of  land  in  the  said  province 
or  counties  into  manors, -for  holding  of  Court  Barons  and  view  of 
Frankpledge,  according  to  the  powers  granted  unto  me  for  that 
purpose  by  the  Boyal  letters-patent  of  King  Charles  the  Second, 
of  happy  memory.  I  do  also  hereby  authorise  and  empower 
my  said  deputies,  Edw.  Shippen,  Samuel  Carpenter,  Richard 
Hill,  Isaac  Norris  and  James  Logan,  or  any  three  of  them,  by 
commissions  under  their  hands  and  my  provincial  seal,  to  con- 
stitute and  appoint  all  officers,  as  surveyors,  rangers  and  such 
o&ers,  who  are  immediately  concerned  in  the  affairs  of  my  lands 
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or  estate,  or  in  "whom  aay  trust  is  to.  be  reposed  for  executiog 
any  matter  or  thing  between  me  as  Proprietary  of  the  said  pro- 
yiAce  or  counties  andany  of  the  people  thereof,  and  to  do  and 
execute,  or  cause  to  be  done. and  executed,  all  and  every  sueb 
aetand  acts,  thing  and  things  "whatsoeyer,  necessaiy  for  the  reg- 
ulating, well  ordering  and  securing  or  managing  of  any  of  my 
Proprietary  affairs  in  the  said  Province  or  counties,  or  any  itfairs 
depending  between  me  and  any  of  the  freeholders,  tenuits  or 
inhabitants  thereof^  as  fully  and  amply  to  all  intents  and  pur* 
poses  as  if  I  were  personally  present.  And  I  do  hereby  specially 
authorize  and^npowerthe  saidEdw.  SSiippen,  Sam.  Carpenter, 
Richard  Hill  and  Isaac  Norris  or  any  three  of  them,  to  make  up, 
state  and  settle  all  accounts  now  depending  between  me  and  the 
said  James  Logan,  as  my  Receiver  General,  or  that  hereafter 
may  depend  between  me  and  him,  or  my  other  receivers,  and 
upon  adjusting  and  settling  the  balance  for  me  and  in  my  behalf 
to  give  him  a  discharge  or  discharges,  which  shall  be  valid  and 
effectual ;  and  I  do  hereby  for  me,  and  my  heirs  and  executors, 
folly  and  absolutely  ratify  and  confirm  whatsoever  my  said  depu- 
ties or  any  three  of  them  shall  do,  in  pursuance  and  in  Hie  due 
execution  of  these  presents. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused 
my  great  seal  of  the  said  province  to  be  affixed,  this  9th  day  of 
9^  1711." 


It  will  be  seen  that  these  powers  to  the  Commissioners,  grant- 
ed by  the  mortgagees  and  by  William  Penn,  are  much  less  gen- 
eral than  the  previous  commission  in  1701.  Many  things  in  that 
are  omitted  in  diese.  The^  mortgagees  had  no  other  concern  in 
tiie  Province  than  to  collect  the  money  due  them  by  the  sale  of 
lands,  and  the  power  from  them  is  foil  and  ample  for  the  pur- 
pose of  giving  power  to  sell,  &c.  but  contains  no  provisions 
for  the  general  conduct  of  the  Commissioners  for  the  managing 
of  the  Province.  The  power  given  by  William  Penn  was 
necessary  in  order  to  complete  a  title  made  under  the  authority 
of  the  mortgagees.  It  contains  some  provisions  relating  to  other 
matters,  but  it  also  is  much  less  full  than  the  previous  commis- 
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mission,  but  limits  it  in  some  respects,  and  directs  the  application 
of  the  proceeds  of  sales.  The  former  commission  seems  to  hare 
remained  in  force,  and  to  have  been  so  considered  by  the  Com- 
missioners and  people,  in  all  respects,  except  where  the  lands 
were  sold  expressly  for  the  payment  of  the  mortgage  debt. 

This  produced  a  change  in  the  form  of  Grants  and  Warrants. 
Heretofore  the  payments  were  to  be  made  to  William  Fenn,  or 
his  heirs ;  after  this  the  stipulation  was  to  pay  to  the  use  of  Wil- 
liam Penn.  After  his  death,  during  the  time  of  the  dispute  as 
to  who  was  the  Proprietary,  and  during  the  minority  of  his  chil- 
dren by  his  second  wife,  the  stipulation  was  to  pay  to  the  Pro- 
prietary's trustees. 

This  mortgage  seems  not  to  hare  relieved  William  Penn  of 
his  pecuniary  embairassments ;  for  in  1712-13,  he  had  proposed 
to  sell  the  whole  Province  and  his  right  therein,  and  the  agree- 
ment was  partially  concluded,  when  a  paralytic,  stroke  so  affect- 
ed his  body  and  mind,  as  that  he  did  little  of  a  public  natiise 
s^erwards.  Many  will  be  surprised  to  learn  that  the  price 
agreed  on  at  this  time  was  twelve  thousand  pounds  sterling.(a) 

This  attempt  to  sell  produced  no  effect  on  the  sale  of  lands, 
or  the  proceedings  of  the  Land  Office  in  this  Province.  The 
Trustees,  under  the  power  from  William  Penn  and  that  from  the 
mortgagees,  went  on  to  sell  to  all  applicants.  Still,  however, 
we  find  by  the  Warrants  themselves^  tbs^  the  sales  were  to  those 
who  agreed  to  pay,  and  not  to  those  who  had  paid. 

The  practice  of  designating  the  land  applied  for  and  agreeing 
on  the  price  to  be  paid,  began  about  this  time,  and  became 
general.  The  price,  however,  varied  to  each  applicant,  until 
1732,  when  an  uniform  price  was  fixed.  (6) 


(a)  See  chapter  I^  p.  36.  (()  See  chapter  IV. 
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**  Peter  Collins,  At  the  request  of  Peter  Collins,  of  the 

Ist  1  mo.  1711.       County  of  Chester,  (by  Ezekiel  Harland) 

that  we  would  grant  him  to  take  up  200 
acres  of  vacant  land,  in  y®  forks  of  Brandywine,  in  the  said 
county,  for  which  he  has  agreed  to  pay  to  the  Proprietor's  use, 
on  y*^  29th  day  of  September  next,  twenty  pounds,  and  the  usual 
yearly  quit  rent  of  one  English  shilling  for  each  hundred  acres. 

^^  To  be  surveyed  according  to  the  method  of  townships 
appointed  and  adjoining  to  the  surveys  in  the  said  forks.^' 


<<  William  Cloud,  At  the  request  of  William  Cloud,  of 

18th  3  mo.  1715.        the  Counly  of  Chester,  that  we  would 

grant  him  to  take  up  three  hundred  acres 
of  land,  in  the  said  county,  for  which  he  agrees  to  pay  to  the 
Proprietary's  use  thirty  pounds  for  the  whole,  and  the  usual 
yearly  quit  rent  of  one  shilling  sterling  for  every  hundred  acres. 
^^  Conditioned  that  it  has  not  already  been  surveyed  or  appro- 
priated, or  seated  by  the  Indians,  and  the  terms  to  be  complied 
with  within  3  months  after  date. 

«  Note. 

"  Surveyed  by  virtue  hereof  to  Jos.  Cloud,  assignee  of  W. 
Cloud,  200  acres.     October  26th,  1718. 

"  Returned  into  y*  Secretary's  Office,  Jan.  23d,  1733." 


In  1719  the  Commissioners  of  Property  received  information 
of  the  death  of  William  Penn.  There  immediately  arose  dis- 
putes as  to  who  had  a  right  to  grant  lands  in  the  Province  of 
Pennsylvania.  After  several  attempts  at  an  adjustment  of  the 
difficulty,  a  suit  was  brought  in  Chancery  to  end  this  matter, 
which  was  not  concluded  until  1728  or  1729.    Mr.  Smith  has 
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stated  that  the  Land  Office  of  Pennsylvania  has  nerer  been 
closed.  This  is  only  true  \dth  great  limitation.  The  Secretary 
of  the  Land  Office  wrote  notes  to  the  seyeral  Deputy-Sunreyors, 
to  survey  for  the  person  named  in  the  note  the  land  described 
in  it.  On  these,  surveys  were  made  and  returned.  Many  hun- 
dreds of  such  are  shown  by  the  books  of  the  Land  Office,  and 
fully  justify  Chief  Justice  Allen,  in  1  Dall.  page  6,  Fothergill 
and  Stover,  in  saying,  that  much  of  the  best  land  in  the  State 
was  held  on  such  rights. 

Warrants,  however,  issued  to  survey  old  rights,  or  parts  of 
old  rights,  which  had  not  been  entirely  filled  before.  If  a  set* 
tier  applied  for  a  Warrant  to  include  his  settlement,  it  was 
granted ;  and  generally  Warrants  were  granted  on  all  agree- 
ments  made  previous  to  the  death  of  William  Penn  ;  so  that  to 
a  cursory  observer  of  the  books,  there  was  no  interruption  in 
the  business  of  the  Land  Office.  Many  Warrants  of  re-survey 
were  also  granted.  The  Minutes  will  show  notes  of  the  Secre- 
tary, stating  that  the  Commissioners  had  determined  not  to  sign 
any  Warrants  to  take  up  land,  until  the  dispute  in  England 
should  be  settled. 

During  the  disputes  above-mentioned  as  to  who  should 
administer  the  Proprietary  estate  in  Pennsylvania,  several 
attempts  were  made  to  give  the  Commissioners  authority  to 
proceed  with  the  business  of  the  Province.  The  mortgage 
gave  the  mortgagees,  or  the  survivors  of  them,  very  full  powers, 
which  still  subsisted  in  the  four  survivors ;  but  William  Penn 
was  dead,  and  it  was  supposed  that  the  power  derived  from  him 
had  died  with  him.  An  interlocutory  decree  in  1724,  by  the 
Chancellor,  put  an  end  to  the  claim  of  the  eldest  son  by  a 
former  wife.  Hannah  Penn,  the  widow,  was  executrix  under 
the  will,  with  very  ample  powers ;  and  she  supposed,  or  was 
advised,  that  she  had  a  right  to  manage  the  Proprietary  estate 
in  this  Province.  Under  this  idea  the  following  Commission 
of  Property  was  made  and  sent  over  by  the  surviving  mortga- 
gees and  Hannah  Penn  the  executrix ;  to  which  was  added  a 
separate  Commission  from  her  as  executrix.  Not  much  was 
done  under  this  Commission,  but  some  rights  were  signed 
under  it.  The  final  decree  of  the  Chancellor  in  1729,  estab- 
lished the  right  of  the  Proprietaryship  in  the  three  sons  of  Wil- 
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liam  Penn  by  his  slecond  wife ;  that  is  to  say,  in  John,  Thomas 
and  Richard  Penn,  the  youngest  of  whom  did  not  come  of  age 
until  aboQt  the  beginning  of  1732 ;  soon  after  which  they  all 
aniyed  in  this  countiy,  and  they  aU  signed  warrants  and  grants. 
John  and  Richard  in  a  few  years  returned  to  England,  and 
Thomas  alone,  under  powers  from  John  and  Richard,  acted  as 
sale  Proprietary.  About  1739  they  all  joined  in  a  Commission 
to  Alexander  Hamilton  to  act  as  Governor;  and  successive 
Commissions  were  made  to  Governors,  who  were  not  rela- 
tives of  the  Penn  family,  until  1763.  In  that  year,  and  the  next, 
Commissions  were  made  by  the  other  Proprietaries  to  John 
Penn,  to  act  both  as  Governor  and  Commissioner  of  Pro- 
perty, and  also  agent  of  their  private  estate.  See  some  of  the 
Commissions  hereinafter. 


30  April,  1724. 


"  Letter  of  At'y  from 
Hannah  Penn  and 

;  Henry  Goldney 
and  the  surviving 
Mortgagees,  &c.. 


This  Indenture  made  the  30th  day 
of  April,  A.  D.  1724,  and  in  the  lOdi 
year  of  the  reign  of  our  sovereign  Lord 
George,  by  the  grace  of  God,  of  Great 
Britain,  France  and  Ireland,  King,  De- 
fender of  the  Faith,  &c.  Between 
Hannah  Penn,  executrix  of  the  last 
Will  and  Testament  of  William  Penn, 
late  Proprietary  and  Governor  of  the 
Province  of  Pennsylvania,  in  America, 
dec'd,  Henry  Goldney,  of  London, 
linen-draper,  Joshua  Gee,  of  London, 
silkman,  Thomas  Oade,  of  the  city  of  Bristol,  gent.,  and  John 
Woods,  of  London,  merchant,  of  the  one  part,  and  Richard 
Hill,  of  the  city  of  Philadelphia,  in  Pennsylvania,  merchant, 
Isaac  Nonris,  of  Fairhill,  in  the  said  Province,  merchant,  James 
Logan,  of  Philadelphia,  aforesaid,  merchant,  Robert  Asheton, 
of  the  said  City,  gent.,  and  Thomas  Griffitts,  of  the  said  City, 
merchant,  of  the  other  part.     Whereas  by  Indenture  of  Lease 


to 

Rich'd  Hill,  et  al., 
Comm'rs  of  Pro- 
perty. 
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and  Release,  bearing  date  respectively  the  6th  and  7th  days  of 
October,  in  the  year  of  our  Lord,  1708,  made  or  mentioned  to 
be  made  between  the  said  William  Penn  by  the  name  of  Wil- 
liam Penn,  the  elder,  of  London,  Esq.,  and  William  Penn,  of 
London,  gent,  son  and  heir  apparent  of  the  said  William  Penn, 
the  elder,  of  the  one  part,  and  the  said  Henry  Goldney,  Joshua 
Gee,  Silvanus  Grove,  John  Woods,  Thomas  Callowhill,  Thomas 
Oade,  Jefiery  Pennell,  and  John  Field  and  Thomas  Cuppage,  of 
Lambstone,  in  the  Parish  of  White  Church,  in  the  county  of 
Wexford,  in  the  Kingdom  of  Ireland,  gent.,  since  dec'd,  of  the 
other  part,  in  consideration  of  six  thousand  six  hundred  pounds, 
in  the  said  recited  Indenture  of  Release  mentioned,  to  be  paid 
to  the  said  William  Penn  the  elder,  and  of  10  shillings  to  the 
said  William  Penn  the  younger,  as  in  the  said  recited  Indenture 
of  Release  is  mentioned,  they  the  said  William  Penn,  the  elder, 
and  William  Penn,  the  younger,  did  grant,  release  and  convey 
unto  the  said  Henry  Groldney,  Joshua  Gee,  Silvanus  Grove, 
John  Woods,  Thomas  Callowhill,  Thomas  Oade,  Jeffery  Pen« 
nell,  John  Field  and  Thomas  Cuppage,  and  their  heirs  and 
assigns  forever,  all  that  tract  of  land  or  Province  called  Penn- 
sylvania,  in  America,  and  all  and  every  the  fields,  woods, 
rivers,  duties,  manors,  territories  and  hereditaments  therein  or 
thereunto  belonging,  and  all  the  rents,  arrears  of  rent,  services, 
issues  and  profits  thereof,  and  all  that  the  town  of  New-Castle, 
otherwise  called  Delaware,  and  all  that  tract  of  land  lying 
within  the  compass  or  circle  of  12  miles  about  the  same,  upon 
the  river  Delaware,  in  America,  and  the  said  river,  and  the  soil 
thereof,  together  with  all  rents  and  arrears  of  rent,  services  and 
royalties,  liberties  and  privileges,  thereunto  belonging,  and  all 
that  tract  of  land  upon  Delaware  river  and  Bay,  beginning  12 
miles  South  of  the  town  of  New«Castle,  otherwise  called  Dela«> 
ware,  and  extending  South  to  the  Whore-Kills,  otherwise  called 
Cappen  Lopen,  and  all  rent  and  arrears  of  rent  thereof,  (saving 
all  rents  and  liberties  reserved  to  his  late  Royal  Highness, 
James,  Duke  of  York,  and  his  heirs),  and  all  other  the  lands, 
tenements,  and  hereditaments  of  them  the  said  William  Penn, 
the  elder,  and  William  Penn,  the  younger,  or  either  of  them 
within  the  said  Province,  town,  tracts  of  land  and  territories 
aforesaid,  or  any  of  them  (except  to  the  said  William  Penn,  the 
29 
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elder,  and  William  Penn,  the  younger,  the  manor  of  Pensbury 
and  4000  acres  of  land  thereto  belonging,  and  except  5000  acres 
of  land,  which  were  conveyed  by  the  said  William  Penn, the  elder, 
to  the  said  William  Penn,  the  younger,  by  lease  and  release, 
dated  the  21st  and  22d  days  of  October,  in  the  year  1681, 
and  excepting  all  messuages,  lands,  tenements,  city  lots,  and 
town  lots,  and  hereditaments,  conveyed  by  the  said  William 
Penn  the  elder,  to  Tobias  Collet,  Michael  Russel,  Daniel  Quare 
and  Henry  Gouldney,  by  lease  and  release  dated  respectively  the 
11th  and  12th  days  of  August,  1699,  and  except  5000  acres  of 
land  granted   and  conveyed  by  the  said   William   Penn  the 
younger  to  Isaac  Norris  and  William  Trent  and  their  heirs,  and 
all  other  lands  granted  by  the  said  William  Penn  the  elder,  (for 
which  quit  rents  or  other  rents  are  reserved),  and  all  the  estate, 
right,   title,   interest,  trust,  possession,  property,   claim    and 
demand  whatsoever,  of  them  the  said  William  Penn  the  elder 
and  William  Penn  the  younger,  (except  as  before  mentioned  to 
be  excepted,)  of,  into  or  out  of  the  same  premises,  with  a  proviso 
in  the  said  recited  indenture  of  release  contained  for  making 
Yoid  the  same,  upon  payment  of  the  said  sum  of  6600  pounds, 
and  interest  therefor,  at  the  rate  of  six  pounds  per  ct.  per  ann. 
on  the  8th  day  of  October,  which  was  in  the  year  of  our  Lord, 
1711 :  and  by  the  said  recited  indenture  of  release  the  said  Wil« 
liam  Penn  the  elder  did  agree  that  in  case  the  said  sum  of  6600 
pounds  with  interest,  should  not  be  paid  on  or  before  the  8th  day 
of  October,  1711,  then  the  said  Henry  Gouldney,  Joshua  Gee, 
Silvanus  Grove,  John  Woods,   Thomas  Callowhill,  Thomas 
Oade,  Jeffery  Pennel,  John  Field  and  Thomas  Cuppage,  or  the 
survivor  of  them,  should  and  might  sell  and  dispose  of  any  part 
of  any  or  all  the  said  premises,  for  the  best  price  which  they  or 
their  agents  or  attorney  could  get  for  the  same  ;  and  by  the  said 
recited  indenture  of  release,  the  said  William  Penn  the  elder, 
did  assign  unto  the  said  Henry  Gouldney,  Joshua  Gee,  Silvanus 
Grove,  John  Woods,  Thomas  Callowhill,  Thomas  Oade,  Jeffery 
Pennel,   John  Field  and  Thomas   Cuppage,  their  executors, 
administrators  and  assigns,  all  and  every  the  rents,  quit  rents, 
arrears  of  rent,  sum  and  sums  of  money  due,  or  to  grow  due  to 
the  said  William  Penn  the  elder,  within  the  said  Province,  tracts 
of  land  and  premises,  and  all  bonds,  bills  and  securities  for  the 
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moneys  due  to  him  in  the  said  Province,  and  all  other  debts 
therein  due  to  him  from  his  deputy  secretaries,  receivers  or 
stewards,  surveyors,  officers,  servants,  tenants  or  any  other  per- 
son or  persons  whatsoever.  And  by  the  said  recited  indenture 
of  release,  the  said  William  Penn  the  elder  did  make  and 
appoint  the  said  Henry  Gouldney,  Joshua  Gee,  Silvanus  Grove, 
John  Woods,  Thomas  Callowhill,  Thomas  Oade,  JefTery  Pennel, 
John  Field  and  Thomas  Cuppage,  and  the  survivors  and  survi« 
vor  of  them,  and  the  major  part  of  them  or  of  the  survivors  of 
them,  his  true  and  lawful  attorney  and  attorneys,  to  ask,  de- 
mand, sue  for,  recover  and  receive  from  all  persons  whatsoever, 
all  and  every  the  rents,  debts,  securities  and  premises  therein 
mentioned  to  be  assigned,  and  for  that  purpose  to  make  and 
constitute  under  them  one  or  more  attorney  or  attorneys,  agent, 
or  solicitor,  to  ask,  receive  and  sue  for  the  said  debts  and  pre- 
mises, and  to  do  any  other  act  or  acts  concerning  the  same :  and 
by  the  said  recited  indenture  of  release  the  said  William  Penn 
the  elder  did  agree  that  it  should  be  lawful  for  the  said  Henry 
Gouldney,  Joshua  Gee,  Silvanus  Grove,  John  Woods,  Thomas 
Callowhill,  Thomas  Oade,  JefTery  Pennel,  John  Field  and 
Thomas  Cuppage  or  the  survivor  of  them,  or  the  major  part  of 
them  or  of  the  survivor  of  them,  their  attorney,  agents  and 
assigns,  to  remit  and  send  all  such  sum  and  sums  of  money  and 
effects  as  should  be  raised  either  by  said  sale  of  the  said  lands 
and  hereditaments,  or  by  the  said  rents  and  debts  to  London  by 
bills  of  exchange  or  merchandize,  directly,  or  by  way  of  Barba- 
does  and  the  Leeward  Islands,  or  by  any  other  ways  howsoever, 
and  to  make  ensurance  upon  the  same  as  they  should  think  fit, 
at  the  hazard  and  charge  of  the  said  William  Penn  the  elder,  as 
by  the  said  recited  indentures  of  lease  and  release,  relation  unto 
them  being  respectively  had,  may  more  fully  apear.  And 
whereas,  the  aforesaid  Silvanus  Grove,  Thomas  Callowhill,  John 
Field,  Jeffery  Pennell  and  Thomas  Cuppage  are  deceased :  And 
whereas  some  considerable  part,  viz.  about  one  fourth  part  of  the 
said  6600  pounds  still  remains  due  and  unpaid.  Now  for  the  rais- 
ing  and  paying  of  the  same  pursuant  to  the  said  recited  inden- 
tures of  lease  and  release  and  mortgage.  This  indenture  wit- 
nesseth  that  the  said  Henry  Gouldney,  Joshua  Gee,  Thomas 
Oade  and  John  Woods  have,  and  each  of  them  hath  (by  and 
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nvith  the  consent  of  the  said  Hannah  Penn,  executrix  of  the  last 
will  and  testament  of  the  said  William  Penn  as  aforesaid,  testi- 
fied by  her  being  a  party  to  and  signing  and  sealing  of  these 
presents)  made,  ordained,  constituted  and  appointed,  and  by 
these  presents  do,  and  each  of  them  doth  make,  ordain,  consti- 
tute and  appoint  the  said  Richard  Hill,  Isaac  Norris,  James 
Logan,  Robert  Assheton  and  Thomas  Griffitts,  and  every  of 
them,  their  and  every  of  their  true  and  lawful  attorneys,  agents 
or  commissioners  for  them  the  said  constituents,  to  make  sale 
and  disposal  of  all  and  every  or  any  part  or  parcel  of  the  said 
Province  lands,  tenements,  rents  and  hereditaments  by  the  said 
recited  indentures  of  lease  and  release,  granted  and  conveyed, 
or  mentioned  to  be  conveyed  as  hereinbefore  is  mentioned  for 
the  best  price  that  can  be  gotten  for  the  same.    And  that  the 
said  Richard  Hill,  Isaac  Norris,  James  Logan,  Robert  Assheton 
and  Thomas  Griffitts,  or  any  three  of  them,  may  be  the  more 
effectually  empowered  to  make  sale  and  disposal  of  all  or  any 
part  of  the  said  premises,  and  to  raise  the  said  moneys,  the  said 
constituents  do  severally  and  respectively  impower  the  said 
Richard  Hill,  Isaac  Norris,  James  Logan,  Robert  Assheton  and 
Thomas  Griffitts,  or  any  three  of  them,  upon  such  sale  or  dispo- 
sal in  their  own  names,  or  in  the  name  or  names  of  the  said 
constituents,  to  sign,  seal,  and  in  due  form  of  law  to  execute 
any  deed  or  deeds,  writing  or  writings,  attested  (if  occasion  be) 
not  only  with  their  private  seals,  but  also  with  the  great  seal  of 
the  said  Province  and  counties,  according  to  the  usual  and  cus- 
tomary ways  and  method  of  granting  lands  in  the  said  Province 
and  counties  for  the  efiectual  granting  and  conveying,  trans- 
ferring and  confirming  of  such  lands,  lots,  tenements  and  here- 
ditaments as  shall  be  so  sold  unto  the  person  or  persons  who 
shall  or  may  purchase  the  same,  and  also  in  manner  and  form 
aforesaid  to  sign,  seal  and  execute  any  other  deed  or  deeds, 
writing  or  writings,  for  the  better  assuring  and  confirming  of 
any  other  lands,  lots,  tenements  and  hereditaments,  as  have 
heretofore  been  bargained  and  sold  by  any  attorneys  or  agents 
heretofore  constituted  and  appointed  by  the  said  trustees  herein- 
before mentioned,  or  any  of  them,  and  to  ask,  demand,  sue  for, 
recover  and  receive  of  and  firom  all  person  or  persons  what- 
soever, all  bonds,  securities,  debts,  rent,  arrearages  of  rent,  sum 
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and  sums  of  monej)  dues  and  demands,  by  the  same  indenture 
of  lease  and  release  mentioned  to  be  assigned  by  the  said  Wil- 
liam Penn  the  elder  to  the  said  Henry  Gouldney,  Joshua  Gee, 
Silranus  Grove,  John  Woods,  Thomas  Callowhill,  Thomas 
Cade,  Jefiery  Penncll,  John  Field  and  Thomas  Cuppage.  And 
the  said  attorneys  are  hereby  authorized,  or  any  three  of  them  in 
case  they  shall  think  fitting,  to  compound  for  the  said  debts, 
rents,  sum  and  sums  of  money,  dues  and  demands  or  any  of 
them,  and  to  accept  part  in  satisfaction  for  the  whole,  and  to 
give  good  and  sufficient  discharges  and  acquittances  for  the 
debts,  rent,  sum  and  sums  of  money,  dues  and  demands,  and 
in  case  of  non-payment  to  sue,  prosecute  and  defend  for  and 
concerning  the  same  debts  and  premises  in  any  Court  or  Courts 
of  law  or  equity.  And  the  said  Henry  Gouldney,  Joshua  Gee, 
Thomas  Oade  and  John  Woods  (with  the  consent  of  the  said 
Hannah  Penn  testified  as  aforesaid,)  do  hereby  authorize,  em- 
power and  direct  the  said  James  Logan,  and  in  case  of  his 
decease  or  removal,  the  said  Isaac  Norris  and  Thomas  Griffitts, 
and  the  survivor  of  them,  to  receive  by  themselves  respectively, 
or  by  one  or  more  person  or  persons  to  be  by  them  respectively 
authorized  and  appointed,  all  sum  and  sums  of  money  and 
efiects  as  shall  be  raised  by  the  sale  of  the  said  lands  and  pre- 
mises  or  by  the  said  debts  or  quit-rents  or  otherwise,  in  pursu- 
ance of  these  presents,  and  the  said  effects  to  remit  to  London 
to  the  said  Henry  Gouldney,  Joshua  Gee,  Thomas  Oade  and 
John  Woods,  or  any  three  of  them,  by  bills  of  exchange,  or  in 
silver  or  in  merchandizes,  directly,  or  by  way  of  Barbadoes  and 
the  Leeward  Islands,  Jamaica,  or  by  other  ways  howsoever, 
and  to  make  insurance  of  or  upon  the  same.  And  the  said 
Henry  Gouldney,  Joshua  Gee,  Thomas  Oade  and  John  Woods 
do  hereby  give  and  grant  unto  the  said  Richard  Hill,  Isaac 
Norris,  James  Logan,  Robert  Assheton  and  Thomas  Griffitts,  or 
any  three  of  them,  their  full  and  whole  power  and  authority  as 
their  agents  or  attorneys,  which  they  or  the  major  part  of  them 
can  or  may  grant  to  their  agents  or  attorneys  for  the  purposes 
aforesaid  by  virtue  of  the  said  recited  Indentures  of  Lease  and 
Release,  (except  as  to  the  remitting  and  receiving  such  sum  and 
sums  of  money  and  effects  as  shall  be  raised,)  and  do  hereby 
declare  and  agree  with  the  said  Richard  Hill,  Isaac  Norris, 
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James  Logan,  Robert  Asshetou  and  Thomas  Griffitts,  to  make 
and  execute  such  further  assurance  and  conveyance  of  such 
lands,  tenements,  rents  and  hereditaments  as  they  shall  contract 
for,  or  sell  to  such  person  as  shall  contract  for  or  purchase  for 
the  same  with  or  from  the  said  Richard  Hill,  Isaac  Norris, 
James  Logan,  Robert  Assheton  and  Thomas  Griffitts,  or  the 
major  part  of  them,  as  shall  be  reasonably  devised,  advised  or 
required,  and  to  ratify  and  confirm  all  and  whatsoever  shall  be 
lawfully  done  in  pursuance  of  these  presents.  And  the  said  Han- 
nah Penn  doth  hereby  ratify  and  confirm  these  presents  and  the 
power  and  authority  hereby  given  to  the  said  Richard  Hill,  Isaac 
Norris,  James  Logan,  Robert  Assheton  and  Thomas  Griffitts  or 
any  three  of  them,  and  unto  the  said  James  Logan,  and  doth 
hereby,  for  herself,  her  heirs,  executors  and  administrators, 
covenant  and  agree  with  the  said  Richard  Hill,  Isaac  Norris, 
James  Logan,  Robert  Assheton  and  Thomas  Griffitts,  their 
heirs,  executors  and  administrators,  that  she,  the  said  Hannah 
Penn,  her  heirs,  executors  and  administrators,  shall  and  will 
give  and  execute  such  further  assurance  and  conveyance  of  all 
ox  any  part  of  the  said  premises  which  shall  be  sold  pursuant 
to  these  presents  to  any  purchaser  or  purchasers  as  shall  be  rea- 
sonably devised  or  required,  and  to  ratify  and  confirm  all  and 
whatsoever  shall  be  reasonably  done  in  pursuance  of  these 
presents.  In  witness  whereof  the  aforesaid  parties  to  these 
present  Indentures  their  hands  and  seals  interchangeably  have 
set  the  day  and  year  first  above  written. 

Hannah  Penn,  [  l,  s.  ]  Thomas  Oade,  [  l.  s.  ] 
Henky  Gouldney,  [  l.  s.  ]  John  Woods.  [  l.  s.  ] 
Joshua  Gee,  [  l.  s.  ] 

Sealed  and  delivered  by  the  within  named 

Hannah    Penn,  Henry    Gouldney    and 

Joshua  Gee  (being  first  duly  stamped) 

in  the  presence  of 

John  Richmond, 
Isaac  Pennington. 
Sealed  and  delivered  by  the  within  named 

Thomas  Oade  in  the  presence  of  us,  first 

being  duly  stamped, 

Brice  Webb, 
Hannah  Bickham. 
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Sealed  and  delivered  by  the  within  named 
John  Woods  in  the  presence  of 
John  Richmond, 

,  Ro.    ASSHETON, 

Isaac  Pennington.*' 

"  Be  it  remembered  that  the  1st  day  of  August,  a.  d.  1724, 
before  me,  Clement  Plumsted,  one  of  the  Justices  of  the  Peace 
for  the  County  of  Philadelphia,  and  Mayor  of  the  City  of  Phila- 
delphia, came  Ralph  Assheton,  Gentleman,  and  John  Richmond, 
Mariner,  both  of  the  said  City,  and  the  said  Ralph  on  his  oath, 
and  the  said  John  on  his  solemn  affirmation,  did  respectively 
declare  and  depose,  that  they  were  present  and  saw  the  within 
named  John  Woods  sign,  seal,  and  as  his  act  and  deed  deliver 
the  within  Instrument,  and  that  their  names  indorsed  as  wit- 
nesses are  of  their  own  hand-writing  respectively,  and  the  said 
John  Richmond  did  further  declare  that  he  also  saw  the  within 
named  Hannah  Penn,  Henry  Gouldney  and  Joshua  Gee  seal 
and  deliver  the  within  instrument  as  their  act  and  deed.  In 
witness  whereof  I  have  hereunto  set  my  hand  and  seal. 

Clem't  Plumsted.  [  l.  s.  ]" 

Recorded  6th  August,  1724. 


This  instrument  shews  that  at  its  date,  in  1724,  a  considerable 
part  of  the  mortgage  remained  unsatisfied.  When  it  was  finally 
discharged  I  have  not  been  able  to  discover,  though  much  time 
has  been  spent  in  examining  the  books  of  the  Rolls  Office  of 
Pennsylvania.  I  heard  more  than  once,  many  years  ago,  that 
William  Allen,  a  distinguished  barrister  in  London,  and  after- 
wards Chief  Justice  of  Pennsylvania,  had  furnished  money 
which  finally  paid  off  this  mortgage,  and  the  books  of  the  Land 
Office  show  many  grants  of  large  tracts  of  land  to  him  between 
the  year  1733  and  1740.' 

The   decision  of  the  suit  in  Chancery  did   not  show,  that 
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Hannah  Penn,  the  Executrix,  had  any  authority  to  convey  lands 
in  the  Province  of  Pennsylvania  ;  and  I  am  not  aware  that  the 
preceding  paper  had  any  effect  on  the  mode  of  selling  Proprie- 
tary lands  in  Pennsylvania.  Matters  seem  to  have  gone  on 
precisely  as  they  had  for  several  years.  The  Secretary  still 
made  repeated  minutes  that  the  Commissioners  refused  to  sign 
warrants  for  the  sale  of  vacant  lands.  This  power  of  attorney 
was  not  considered  as  affecting  the  general  authority  given  to 
his  Commissioners  in  1701  ;  for  they  still  continued,  as  the 
books  abundantly  show,  to  grant  resurveys,  and  make  compen- 
sation by  other  lands,  where  there  was  a  deficiency,  and  to 
receive  pay  for  the  overplus  where  such  existed ;  and  also  to 
grant  orders  to  survey  on  old  rights  or  contracts,  made  in  the 
lifetime  of  William  Penn,  and  to  actual  settlers  on  settlements 
made  in  his  lifetime. 


25  May,  1724. 

"  Letter  of  Att'y.  Hannah  Penn,  widow  and  executrix  of 

Hannah  Penn  William  Penn,  Esq.,  late  Proprietor  and 

Governor  in  Chief  of  the  Province  of  Penn- 
to  sylvania,   and    Counties    of   New-Castle, 

Kent  and  Sussex,  upon  Delaware,  to  my 

Rich'd  Hill,  et        trusty  friends  Richard  Hill,  Isaac  Norris, 

al.  James  Logan,  Robert  Assheton  and  Thomas 

GrifBtts,  sends  greeting.  Whereas  my  late 
husband  William  Penn  did,  as  w^ell  before  as  several  years  after 
the  peopling  of  the  said  Province  of  Pennsylvania,  sell  and 
convey  unto  divers  purchasers  a  right  or  rights  to  sundry 
parcels  or  quantities  of  land  in  the  said  Province,  some  of 
which,  as  I  am  informed,  are  not  to  this  day  taken  up  by 
or  come  into  the  possession  of  the  said  purchasers,  or  their  heirs 
or  assigns.  Now  to  the  end  that  speedy  justice  may  be  done 
to  the  said  purchasers,  in  obtaining  their  lands  which  have  for 
many  years  past  been  duly  paid  for,  I  do  hereby  authorise  you 
the  said  Richard  Hill,  Isaac  Norris,  James  Logan,  Robert 
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Assheton  and  Thomas  Griffitts,  or  any  three  of  you,  under  your 
hands  and  the  lesser  seal  of  the  said  Province,  in  the  usual 
form,  to  grant  Warrants  to  the  Surveyor-General,  or  to  any 
other  Surveyor  or  Surveyors  to  be  by  you  appointed,  for  taking 
up  and  surveying  to  any  person  or  persons  any  quantity  or  quan- 
tities of  land  in  the  said  Province,  to  any  person  or  persons  who 
has  by  purchase  a  legal  right  to  the  same,  as  also  by  instruments 
or  patents  under  your  hands  and  the  greater  seal  of  the  said 
Province,  in  the  form  and  manner  heretofore  used  in  the  said 
Province  and  counties,  to  grant  and  confirm  to  all  and  every 
person  or  persons  all  such  surveyed  and  bounded  tracts  of  land 
not  heretofore  sufficiently  confirmed,  as  such  person  or  persons 
shall  have  a  legal  and  undoubted  right  to,  and  I  do  hereby  fur- 
ther authorise  and  appoint  you  the  said  Richard  Hill,  Isaac 
Norris,  James  Logan,  Robert  Assheton  and  Thomas  Griffitts,  to 
be  Proprietary  Deputies  for  the  said  Province  and  Counties, 
with  full  power  and  authority  to  appoint  all  surveyors,  whether 
general   or   particular,   rangers   and   other  officers,   necessary 
for  administering,  supporting  and  preserving  the  rights  and 
afiairs  of  the  Proprietor  of  the  said  Province  and  Counties. 
And  whereas  by  Indentures  of  Lease   and   Release   bearing 
date  respectively  the   6th   and  7th   days   of  October,  a.  d. 
1708,    made   or   mentioned    to   be   made    between    William 
Penn,   the    elder,   of  London,  Esq.,  and  William   Penn,  of 
London,  gentleman,  son  and  heir  apparent  of  the  said  Wil- 
liam  Penn,  the  elder,  of  the   one   part,  and  Heniy   Gould- 
ney,  Joshua  Gee,  Silvanus  Grove,  John  Woods,  Thomas  Cade, 
Jeffi-ey  Pinnell,  John  Field  and  Thomas  Cuppage,  of  the  other 
part,  the   said  William  Penn   the  elder,  and  William   Penn 
the  younger,  for  the  consideration  therein-mentioned,  did'grant, 
release   and  convey   unto   the   nine   several    persons,   before 
named,  of  the  other  part  of  the  said  Indenture,  all  those  several 
tracts,  pieces  and  parcels  of  land   and   other  hereditaments 
therein  particularly  described,  upon  trust  by  sale,  perception  of 
the  rents,  or   otherwise,  to   raise   six  thousand  six  hundred 
pounds,  with  a  proviso,  nevertheless,  to  be  void  on  payment  of 
the  said  six  thousand  six  hundred  pounds,  and  interest.     And 
whereas,  by  an  Indenture,  bearing  date  on  or  about  the  30tk 
day  of  April  last,  made  between  me,  Hannah  Penn,  executrix 

30 
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of  the  said  William  Penn,  deceased,  the  said  Henry  Gouldney, 
Joshua  Gee,  Thomas  Cade  and  John  Woods,  of  the  one  part, 
Richard  Hill,  Isaac  Norris,  James  Logan,  Robert  Adsheton  and 
Thomas  Griffitts,  of  the  other  part,  reciting  the  said  Indenture 
of  Lease  and  Release,  of  the  6th  and  7th  days  of  October  afore- 
said,  and  that  Silyanus  Grove,  Thomas  Callowhill,  John  Fields, 
Jeffery  Pennell  and  Thomas  Cuppage,  were  dead,  and  that 
one-fourth  part  of  the  said  six  thousand  six  hundred  pounds 
then  remained  due,  for  the  raising  whereof  the  said  Henry 
Gouldney,  Joshua  Gee,  Thomas  Cade,  and  John  Woods,  with 
the  consent  of  me,  the  said  Hannah  Penn,  did  empower  the 
said  Richard  Hill,  Isaac  Norris,  James  Logan,  Robert  Assheton 
and  Thomas  Griffitts  to  make  sale  of  all  or  any  part,  of  the  said 
premises  by  the  said  Indentures  of  Lease  and  Release  granted. 
Now  to  the  end  that  after  the  said  moneys,  by  the  last  men- 
tioned Indenture  appointed  to  be  raised,  shall  have  been  raised 
accordingly,  and  the  mortgage  or  security  of  the  said  Province 
and  Counties  shall  thereby  be  discharged,  all  such  rents,  quit- 
rents  and  arrearages  of  the  same,  and  sums  of  money,  as  shall 
then  be  due,  or  become  due,  may  be  secured,  I,  the  said 
Hannah  Penn  do,  by  these  presents,  authorise  the  said  James 
Logan,  and  in  case  of  his  decease  or  removal,  I  do  appoint  the 
said  Isaac  Norris  and  Thomas  Griffitts,  and  the  survivor  of 
them,  to  receive  the  same  by  themselves  respectively,  or  by 
one  or  more  person  or  persons  to  be  by  them  respectively 
authorized  and  appointed,  to  receive,  sue  for,  and  by  all  lawful 
means  to  levy  and  receive  all  such  rents,  quit-rents  and  arrears 
of  the  same,  and  all  such  other  moneys,  as  shall  then  be,  or 
may  become  due,  and  the  same  to  keep  in  his  or  their  custody, 
until  further  orders  shall  be  given  for  remitting  the  same.     In 
witness  whereof  I,  the  said  Hannah  Penn,  have  to  these  pre* 
sents  interchangeably  set  my  hand  and  seal  the  25th  day  of 
May,  A.  D.  1724. 

Hannah  Penn.        [  l.  s.  ]" 
"  Sealed  and  delivered  (being 
first  duly    stampt)    in  the 
presence  of  us, 

Ro.  Assheton, 
S.  Clement. '' 
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Indorsement. 

^^  Be  it  remembered  tbat  the  1st  day  of  August,  a.  d.  1724, 
before  me,  Clement  Plumsted,  one  of  the  Justices  of  the  peace, 
for  the  County  of  Philadelphia,  and  Mayor  of  the  City  of  Phila- 
delphia, came  Ralph  Assheton  of  the  said  City,  gent,  and  upon 
his  solemn  oath  which  he  took  upon  the  Holy  Evangelists  of 
Almighty  God,  did  depose  and  declare  that  he  was*  present  and 
saw  the  within  named  Hannah  Penn  seal,  and  as  her  act  and 
deed  deliyer  the  within  instrument,  and  that  his  name  sub- 
scribed to  the  same  as  a  witness  was  of  his  own  handwriting. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal. 

ClEH*T  PlUM8T£D.  [  L.  8.  ]" 

Recorded  the  6th  August,  ▲.  d.  1724. 

This  power  from  Hannah  Penn  came  and  was  recorded  with 
that  from  the  surriving  mortgagees.  The  Commissioners  named 
in  it  were  those  in  the  former  Commission,  or  with  the  addition 
of  R.  Assheton.  After  this  time  his  name  appears  with  the 
others  to  some  papers — ^but  this  I  suppose  was  in  virtue  of  the 
power  from  the  mortgagees.  Under  that  from  Hannah  Penn  he 
could  act  on  the  private  estate  of  William  Penn,  which  his 
successors  considered  distinct  from  his  and  their  rights  as  Pro- 
prietaries. Hence  we  will  see  distinct  powers  of  attorney  for 
each. 


J 


(286) 


CHAPTER  VI. 


Letters  of  Attorney  and  Commissionfl,  by  the  sons  of  William  Pens,  dec*d. 
Their  administration,  and  the  practice  relative  to  the  sale  of  the  lands,  from 
1733  to  1767. 


15  August,  1733. 

'^  Letter  of  Attorney,  Know  all  men  by  these  presents, 

John  Penn  that  I,  John  Penn,  of  Feenes,  in  the 

to  county  of  Berks,  Esq.,  hare  made, 

Thomas  Penn.  ordained,  constituted  and  appointed, 

and  by  these  presents  do  make,. or- 
dain, constitute  and  appoint  Thomas  Penn,  of  London,  Esq., 
my  true  and  lawful  attorney,  for  me,  and  in  my  name,  to  con- 
tract and  agree  with  any  person  or  persons  for  the  sale  of,  and 
absolutely  to  sell  and  convey  away  all,  every,  or  any  of  my 
lands,  tenements  and  hereditaments  whatsoever,  in  the  Province 
of  Pennsylvania,  in  America,  for  the  best  price  or  consideration 
that  can  be  gotten  for  the  same.  And  for  that  purpose  I  do 
hereby  give  and  grant  to  my  said  attorney  full  power  and  au- 
thority for  me,  and  in  my  name,  and  as  my  own  acts  and  deeds, 
to  sign,  seal,  and  duly  execute  and  deliver  any  proper  deed  and 
deeds,  conveyance  and  conveyances  whatsoever,  and  to  sign 
any  receipt  or  receipts  for  such  price  or  consideration  as  afore- 
said. And  I  do  hereby  authorize  and  impower  my  said  attor- 
ney to  ask,  demand,  sue  for,  recover  and  receive,  of  and  from 
all  person  and  persons  in  Pennsylvania  aforesaid,  or  elsewhere 
in  America,  all  rents,  arrears  of  rent,  debts,  dues,  claims  and 
demands  whatsoever,  now  due,  owing  or  accruing  to  me  only, 
and  in  my  own  right,  and  to  adjust  and  settle  all  accounts  and 
reckonings,  and  to  receive  and  give  good  and  sufficient  dis- 
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charges  for,  touching  or  concerning,  the  premises.  And  for  all 
or  any  the  purposes  aforesaid,  I  do  hereby  empower  my  said 
attorney  to  make  and  constitute  under  him  one  or  more  attor* 
ney  or  attorneys,  and  then  at  pleasure  to  revoke,  and  to  appoint 
others  in  their  stead.  And  I  do  hereby  give  and  grant  unto  my 
said  attorney  my  full  and  whole  power  in  and  concerning  the 
premises.  And  I  will  ratify  and  confirm  all  and  whatsoever  he 
shall  lawfully  act  or  do  therein.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this  8th  day  of  May,  in  the  5th 
year  of  the  reign  of  our  Sovereign  Lord,  George  the  2nd,  King 
over  Great  Britain,  &c.     Anno  Domihi,  1732. 

John  Penn.  [  l.  s.  ]" 

^^  Sealed  and  delivered  (being  first  legally 
stamped,)  in  the  presence  of  us, 

John  Shewba&t, 
William  Benham." 

Indorsement. 

"Memorandum.  The  15th  day  of  August,  a.  d.  1733,  be- 
fore me,  Samuel  Hasell,  Esq.,  one  of  the  justices  of  the  peace 
for  the  city  and  county  of  Philadelphia,  and  Mayor  of  the  said 
city  for  this  present  year,  came  John  Shewbart  of  the  said  city, 
gent,  and  upon  his  solemn  oath  (which  he  made  on  the  Holy 
Evangelists  of  Almighty  God,)  did  depose  and  declare  that  he 
was  present  and  did  see  the  within  named  John  Penn  seal,  and 
as  his  deed,  deliver  the  within  writing  or  power  of  attorney, 
and  that  he  saw  William  Benham  subscribe  his  name  thereto  as 
a  witness  to  the  execution  thereof,  and  that  the  name  of  him, 
the  said  John  Shewbart  thereunto  also  subscribed  as  witness, 
is  of  his,  this  deponant's  own  hand-writing:.  And  further  this 
deponant  saith  not. 

Jno.  Shewbart. 

Sworn  at  Philadelphia,  y*  15th  Aug.,  a.  d.  1733,  before  me. 

Sam^l  Hasell,  Mayor. 

Recorded  y*  16th  day  of  Aug.  1733. 
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10th  February,  1747. 

^^  Letter  of  Attorney,  To  all  people  to  whom  these  pre- 

Rich'd  Peiin,  E^qr.  sents  shall  come,  I,  Richard  Penn,  of 

to  London,  Esquire,  one  of  the  Proprie- 

Lynford  Lardner.  taries  of  the  Province  of  Pennsylva- 

nia and  counties  of  Newcastle,  Kent 
and  Sussex,  upon  Delaware,  in  America,  send  greeting.  Where- 
as I  am,  in  my  private  and  particular  name  and  right,  seized 
and  possessed  of,  and  entitled  unto  the  fee  simple  and  inherit- 
ance of  and  in  my  Manors  or  reputed  Manors,  of  Perkasie  and 
Swahatara,  in  the  said  Province  of  Pennsylvania,  or  of  and  in 
some  part  of  the  same,  and  of  and  in  divers  private  and  par- 
ticular tracts,  lands,  tenements,  lots,  hereditaments  and  other 
private  and  particular  rights  in  the  said  Province.  Now  know 
ye,  that  I  have  made,  constituted  and  appointed,  and  by  these 
presents  do  make,  constitute  and  appoint  Lynford  Lardner,  of 
the  city  of  Philadelphia,  in  the  said  Province  of  Pennsylvania, 
Esquire,  my  true  and  lawful  attorney,  for  me  and  in  my  name, 
right  and  behalf,  and  to  and  for  my  use,  to  contract  and  agree 
with  any  person  or  persons  for  the  absolute  sale  and  convey- 
ance unto  him,  her,  or  them,  of  all  such  my  said  Manors,  or 
reputed  Manors,  and  all  or  any  my  private  and  particular  tracts, 
lands,  tenements,  lots,  hereditaments,  and  other  private  rights, 
in  the  said  Province,  or  for  any  part  or  parts  of  the  same,  and 
for  all  my  inheritance,  estate,  right,  title  and  interest,  in  and  to 
the  same,  for  the  best  and  utmost  price,  and  upon  the  best 
terms  and  conditions,  that  may  or  can  be  gotten  for  the  same, 
and  to  receive  and  thereupon  give  good  and  proper  acquit- 
tances and  receipts  for  all  such  purchase  moneys  as  shall  be 
paid  to  him  for  the  same,  or  any  of  them,  and  to  agree  to  and 
accept  and  take,  for  me,  and  in  my  name  and  behalf,  and  to 
my  use  and  benefit,  any  good  and  usual  securities  for  the  whole, 
or  for  any  part  or  parts  of  such  purchase  moneys,  at  the  legal 
rate  of  interest  taken  in  the  said  Province  for  the  time  being, 
and  upon  payment  of  the  purchase  moneys  and  all  such  inter- 
est as  may  be  due,  to  make,  sign,  seal,  deliver,  execute  and 
perfect,  for  me  and  in  my  name,  and  as  my  act  and  deed,  all 


LETTERS  OP  ATTORNEY,  ETC.  S» 

proper  deeds,  titles,  assurances  and  conveyances  necessary  in 
the  premises,  and  to  call  in,  demand,  collect,  recover  and  re- 
ceive, and  upon  receipt,  to  sign,  seal,  deliver  and  execute  good 
and  sufficient  receipts,  acquittances  and  releases,,  for  all  such 
purchase  moneys,  interest  moneys,  and  other  moneys,  as  shall 
any  way  arise  from  the  premises,  or  any  of  the  same,  and  gene- 
rally to  do  all  other  matters  and  things  relating  to  the  premises, 
or  any  of  them,  as  fully,  amply  and  eiTectually,  to  all  intents 
and  purposes  as  I  myself  could  do,  were  I  personally  present 
and  acting  in  my  own  person.  In  order  whereto,  I  give  and 
commit  my  whole  power  and  authority  in  the  premises  unto  my 
said  attorney,  and  promise  to  ratify  and  confirm,  and  to  hold  for 
good,  firm,  valid  and  effectual,  all  that  he  shall  lawfully  do,  or 
cause  to  be  done  in  the  premises,  by  virtue  of  these  presents. 
In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the 
10th  day  of  February,  in  the  21st  year  of  the  reign  of  our  Sove- 
reign Lord,  George  the  2nd,  by  the  grace  of  God,  of  Great 
Britain,  France  and  Ireland,  King,  defender  of  the  faith,  and  so 
forth,  and  in  the  year  of  oar  Lord,  1747. 

Rich'o  Penn.    [  L.  s.  ]'' 


9  February,  1749. 

"  Letter  of  Attorney,  Thomas  Penn  and  Richard  Penn, 

Thos.  &  Rich.  Penn    Esquires,  true  and  absolute  Proprie- 

to  taries  and  Govemors-in-Chief  of  the 

Rich.  Peters  and  Lyn-     Province  of  Pennsylvania,  and  coun- 

ford  Lardner.  ties  of  New-Castle,  Kent  and  Sussex 

upon  Delaware,  To  all  to  whom  these 
presents  shall  come,  send  greeting.  Know  ye  that  we  have 
made,  constituted  and  appointed,  and  by  these  presents  do 
make,  constitute  and  appoint  Richard  Peters,  of  the  City  of 
Philadelphia,  Esquire,  our  present  Secretary  for  our  land  aflfairs 
within  the  said  Province  and  counties,  and  our  Secretary  for  our 
Land  affairs  within  the  said  Province  and  counties  for  the  time 
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being,  and  Lynford  Lardner,  of  the  said  city,  Esquire,  our  pre- 
sent Receiver-General  in  the  said  Province  and  counties,  and 
our  Receiver-General  in  the  said  Province  and  counties  for  the 
time  being,  to  be  our  agents  for  the  purposes  and  with  the 
powers  and  authorities  hereinafter  mentioned  and  expressed, 
this  is  to  say ;  We  do  hereby  authorize,  empower  and  give 
warrant  and  authority  unto  them  for  us  and  on  our  behalves 
and  in  our  names,  and  as  our  acts  and  deeds,  by  any  deed  or 
deeds,  writing  or  writings,  to  be  passed  under  their  private  seals 
and  not  under  the  great  seal,  or  under  any  public  seal  of  the 
said  Province  and  counties,  or  any  of  them,  but  nevertheless  to 
be  recorded  at  full  length  in  the  Office  for  recording  deeds  for 
the  county  to  which  the  same  shall  relate  within  thirty  days 
after  the  execution  of  such  deeds  or  writings,  or  otherwise  for 
want  of  such  recording  to  be  ipso  facto  null  and  void,  to  let, 
set^  lease,  demise,  or  grant  out,  unto  any  person  or  persons 
whatsoever,  any  quantity  of  our  lands,  situate  or  being  within 
the  said  Province  and  counties  or  any  of  them,  whether  the  same 
are,  or  are  not,  part  of  any  of  our  manors,  together  with  all 
buildings  and  other  improvements  whatsoever,  which  are  or 
shall  be  on  the  same  lands,  (so  as  the  same  be  not  such  lands 
as  they  or  either  of  them  shall  be  forbidden  or  instructed  by  us, 
not  to  lease  or  grant  out,  and  so  as  not  more  than  three  hundred 
acres  be  granted  out  and  to  or  for  any  one  person,)  for  any  term  of 
years  not  exceeding  twenty-one  years,  or  for  estates  for  one  life, 
or  for  the  lives  of  any  two  or  three  (but  not  of  more  than  three) 
persons  to  be  named  in  such  deeds  or  writings  at  and  for  the 
largest,  best  and  utmost  yearly  rents,  quit-rents,  conditions,  res- 
trictions, limitations  and  reservations  as  may  or  can  bond  fde^ 
be  obtained  for  our  interest  and  benefit  without  taking  any  fine, 
consideration  in  hand,  or  purchase-money  for  the  same,  and  also 
firom  time  to  time,  from  and  after  the  expiration  or  determina- 
tion of  any  such  original  leases  for  term  of  years,  and  likewise 
upon  and  after  the  death  or  deaths  of  any  such  person  or  per- 
sons, so  to  be  named  in  such  original  leases  for  lives,  to  renew 
such  leases  severally  and  respectively  for  like  term  of  years. 
And  also  to  fill  up  the  life  or  lives  then  dropped  in  such  leases 
for  lives  at  and  upon  the  largest,  best  and  utmost  fines,  consi- 
derations to  be  in  hand  paid  and  purchase-moneys,  and  like- 
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i^se  at  and  upon  the  largest,  best  and  utmost  jearlj  rents,  qait- 
rents,  conditions,  restrictions,  limitations  and  reservations  as 
may  or  can  from  time  to  time  bond  fide  be  obtained  for  onr 
interest  and  benefit.  And  also  for  us  and  on  our  behalves  and 
in  our  names  and  as  our  acts  and  deeds,  to  enter  into  and  take 
possession  of  all  or  any  of  our  lands  or  other  tenements  or  here- 
ditaments whatsoever,  within  the  said  Province  and  counties,  or 
any  of  the  same,  which  do  or  which  shall  belong  or  appertain, 
unto  us,  and  into  and  upon  which  any  person  or  persons  already 
have,  or  at  any  time  hereafter  shall  enter,  seat  or  settle  them* 
selves  without  good  right  for  so  doing.  And  also,  for  us  and 
on  our  behalves,  and  in  our  names,  and  as  our  acts  and  deeds, 
from  time  to  time  to  commence,  sue,  carry  on  and  prosecute  to 
final  effect  all  lawful  actions  and  suits,  and  to  take,  use  and 
pursue  all  other  legal  methods  against  such  intruders  or  settlers 
without  right  as  aforesaid,  for  the  obtaining  and  recovery  of 
seisin  and  possession  of  the  premises,  or  any  part  thereof,  for 
our  use.  And  further  to  do,  execute  and  perform  all  other  acts, 
matters  and  things  necessary  for  the  recoveiy  and  preservation 
of  any  our  estate  or  right  present  or  future  in  any  of  the  lands, 
tenements  or  hereditaments,  belonging  or  which  shall  belong  to 
us  within  the  said  Province  and  counties,  or  any  of  the  same. 
And  we  do  hereby  ratify,  confirm  and  allow  for  good,  valid  and 
effectual,  what  our  said  agents  shall  lawfully  do  in  the  premises 
in  pursuance  of  these  presents.  Witness  our  hands  and  seals 
at  arms  the  9th  day  of  February,  in  the  23d  year  of  the  reign  of 
our  Sovereign  lord  George  the  Second,  by  the  grace  of  God,  of 
Great  Britain,  France  and  Ireland  King,  Defender  of  the  Faith, 
and  so  forth,  in  the  year  of  our  Lord  1749. 

**  Signed,  sealed  and  delivered,  &c.  Tho.  Penn,    [  l.  s.  ] 
Ford  John  Paris,  Rich'd  Penk.  [  l.  s.  ]'• 

Rob.  Gwyn." 


This  related  solely  to  lands  and  manors,  which  were  the 
private  estate  of  Thomas  and  Richard  Penn,  and  did  not  in  any 
other  respect  interfere  with  the  power  and  right  of  the  Commis- 
si 
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sioner  or  Comroissioners  of  Property,  who  still  continued  to 
liave  the  sole  right  of  granting  warrants  or  rights  for  lands, 
theretofore  unappropriated« 


18  June,  1763. 

'^  Commission  to  Thomas  Penn  and  Richard  Penn, 

John  Penn,  Esqr.,  true  and  absolute  Proprietaries  and 

for  Gov'r  of  Penn'a.  Governor s-in-chief  of  the  Province 

of  Pennsylvania,  and  counties  of 
New-Castle,  Kent  and  Sussex  on  Delaware,  To  John  Penn, 
Esquire,  greeting.     Whereas,  the  late  King  Charles  the  2nd, 
by  his  Letters-patent,  under  the  great  seal  of  England,  bearing 
date  the  4th  day  of  March,  in  the  33d  year  of  his  reign,  was 
graciously  pleased  to  grant  unto  William  Penn,  Esquire,  (late 
father  of  the  said  Thomas  Penn  and  Richard  Penn,  and  since 
deceased,)  his  heirs  and  assigns,  the  said  Province  of  Pennsyl- 
vania, with  large  powers,  jurisdictions  and  authorities,  for  the 
well  governing,  safety,  defence  and  preservation  of  the  said 
Province  and  the  people  residing  therein,  and  more  particularly 
to  do  and  perform  sundry  matters  and  things  therein  mentioned, 
either  by  himself  and  his  heirs,  or  his  or  their  Deputies  or  Lieu- 
tenants, as  by  the  said  Letters-patent  relation  being  thereunto 
had,  may  more  fully  appear.     And  whereas,  the  late  £ang 
James  the  2nd,  before  he  came  to  the  Crown,  by  the  name  of 
James,  Duke  of  York  and  Albany,  being  rightfully  possessed 
of  a  certain  tract  of  land  lying  on  the  West  side  of  the  Bay  and 
Oliver  of  Delaware,  now  commonly  called  and  known  by  the 
name  or  names  of  the  counties  of  New-Castle,  Kent  and  Sus- 
sex, upon  Delaware,  and  being  likewise  invested  with  sundry 
royalties,  privileges,  immunities,  powers,  jurisdictions  and  au- 
thorities, for  the  defence,  safety,  preservation  and  well  govern- 
ing of  the  said  tract  of  land  and  the  inhabitants  thereof,  did  by 
certain  deeds,  duly  executed,  and  bearing  date  as  therein  m^w 
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tioned,  give  and  grant  unto  the  stid  William  Penn,  his  heirs 
and  assigns,  the  said  tract  of  land  lying  on  the  West  side  of  the 
Bay  and  Rirer  Delaware,  with  all  and  every  the  said  royalties, 
privileges,  immunities,  powers,  jurisdictions  and  authorities, 
which  he  the  said  Duke  of  York  stood  then  invested  with  as 
aforesaid,  as  by  such  deeds  relBtion  being  thereunto  had,  may 
more  fully  appear. 

"  And  whereas,  we  did,  by  our  Commis^on  under  our  seals, 
bearbg  date  the  19th  day  of  July,  in  the  year  of  our  Lord  1769, 
depute,  constitute  and  appoint  James  Hamilton,  Esq.,  to  be 
Lieutenant-Governor  of  the  said  Province  and  counties,  for  and 
during  the  good  pleasure  of  us  and  the  survivor  of  us,  and  until 
fiirdier  order.  Now  know  ye,  that  we  have  revoked  and  detei^ 
mined,  and  hy  these  presents  do  revoke  and  determine  our  said 
recited  Commission  and  every  clause,  article  and  thing  therein 
contained.  And  fitrther  know  you,  that  we,  reposing  special 
trust  and  confidence  in  your  loyalty  to  the  King,  and  in  your 
prudence,  conduct  and  integrity,  do,  by  virtue  of  the  said  Let- 
ters-patent and  deeds,  depute,  constitute,  nominate  and  appoint 
you,  the  said  John  Penn,  to  be  Lieutenant-Giovemor  of  the  said 
Province  and  counties,  ^ving  and  hereby  granting  unto  yon 
full  power  and  authority  to  exercise,  execute,  and  put  in  prac- 
tice, in  ample  manner,  all  and  every  the  powers,  jurisdictions 
and  auUiorities  so  granted  unto  the  said  William  Penn,  his 
heirs  and  assigns,  by  the  said  Letterfr-patent  and  deeds,  as  shall 
he  necessary  and  convenient  for  the  safety,  well  being,  defence, 
preservation  and  well  governing  of  the  said  Province  and  coun- 
ties and  the  people  thereof,  hereby  committed  and  entrusted  to 
your  care  and  charge.  And  generally  at  all  times,  and  upon 
all  occasions,  when  proper  and  convenient,  to  exercise,  do, 
execute,  act  and  perform  all  and  all  manner  of  powers,  sathori- 
ties,  acta,  military  and  all  other  matters  and  things  what.soever, 
req'uisitc  and  necessary  for  the  good  order  of  govemntcut,  for 
the  administering,  maintaining  and  executing  of  justice,  and  for 
the  safety,  peace,  defence  and  preservation  of  the  said  Province 
and  counties,  and  the  people  under  your  govenunent  and  direc- 
tion, as  fully  and  amply,  to  all  intents,  constructions  and  pur- 
poses, as  we  ourselves  mi^t  or  could  do,  by  virtue  of  tlie  said 
Iietters-patent  and  deeds,  or  any  otherwise  howsoerer,  were 
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we  personally  present  You  following  and  obserruig  midi 
orders,  transactions  and  directions  as  yoa  now  bare,  or  hereaf- 
ter from  time  to  time  shall  receive  from  us  or  our  heirs.  To 
have,  hold,  execute  and  enjoy  the  said  office,  or  post  of  Lieu- 
tenant«Groyemor  of  the  said  Province  ^d  counties,  with  all 
and  ereiy  the  said  powers,  jurisdictions  and  authorities  herein- 
before granted,  and  all  titles,  privileges,  pre-eminences,  jMrofits 
and  advantages,  to  a  Lieutenant-Governor  and  Commander-in- 
chief  of  the  said  Province  and  counties  belonging,  and  there- 
with usually  held  and  enjoyed,  unto  you,  the  said  John  Penn, 
until  the  1st  day  of  December,  which  will  be  in  the  year  of  our 
Xiord  1766.  Provided  always,  that  nothing  herein  contained 
shall  extend,  or  be  construed  to  extend,  to  give  you  any  power 
or  authority  to  set,  let,  lease  out,  grant,  demise,  receive,  pos- 
sess, occupy,  or  dispose  of,  any  manors,  messuages,  lands,  tene- 
ments, houses,  gardens,  royalties,  rents,  issues  or  profits,  arising, 
belonging  or  accruing,  unto  us  or  either  of  us,  in  the  Province 
and  counties  aforesaid,  or  otherwise;  nor  to  intermeddle  or 
concern  yourself  therewith,  or  with  any  part  of  the  property 
thereof,  or  with  any  officer  or  officers  appointed  for  the  man- 
agement thereof,  either  by  placing,  displacing,  interrupting  or 
hindering  any  of  them  in  the  just  execution  of  their  offices,  but 
in  case  your  aid  or  assistance  shall  be  wanted  by  them  and  de- 
sired for  our  service,  then  in  such  case  you  are  hereby  required 
to  assist  them  by  all  lawful  ways  and  means  to  the  utmost  of 
your  power,  anything  hereinbefore  contained  to  the  cmtrary 
thereof  in  any  wise  nohnrithstanding.  Provided  also,  that  it 
sbaU  and  may  be  lawful  for  us,  at  our  pleasure,  at  any  time 
from  henceforth,  by  any  instrument  under  our  joint  hands  and 
seals  at  arms,  to  revoke  and  make  void  this  present  Commis- 
sion, and  every  clause,  matter  and  thing  herein  contained. 
And  we  do  hereby  strictly  command,  charge  and  require  all 
persons  within  the  said  Province  and  counties,  of  what  degree, 
quality,  state  or  condition  soever,  to  yield,  give  and  pay  unto 
you  all  respect,  submission  and  obedience,  as  Lieutenant-Gro- 
vemor  of  the  said  Province  and  counties  so  appointed  as  afore- 
said, as  they  will  answer  the  contrary  at  their  peril.  Given 
snder  our  hands  and  seals  at  arms,  die  18th  day  of  June,  in 
the  3d  year  of  the  leign  of  our  Sovereign  Lord  Qeottgd  3rd,  by 
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the  grace  of  Grod|  of  Great  Britain,  France  and  Ireland,  King, 
defender  of  the  faith,  &c.|  and  in  the  year  of  oar  Lord,  1763. 

Tho.  PsNir,       [  I*.  8.  ] 
Rich'd  Pmr.  [  l.  a.  ]" 


This  is  endorsed, 

^^  Is  enrolled  in  the  remembrances  of  the  Exchequer,  at  West- 
minster, of  our  Sovereign  Lord  King  George  the  3rd,  of  the 
3rd  year  of  his  reign,  to  wit :  among  the  common  matters  of 
Trinity  term,  the  Roll  in  the  custody  of  the  King's  remem- 
brancer, Arbuthnot/' 

Recorded  the  Ist  day  of  Nov.  1763. 


Book  A.  2,  p.  417.— 20  June,  1763. 

'^  Commission  to  Gov^  Thomas  Penn  and  Richard  Penn, 

John  Penn,  Esq.,  for  true  and  absolute  Proprietaries  and 
General  Proprietary  Goyemors-in«Chief  of  the  Province 
affairs*  of  Pennsylvania,  and  counties  of 

New-Castle,  Kent  and  Sussex  on 
Delaware. 
To  John  Penn,  Esquire,  Lieutenant  Governor  of  the  said 
Province  and  counties,  greeting :  Whereas  we  have,  at  sundry 
times,  heretoficHre  given  and  granted  powers  and  authorities  to 
several  persons,  from  time  to  time,  to  do  and  execute  all,  or 
many  of  the  acts,  matters  and  things  which  we  now  intend  to 
give  and  grant  unto  you.  Now  know  ye,  that  we  have  revoked 
and  determined,  and  by  these  presents  do  revoke  and  deter* 
mine,  all  powers  and  authorities  whatsoever  by  ns  heretofore 
given  and  granted  unto  James  Hamilton,  Esquire,  or  unto  any 
oOier  person  or  persons  whomsoever,  for  the  doing  or  perform- 
ing any  act,  matter  or  thing  whatsoever  hereinafter  by  these  pre* 
sents  granted  or  committed  to  you  to  do  or  perform.  And  know 
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you  further,  that  we,  reposing  special  trust  and  confidence  in 
you^  hare  given,  granted  and  committed,  and  by  these  presents 
do  give,  grant  and  commit,  unto  you,  during  the  time  you  shall 
continue  Lieutenant-Governor  of  the  said  Province  and  coun* 
ties,  full  power  and  authority,  by  warrants,  (which  are  to  be 
issued  by  our  Secretary  under  the  seal  of  our  Land  Office  of  the 
said  Province,)  to  grant  unto  any  person  or  persons,  lawfully 
claiming  under  our  late  honoured  father,  William  Penn,  Esquire, 
deceased,  the  late  Proprietary  of  the  said  Province  and  coun- 
ties, or  by  any  authority  derived  by,  from  or  under  him,  or  law- 
fully claiming  under  us  the  said  present  Proprietaries,  or  under 
us  and  our  late  brother,  John  Penn,  Esquire,  deceased,  and 
unto  the  heirs  and  assigns  of  such  persons  so  claiming  forever, 
any  vacant  lands  or  lots,  within  the  said  Province  and  counties, 
according  to  the  terms  of  the  original  purchases  of  such  lands 
or  lots,  They  first  paying  to  our  Receiver- General  all  such  pur- 
chase-money and  arrears  of  rent,  as  ought  to  have  been  paid 
firom  the  time  of  such  their  original  purchases.  And  also  dur- 
ing the  time  aforesaid,  by  warrants  (to  be  issued  as  aforesaid,) 
to  grant  unto  any  person  or  persons  who  shall  apply  for  the 
saine,  and  to  their  heirs  and  assigns  forever,  any  vacant  lands 
within  the  same  Province  and  counties,  or  any  of  them,  upon 
the  terms  lately  established,  or  to  be  established,  in  the  said 
Land  Office.  And  all  such  rents  to  be  reserved  on  all,  or  any 
the  before-mentioned  lands,  are  and  shall  be  reserved,  and  made 
payable,  in  sterling  money,  or  the  value  thereof,  according  to 
the  course  of  exchange  between  the  said  Province  and  the  City 
of  London  at  the  times  of  payment.  And  with  further  power^ 
during  the  time  aforesaid,  by  warrants  (to  be  issued  by  our 
Secretary  under  the  seal  of  our  Land  Office  of  the  toid  Province,) 
to  grant  to  any  person  or  persons,  who  shall  apply  for  the  same, 
and  to  their  heirs  and  assigns  forever,  any  other  lands,  tene- 
m^its  or  hereditaments  within  the  said  Province  and  counties, 
or  any  of  them,  which  at  any  time  heretofore  have  been  grant- 
ed out  to  any  person  or  persons  by  us,  or  any  former  Proprie- 
tary or  Proprietaries  of  the  said  Province,  or  any  acting  under 
their  authority,  and  which  already  have  come,  or  at  any  time 
or  times  hereafter  shall,  or  may  by  escheat  come  or  belong  to 
us  the  said  Proprietaries,  whether  tiie  same  shall  have  been,  or 
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shall  not  have  been  before  improved  in  the  whole,  or  in  any 
part  upon  and  under  the  best  terms,  rents  and  reservations  that 
can  be  obtained  for  the  same,  so  as  the  yearly  rents  to  be 
reserved  for  the  same  be  all  reserved  and  made  payable  in 
sterling  money,  or  the  value  thereof,  according  to  the  course  of 
exchange  between  the  said  Province  and  the  said  City  of  Lon- 
don at  the  time  of  payment,  and  be  not  less  than  one  penny 
sterling  for  each  acre  by  the  year.  And  also  upon  certificates 
being  produced  of  the  survey  of  any  such  vacant,  escheated  or 
other  lands  having  been  made  by  the  Surveyor-General.  And 
also,  if  the  consideration  money  for  such  vacant,  escheated  or 
other  lands  having  been  paid  to  the  Receiver-General,  (in  such 
cases  where  any  consideration  money  is  to  be  paid,)  to  grant 
letters-patent  (to  be  prepared  by  our  Secretary  for  the  time 
being,)  to  such  person  and  persons  and  to  their  heirs  and  assigns 
forever,  for  all  such  vacant,  escheated  and  other  lands  respec- 
tively from  time  to  time  under  the  great  seal  of  the  said  Pro- 
vince, such  letters-patent  to  contain  the  respective  reservations* 
hereinbefore  directed  to  be  reserved  in  the  respective  warrants, 
and  to  be  duly  recorded  in  the  proper  office  for  recording  deeds 
in  our  said  city  of  Philadelphia.  And  such  letters-patent,  when 
so  made  and  recorded,  shall  be  deemed  good,  valid  and  effec- 
tual in  law.  And  also,  during  the  time  aforesaid,  to  grant 
under  the  great  seal  of  the  said  Province,  licenses  for  the  erect- 
ing or  continuing  ferrys  within  the  said  Province  and  counties, 
or  any  of  them,  as  to  you  shall  seem  meet,  but  not  to  exceed  the 
term  of  seven  years  from  the  time  of  granting  such  licenses, 
which  licenses  also  shall  be  recorded  in  the  said  office  for  re- 
cording deeds  in  the  said  city  of  Philadelphia.  And  also,  in 
case  of  the  death,  voluntary  resignation,  or  unfitness  of  any  of 
the  officers  which  have  been,  or  shall  be  employed  in,  or  about, 
or  relatmg  to  the  premises,  or  any  of  them,  to  appoint  and  put 
in  any  others,  firom  time  to  time,  into  such  offices  until  further 
orders,  you  always  taking  good  and  sufficient  securities  (before 
such  persons  shall  take  upon  them  to  act,)  for  the  due  and  faith- 
ful execution  of  such  offices,  and  for  the  due  accounting  to  us 
and  to  the  Proprietaries  for  the  time  being.  And  also,  from 
time  to  time  whenever  you  shall  judge  it  to  be  for  our  service, 
to  inspect  into  the  conduct  and  management  of  all,  or  any  such 
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officers  whom  it  doth  or  majr  concern,  and  to  make  repinrt  unto 
us  how  you  shall  find  the  same.    And  also,  for  the  puiposes 
hereinbefore  expressed,  or  any  of  them,  to  make  use  of  the 
Provincial  or  any  other  seal  or  seals  of  the  said  Proyinee  and 
counties,  or  of  either,  or  of  any  of  them,  as  shall  be  requisite 
and  proper.    And  what  you  shall  lawfully  do,  or  cause  to  be 
done  in  all,  or  any  of  the  premises,  or  the  dependencies  thereof, 
during  the  time  aforesaid  by  virtue  and  in  pursuance  of  these 
presents,  we  and  each  of  us  shall  and  will,  at  all  times,  hold 
for  firm,  valid  and  effectual,  and  as  such,  shall  ratify  and  con- 
firm the  same.    And  know  you  further  that,  in  order  to  prevent 
the  great  inconvenience  and  delay  which  might  arise  to  the 
business  of  setding  and  improving  the  said  Province  and  coun* 
ties  in  case  of  your  death,  or  ceasing  to  act  as  Lieutenant* 
Governor  of  the  same,  until  some  other  person  shall  be  appoint- 
ed to  act  as  Governor,  Therefore  we,  reposing  special  trust  and 
confidence  in  the  present  President  of  our  Council  and  in  the 
bther  members  of  the  same,  have  given,  granted  and  committed, 
and  by  these  presents  do  give,  grant  and  commit  unto  the  said 
present  President  (if  and  when  he  shall  act  as  President  of  our 
Council  in  the  said  Province,)  and  unto  any  such  person  as  shall 
from  time  to  time  act  as  President  of  our  said  Council,  upon  and 
immediately,  or  at  any  other  time  after  your  decease,  or  ceasing 
to  act  as  Lieutenant-Governor  of  the  said  Province  and  counties, 
and  so  from  time  to  time  when  and  as  often  and  as  long  as  you 
shall  cease  to  act  as  Lieutenant-Governor  of  the  same,  until  some 
other  person  shall  be  appointed  or  act  as  Governor  (but  not  at 
any  other  time  or  times,)  full  power  and  authority  to  do,  act  and 
perform  all  and  every  or  any  the  matters  and  things  for  the  grant* 
ing  and  confirming  of  any  lands,  tenements  or  hereditaments,  or 
for  the  licensing  of  ferries  within  the  said  Province  and  coun- 
ties or  any  of  them,  which  you  are  hereinbefore  impowered  and 
authorized  to  do,  execute  and  perform  in  relation  thereto,  while 
you  shall  continue  to  act  as  Lieutenant-Governor  of  the  said 
Province  and  counties.    And  that  in  the  same  manner  and  form 
and  subject  to  the  same  rules,  directicms  and  restrictions  in  all 
respects  whatsoever,  as  are  hereinbefore  mentioned  and  express- 
ed, and  as  are  to  be  observed  and  performed  by  you  the  said 
John  Penn,  in  granting  out  or  licensing  any  such  lands,  tene- 
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ments,  hereditaments  or  ferries.  And  whet  the  said  present 
President  of  our  said  Council,  or  sach  other  President  of  our 
said  Council  for  the  time  being,  shaU  then  and  at  such  times, 
and  in  such  cases,  lawfally  do  «  cause  to  be  done  in  all  or  any 
the  premises  for  the  granting  and  confirming  of  any  lands,  ten- 
ements or  hereditaments,  or  for  the  licensing  of  ferries  within 
the  said  Province  and  counties  or  any  of  them,  by  Turtue  and  in 
pursuance  of  these  presents,  we,  the  said  Proprietaries  and  each 
of  us,  shall  and  will  at  all  times  bold  for  firm,  valid  and  efTectual, 
and  as  such  ratify  and  confirm  die  same.  And  know  you  fur- 
thermore, that  we  the  said  Proprietaries,  reposing  further  trust 
and  confidence  in  the  said  present  President,  and  in  any  future 
President  of  our  Council  in  the  said  Province,  and  also  in  all 
others  the  members  of  our  said  Council,  hare  given,  granted  and 
committed,  and  by  these  presents  do  give,  grant  and  commit 
unto  the  present  President  of  our  council  in  the  said  Province, 
along  with  any  four  or  more  other  persons  who  shall  for  the  time 
being  be  of  our  said  Council,  and  also  unto  such  other  person 
as  from  time  to  time  shall  hereafter  act  as  President  of  our  said 
Province,  from  and  immediately  after  or  at  any  o&er  time  after 
your  decease  or  ceasing  to  act  as  Lieutenant-Governor  of  the 
•aid  Province  and  counties,  until  some  other  persons  shall  be 
appointed  or  act  as  Governor,  along  with  any  four  or  more  other 
persons  who  shall  for  the  time  being  be  of  our  said  Council  fi^m 
time  to  time,  when  an  as  often  and  as  long  as  you  shall  cease 
to  act  as  Lieutenant-Governor  of  the  same,  (but  not  at  any  other 
time  or  times,)  full  power  and  authority  upon  the  decease  or 
Toluntaiy  resignation  of  our  Secretary  of  the  Land  Office  for  the 
management  of  our  Proprietary  land  affairs  in  the  said  Province 
and  counties,  and  upon  the  decease  or  voluntary  resignation  of 
the  Receiver  General,  Surveyor  General  or  any  other  officer  or 
officers  appointed  for  the  management  of  our  Proprietary  land  or 
revenue  aflairs  in  the  said  Province  and  counties,  to  constitute 
and  appoint  new,  proper  and  responsible  persons  to  execute  the 
said  offices  so  becoming  vacant  as  aforesaid,  or  any  of  them, 
until  further  order.  The  said  President  and  Councillors  always 
taking  immediately  upon  such  appointments,  good  and  sufficient 
securities  from  the  persons  so  to  be  appointed,  for  the  due  and 
faithful  execution  of  such  offices,  and  for  the  due  accounting  to 
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us  and  the  Proprietaries  for  the  time  being,  before  such  person 
shall  take  upon  them  to  act.  In  witness  whereof  we  have  here- 
unto set  our  hands  and  seals  the  20th  day  of  June,  in  the  3d  year 
of  the  reign  of  our  Sovereign  Lord  George  the  3d,  by  the  Grace 
of  God  of  Great  Britain,  France  and  Ireland  King,  Defender  of 
the  Faith,  and  so  forth,  and  in  the  year  of  our  Lord,  1763. 

Tho.  Pbnm, 
RicH^D  Peh».'* 

**  Signed,  sealed  and  delivered  by  the  before 
named  Tho.  Penn  and  Rich'd  Penn,  in  the 
presence  of  us, 

Hek&y  Wilmot, 
John  Lakcasteb, 
Val.  Hjeney  Allott." 


11  August,  1766. 

^^  Commission      to  Thomas  Penn  and  Richard  Penn, 

John  Penn,  Esq.,  true  and  absolute  Proprietaries  and 
for  Governor,  Governors-in-chief  of  the  Province  of 
from  1  Decem'r,  Pennsylvania,  and  Counties  of  New- 
1766  to  1  DecV,  Castle,  Kent  and  Sussex,  on  Delaware, 
1769.  To  John    Penn,    Esquire,    Greeting; 

Whereas  the  late  King  Charles  the 
2d,  by  his  Letters-patent,  under  the  great  seal  of  England, 
bearing  date  the  4th  day  of  March,  in  the  33d  year  of  his  reign, 
was  graciously  pleased  to  grant  unto  William  Penn,  Esquire,  late 
feither  of  the  said  Thomas  Penn  and  Richard  Penn,  (and  since 
deceased)  his  heirs  and  assigns,  the  said  Province  of  Pennsyl- 
vania, with  large  powers,  jurisdictions  and  authorities,  for  the 
well  governing,  safety,  defence  and  preservation,  of  the  said 
Province  and  the  people  residing  therein,  and  more  particularly, 
to  do  and  perform  sundry  matters  and  things  therein  mentioned, 
either  by  himself  and  his  heirs,  or  his  or  their  deputies  or  lieu- 
tenants, as  by  the  said  Letters-patent  relation  being  thereunto 
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had,  may  more  fully  appear.  And  whereas,  the  late  King  James 
the  Second,  before  he  came  to  the  crown,  by  the  name  of  James, 
Duke  of  York  and  Albany,  being  rightfully  possessed  of  a  cer- 
tain tract  of  land  lying  on  the  West  side  of  the  bay  and  rirer  of 
Delaware,  now  commonly  called  and  known  by  the  name  or 
names  of  the  Counties  of  New-Castle,  Kent  and  Sussex  upon 
Delaware,  and  being  likewise  invested  with  sundiy  royalties, 
privileges,  immunities,  powers,  jurisdictions  and  authorities  for 
the  defence  safety,  preservation  and  well  governing  of  the  said 
tract  of  land,  and  the  inhabitants  thereof,  did  by  certain  deeds 
daly  executed,  and  bearing  date  as  therein  mentioned,  give  and 
grant  unto  the  said  William  Penn,  his  heirs  and  assigns,  the 
said  tract  of  land  lying  on  the  West  side  of  the  bay  and  river 
of  Delaware,  with  all  and  every  the  said  royalties,  privileges, 
immunities,  powers,  jurisdictions  and  authorities,  which  he  the 
said  Duke  of  York  stood  then  invested  with  as  aforesaid,  as  by 
such  deeds  relation  being  thereunto  had  may  more  fully  appear. 
And  whereas  we  did  by  our  Commission  under  our  seals, 
bearing  date  the  18th  day  of  June,  which  was  in  the  year  of 
our  Lord,  1763,  depute,  constitute,  nominate  and  appoint  you, 
the  said  John  Penn,  to  be  Lieutenant-Governor  of  the  said  Pro- 
vince and  Counties,  until  the  1st  day  of  December  ncTct  ensuing 
the  date  of  these  presents.  Now  know  you  that  we,  having 
had  experience  of  your  loyalty  to  the  King,  and  reposing  special 
trust  and  confidence  in  your  prudence,  conduct  and  integrity, 
do  by  virtue  of  the  said  Letters-patent  and  deeds,  farther 
depute,  constitute,  nominate  and  appoint  you,  the  said  John 
Penn,  to  be  Lieutenant-Governor  of  the  said  Province  and 
Counties,  giving  and  hereby  granting  unto  you,  full  power  and 
authority  to  exercise,  execute  and  put  in  practice  in  ample 
manner,  all  and  every  the  powers,  jurisdictions  and  authorities 
so  granted  unto  the  said  William  Penn,  his  heirs  and  assigns, 
by  the  said  Letters-patent  and  deeds,  which  shall  be  necessary 
and  convenient  for  the  safety,  well-being,  defence,  preservation 
and  well-governing  of  the  said  Province  and  Counties,  and  the 
people  thereof,  hereby  committed  and  intrusted  to  your  care  and 
charge,  and  generally,  at  all  times  and  upon  all  occasions  when 
proper  and  convenient,  to  exercise,  do,  execute,  act  and  per- 
form all  and  all  manner  of  powers,  authorities,  acts  militaiy 


2»  COMMISSION,  ETC. 


and  all  other  matters  and  things  whatsoeyer  requisite  and  neces- 
sary for  the  good  order  of  government,  for  the  administering, 
maintaining  and  executing  of  justice,  and  for  the  safety,  peace, 
defence  and  preservation  of  the  said  Province  and  Counties, 
and  the  people  under  your  government  and  direction  as  fully 
and  amply  to  all  intents,  constructions  and  purposes,  as  we 
ourselves  might  or  could  do  hy  virtue  of  the  said  Letters- 
patent  and  deeds  or  any  otherwise  howsoever,  were  we  per- 
sonally present.  You  following  and  observing  such  orders, 
instructions  and  directions  as  you  now  have  or  hereafter  from 
time  to  time  shall  receive  from  us  or  our  heirs.  To  have,  hold, 
execute,  exercise  and  enjoy  the  said  office  or  post  of  Lieutenant- 
Cfovernor  of  the  said  Province  and  Counties,  with  all  and  every 
of  the  said  powers,  jurisdictions  and  authorities  hereinbefore 
granted,  and  all  titles,  privileges,  pre-eminences,  profits  and 
advantages,  to  a  Lieutenant-Governor  and  Commander-in- 
Chief  of  the  said  Province  and  Counties  belongbg  and  there- 
with usually  held  and  enjoyed,  unto  you,  the  said  John  Penn, 
from  the  first  day  of  December  next  ensuing  the  date  of  theae 
presents,  until  the  1st  day  of  December,  which  will  be  in  the 
year  1769.  Provided  always,  that  nothing  herein  contained 
shall  extend,  or  be  construed  to  extend,  to  give  you  any  power 
or  authority  to  set,  let,  lease  out,  grant,  demise,  receive,  pos- 
sess, occupy  or  dispose  of  any  manors,  messuages,  lands,  tene- 
ments, houses,  gardens,  royalties,  rents,  issues  or  profits, 
arising,  belonging  or  accruing  unto  us  or  either  of  us,  in  the 
Province  and  Counties  aforesaid  or  otherwise;  nor  to  inter- 
meddle or  concern  yourself  therewith  or  with  any  part  of  the 
property  thereof,  or  with  any  officer  or  officers  appointed  for  the 
management  thereof,  either  by  placing,  displacing,  interrupting 
or  hindering  any  of  them  in  the  just  execution  of  their  offices. 
But  in  case  your  aid  or  assistance  shall  be  wanted  by  them  and 
desired  for  your  service,  then  and  in  such  case,  you  are  hereby 
required  to  assist  them  by  all  lawful  ways  and  means  to  the 
utmost  of  your  power,  anything  hereinbefore  contained  to  the 
contrary  thereof  in  anywise  notwithstanding.  Provided  also. 
That  it  shall  and  may  be  lawful  to  us  at  our  pleasure,  at  any 
time  from  henceforth,  by  any  instrument  under  our  joint  hands 
and  seals  at  arms,  to  revoke  and  make  void  the  present  com- 
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mission  and  erery  clause,  matter,  and  thing  herein  contained. 
And  we  do  hereby  strictly  command,  charge  and  require  all 
persons  within  the  said  Province  and  Counties,  of  what  degree, 
quality,  state,  or  condition  soever,  to  yield,  give,  and  pay  unto 
you  all  respect,  submission  and  obedience  as  Lieutenant- 
Governor  of  the  said  Province  and  Counties  so  appointed  as 
aforesaid,  as  they  will  answer  the  contrary  at  their  peril.  Given 
under  our  hands  and  seals,  at  arms,  the  11th  day  of  August,  in 
the  6th  year  of  the  reign  of  our  sovereign  Lord  George  the 
3d,  by  the  grace  of  God  of  Great  Britain,  France  and  Ireland, 
King,  Defender  of  the  Faith,  &c.,  and  in  the  year  of  our  Lord, 
1766. 

Tho.  Penv,        [  l.  s.  3 
Rich'd  Penh,      [  l.  s.  ]" 


Recorded,  24th  March,  1767. 


Throughout  the  Proprietary  administration  there  is  nothing 
that  more  distinctly  appears,  than  the  difference  constantly  kept 
up  between  the  rights  of  the  Proprietor  and  his  several  sons  to 
such  parts  of  the  Province  as  had  been  appropriated  to  his  and 
their  private  use,  and  his  and  their  right  as  Proprietary  to  the 
whole  State  of  Pennsylvania,  and  the  lands  comprised  in  it,  not 
appropriated  to  his  or  their  individual  use.  This  difference  be« 
came  more  striking  after  the  death  of  William  Penn,  and  when 
the  individual  rights  were  taken  from  the  general  Commission- 
ers  of  Property,  and  given  to  individuals  appointed  by  them  to 
act  as  attorneys  for  them.  The  first  public  act  of  this  kind  was 
about  the  year  1739,  when  a  separate  power  was  given  to 
Richard  Peters  and  Lynford  Lardner,  to  take  care  of  and  dis- 
pose of  their  Manors.  About  ten  years  afterwards  Richard 
Penn  alone  gave  a  power  to  Lynford  Lardner  to  take  charge  of 
his  private  estate  in  Pennsylvania.  Soon  afterwards  Richard 
and  Thomas  joined  in  a  power  to  the  same  person  and  Richard 
Peters,  to  take  charge  of  and  dispose  of  the  Manors  and  other 
properties  which  they  held  togetiier.    In  1763  Thomas  and 
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Richard  gave  this  power  to  John  Penn.  This  was  on  the  18th 
of  June,  and  on  the  20th  of  the  same  month,  they  gave  to  him 
a  Commission,  as  chief  of  their  Commissioners  of  Property,  for 
the  affairs  of  the  Province.  I  hare  subjoined  some  of  these 
Commissions  for  the  purpose  of  proving  the  distinction  which 
I  have  stated,  and  of  showing  more  minutely  the  manner  in 
which  the  affairs  of  the  Province  were  administered  under  the 
sons  of  William  Penn.  I  have  given  the  last  Commission  to 
John  Penn,  to  act  in  thfi  general  affairs  of  the  Province.  Early 
in  this  work  I  have  inserted  the  Commission  left  by  William 
Penn  early  in  1701,  when  he  returned  to  England.(/)  There  were 
a  number  of  intermediate  Commissions  of  Property,  which  I 
have  not  inserted.  That  given  by  William  Penn,  jointly  with 
the  mortgagees,  is  inserted,  but  it  was  given  for  a  particular 
purpose,  connected  with  the  mortgage,  and  is  not  so  full  as  to 
its  details  of  duties  as  the  previous  one.  The  others,  after  the 
mortgage  was  paid  off,  very  much  resembled  that  of  1701, 
with  this  exception,  that  after  1739  the  general  Commissioners 
of  Property  had  no  right  to  sell  Manors.  The  Commission  to 
John  Penn,  gives  as  full  power  to  dispose  of  the  unsold  lands, 
as  any  previous  one  had  done,  but  as  the  forms  and  usages  of 
the  Land  Office  were  then  established,  it  does  not  go  into  all 
the  details  which  had  been  in  some  previous  ones. 


(/)  See,  above,  chapter  I.  p.  80. 


(    3S»    ) 


CHAPTER  VII. 


Laws  relative  to  the  recording  of  deeds,  the  transferring  of  titles  to  land,  and  the 
lecmding  of  Warrants,  surveys,  and  other  rights;  from  1682  to  1759. 


Among  the  laws  agreed  upon  in  England,  which  were  to  be 
adopted  and  followed  in  this  country,  we  find  Article  20,  as 
follows : 

'^  20th.  And  to  prevent  frauds  and  vexatious  suits  within  the 
said  Province,  that  all  charters,  gifts,  grants  and  conveyances 
of  land,  (except  leases  for  a  year  and  under,)  and  all  bills, 
bonds  and  specialties  above  £5,  and  not  under  three  months, 
made  in  the  said  Province,  shall  be  enrolled  and  registered  in 
the  public  Enrolment  Office  of  the  said  Province,  within  the 
space  of  two  months  next  after  the  making  thereof;  else  to  be 
void  in  law.  And  all  deeds,  grants  and  conveyances  of  lands, 
(except  as  aforesaid)  within  the  said  Province,  and  made  out  of 
the  said  Province,  shall  be  enrolled  and  registered  as  aforesaid, 
within  six  months  next  after  the  making  thereof,  and  settling 
.  and  constituting  an  Enrolment  Office  or  Registry  within  the 
said  Province,  else  to  be  void  in  law,  against  all  persons  what- 
soever." 

This  was  enacted  in  the  same  words  by  the  first  Legislature 
at  Chester,  (Laws  of  1682,  ch.  84,)  but  continued  inoperative, 
as  no  recording  office  was  established  until  about  two  years 
afterwards. 

I  will  here  remark,  that  William  Penn  made  many  deeds  in 
England  to  first  purchasers,  in  every  one  of  which  was  inserted- 
a  clause,  binding  the  grantee  to  have  it  recorded  within  six 
months  after  the  establishment  of  a  recorder's  office  in  the  said 
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Province.  Many  acts  on  the  subject  of  recording  deeds  were 
passed,  generally  lasting  for  only  one  year.  I  shall  only  give 
such  of  them  as  produced  any  effect  upon  the  titles  or  customs 
of  Pennsylvania. 


No.  79.    A.  D.  1683. 

Form  of  possession  in  transferring  of  titles,  &c.,  &c. 

^^Be  it  enacted,  &c.,  That  all  deeds  of  sale,  mortgages,  set- 
tlements,  conveyances,  except  leases  for  a  year,  shall  be  de* 
clared  and  acknowledged  in  open  court ;  and  the  form  of  pos- 
session in  transferring  of  titles,  shall  be  by  the  party,  or  his 
attorney,  delivering  the  said  deed  of  gift  in  open  court  into  the 
hands  of  him  or  his  attorney  to  whom  it  is  made,  and  that  to 
stand  good  to  all  intents  and  purposes." 

This  short  law  produced  a  great  change  in  the  mode  of 
transferring  titles  to  lands  in  Pennsylvania.  The  student  of 
law  had  no  opportunity  of  seeing  this  without  going  to  the  ori- 
ginal record,  and  he  often  spends  much  time  in  learning  when 
and  where  an  entry  must  be  made  by  a  purchaser  before  his 
title  is  complete.  On  a  deed  of  feoffment,  with  livery  of  seisin 
and  deeds  of  lease  and  release,  and  some  others  more  rarely 
used,  the  possession  was  transferred  to  the  purchaser,  but  on  a 
deed  of  bargain  and  sale,  the  purchaser  was  obliged  to  make 
an  entry  before  he  could  even  bring  an  ejectment  for  the  land. (a) 

A.  D.  1688. 

No.  190.    Recording  of  Writings. 

^'  Forasmuch  as  the  44th  chapter  of  Laws  enjoins  the  record- 
ing of  all  charters,  gifts,  grants,  conveyances  of  land,  bills, 

(•)  B99  htthn  on  in  this  dnpler,  as  to  mch  doedfl. 
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bonds,  and  such  writings  therein  mentioned,  and  within  the 
time  therein  expressed,  otherwise  to  be  Toid  in  law.  It  is 
hereby  enacted,  &c.,  That  for  the  prevention  of  great  inconTe- 
niences  and  for  the  satisfaction  of  sereral  owners  of  lands,  that 
all  such  charters,  gifts,  grants  and  conveyances  of  lands,  bills, 
bonds  and  writings,  though  they  are  neither  recorded  nor  re- 
corded according  to  law ;  yet  they  are  hereby  indemnified  and 
are  declared  as  good  and  authentic,  as  if  they  had  been  duly 
enrolled  and  registered.  Provided  always.  That  all  gifts,  grants 
and  conveyances  of  lands,  or  sufficient  memorandums  of  the 
same  in  this  Government,  but  made  out  of  the  same,  may  be 
brought  to  be  recorded  in  the  enrolment  office  within  twelve 
months ;  and  all  such  instruments  made  of  lands  within  this 
Province  or  Territories,  may  be  brought  to  be  registered  within 
six  months,  otherwise  to  be  void,  as  in  the  said  law  is  declared; 
And  further,  it  is  the  full  intent  and  true  meaning  of  this  law, 
that  no  bills,  bonds  or  specialties  shall  be  required  to  be  re- 
corded under  the  penalty  mentioned,  but  that  all  such  bills, 
bonds  and  specialties,  which  shall  be  enrolled  or  recorded  in 
the  said  office,  the  record  of  the  same  shall  in  all  courts  of  judi- 
cature be  allowed  and  adjudged  as  valid  as  the  original.  And 
that  this  law  continue  for  one  whole  year,  and  till  the  rising  of 
the  next  General  Assembly,  and  until  twenty  days  after,  and  no 
longer." 


A.  D.  1700. 

No.  122.    An  Act  for  the  Acknowledging  and  Recording  of 

Deeds. 

IV.  Anns.  "  Be  it  enacted,  &c..  That  all  deeds  and  con- 

A.  D.  1706.  veyances,  made  or  to  be  made,  proved,  acknow- 
ledged and  recorded,  according  to  the  true  intent  and  meaning 
(tf  this  Act,  shall  be  of  the  same  force  and  effect  here  for  the 
assurance  of  the  said  lands,  tenements  and  hereditaments,  and 
33 
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for  docking  and  barrbg  estates  tail,  as  fines  and  recoreries  at 
common  law,  or  deeds  of  feoffment  with  lirery  of  seizin,  or 
deeds  enrolled  in  any  of  the  Queen's  courts  of  record  at  West- 
minster, are  or  shall  be  in  the  kingdom  of  England.'' 


A.  D.  1693. 
No.  24.     The  law  about  Recording  of  Deeds. 


C( 


To  prevent  any  damage  or  inconveniency  that  may  arise  for 
not  recording  of  deeds,  gifts,  grants  and  charters,  enjoined  by 
the  late  laws  of  this  government :  Be  it  enacted  by  the  authority 
aforesaid,  That  such  writings,  though  they  were  never  record- 
ed nor  enrolled,  according  to  law,  yet  they  are  hereby  indem- 
nified, and  are  declared  as  good  and  authentic  as  if  they  had 
been  duly  entered  and  enrolled  ;  and  it  is  the  true  meaning  of 
this  act,  that  no  deeds  or  other  writings  shall  be  required  to  be 
recorded,  but  that  such  deeds  and  writings,  as  shall  be  enrolled 
or  registered  in  the  Rolls  Office,  and  the  exemplification  of  the 
records  of  the  same,  in  all  courts  of  judicature,  shall  be  allowed 
and  judged  as  valid  as  the  original." 

The  above  is  one  of  the  laws  passed  by  Governor  Fletcher 
during  his  short  administration. 


Offices  for  Recording  Deeds  and  Recorders  of  Deeds  were 
first  established  in  each  of  the  counties,  28  May,  1715. 

The  eighty-seven  laws  mentioned  in  the  next  page,  repealed 
and  supplied  almost  all  the  laws  which  had  been  previously 
enacted,  and  were  considered  of  importance  enough  to  form  a 
part  of  the  judicial  system  of  this  Province.  William  Penn  him- 
self was  then  here.    It  has  been  often  said  and  sometimes  put  in 
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print,  that  in  1700  all  previous  laws  were  repealed.  This  was 
not  strictly  true ;  some  few,  and  those  not  of  much  importance, 
were  not  repealed. 


The  following  is  a  copy  of  a  law  taken  from  a  book  of  manu- 
script laws,  called 

"  87  Laws  passed  in  the  year  1700." 

24.  An  Act  about  the  Recording  of  Deeds. 

"  To  prevent  any  damage  that  may  arise  for  not  recording  of 
deeds,  gifts,  grants  and  charters,  enjoined  by  the  late  laws  of  this 
government :  Be  it  enacted  by  the  Proprietary  and  Governor, 
by  and  with  the  advice  and  consent  of  the  freemen  of  this  Pro- 
vince and  territories,  in  General  Assembly  met,  and  by  the  au- 
thority of  the  same,  That  such  writings,  though  they  were  never 
recorded,  nor  enrolled  according  to  law,  yet  the  same  are  hereby 
indemnified  and  declared  as  good  and  authentic,  as  if  they  had 
been  duly  entered  and  enrolled ;  and  it  is  the  true  meaning  of  this 
Act  that  no  deeds  or  other  writings  shall  be  required  to  be 
recorded,  but  that  such  deeds  or  writings  as  shall  be  inrolled  oi 
registered  in  the  Rolls  Office,  the  exemplification  of  the  records 
of  y*  same,  in  all  courts  of  judicature,  shall  be  allowed  and 
judged  as  valid  as  y®  originals." 


The  following  Act  is  copied  firom  an  old  book  of  Manuscript 
Laws  in  the  Secretary  of  the  Commonwealth's  Office,  called 

^^  Laws  of  the  Province  of  Pennsylvania,  made  and  passed  by 
John  Evans,  Esq.,  by  the  Queen's  royal  approbation,  Lieut. 
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•  __^_  

Goyernor,  under  William  Penn,  Esq.,  true  and  absolute  Pro- 
prietary and  Goiremor  in  Chief  of  the  said  Province,  with  the 
advice  and  consent  of  the  freemen  thereof,  in  General  Assem- 
bly met,  at  Philadelphia,  the  14th  day  of  October,  in  the  4th 
year  of  the  reign  of  our  Sovereign  Lady  Ann,  Queen  of 
England,  &c.  &c.  in  the  year  of  our  Lordj  1705,  and  continued 
by  adjournments  till  the  12th  day  of  the  11th  mo.  then  next  fol« 
lowing."    Page  25. 

An  Act  for  the  Acknowledging  and  Recording  of  Deeds. 

"Be  it  enacted  by  John  Evans,  Esq.,  by  the  Queen^s  royal 
approbation  Lieut.  Governor  under  William  Penn,  Esq.,  abso- 
lute Proprietary  and  Governor  in  Chief  of  the  Province  of  Penn- 
sylvania and  territories,  by  and  with  the  advice  and  consent  of 
y®  freemen  of  the  said  Province  in  General  Assembly  met,  and 
by  the  authority  of  the  same :  That  every  deed  of  feoflment, 
bargain  and  sale,  or  other  conveyance  hereafter  to  be  made  and 
executed  for  lands,  tenements  or  hereditaments  in  this  Province 
(except  leases  for  twenty-one  years  or  under,)  shall  be  within 
six  months  after  the  date  thereof,  acknowledged  by  the  party 
or  parties  that  grant  the  same,  or  be  duly  proved  by  the  two  of 
the  witnesses  thereto,  before  one  or  more  of  the  justices  of  the 
peace,  (the  Recorder  or  Inroller  of  Deeds  or  his  deputy,  in  any 
of  ^  counties  within  this  Province  being  present,)  and  be 
recorded  in  the  city  or  county  where  such  lands  or  tenements 
lie,  and  the  justice  or  justices,  before  whom  such  deed  shall  be 
so  acknowledged  or  proved,  shall,  under  his  or  their  hands  and 
seals  certify  y^  same  upon  y^  back  of  such  deed,  and  y®  day  and 
year  when  such  acknowledgment  or  proof  was  made  and  by 
whom ;  which  deed  so  acknowledged  or  proved  and  recorded, 
or  inroUed  at  length  in  the  said  office,  shall  be  valid  and  effec- 
tual in  law ;  and  every  deed  or  conveyance  (other  than  leases  for 
21  years  or  under,)  heretofore  made  for  any  lands,  tenements  or 
hereditaments,  in  this  Province,  not  yet  acknowledged  in  court 
nor  recorded,  which  shall  within  five  years  after  the  25th  day  of 
y*  month  called  March,  in  the  year  of  our  Lord  1706,  be  acknow- 
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ledged  or  proved  and  recorded  as  aforesaid,  shall  take  effect 
from  the  time  of  their  siting  and  sealing,  and  shall  be  and  are 
hereby  declared  and  enacted  to  be  good  and  available  in  law, 
and  y^  justices  before  whom  soch  acknowledgments  or  proofs 
are  made  according  to  this  act,  shall  have  and  receive  of  the 
grantee  for  certifying  the  acknowledgment  orproof  of  every  deed 
one  shilling,  and  no  more.  And  the  Recorder,  if  occasion  be^ 
is  hereby  required  to  go  to  y^  justice,  and  shall  have  three  pence 
per  mile  travelling  charges  and  one  shilling  for  his  fee,  and  shall 
exact  and  demand  no  more,  under  the  penalty  of  forty  shillings  for 
every  ofience,  one-half  thereof  to  y*  Governor  for  support  of  y* 
Government  of  this  Province,  and  the  other  half  to  him  or  to  them 
that  will  sue  for  the  same,  in  any  Court  of  this  Province,  where 
no  essot/n^  protection,  or  wager  of  law,  shall  be  allowed.  And  be 
it  further  enacted,  by  y^  authority  aforesaid,  That  all  deeds  and 
conveyances  made  and  granted  out  of  this  Province,  and 
brought  hither,  the  execution  whereof  being  proved  by  y* 
solemn  affirmations  of  one  or  more  of  y^  witnesses  thereunto, 
before  one  or  more  of  the  Justices  of  y*  peace  of  y®  proper 
county,  and  delivered  to  be  recorded,  or  before  any  Mayor  or 
Chief  Magistrate  or  officer  of  the  cities,  towns,  or  places,  where 
such  deeds  or  conveyances  are  or  shall  be  made  or  executed, 
and  accordingly  certified  under  the  common  or  public  seal  of 
the  cities,  towns,  or  places,  where  such  deeds  or  conveyances 
are  so  proved  respectively,  and  the  same  deeds  or  conveyances 
being  recorded  in  the  aforesaid  office  for  the  county  where  such 
lands  lie,  within  six  months  next  after  the  arrival  of  the  ship, 
vessel  or  person  that  brought  y^  same,  shall  be  and  are  hereby 
declared  to  be  as  valid  as  if  the  said  deeds  or  conveyances  had 
been  here  made,  acknowledged,  proved  and  recorded,  accord* 
ing  to  the  form  and  time  hereinbefore  appointed.  Provided, 
nevertheless,  that  if  any  person  here  lawfully  empowered  shaU 
in  pursuance  of  that  power  make  sale  and  assurance  of  any 
lands  or  hereditaments,  (to  any  person  whatsoever)  within  this 
Province,  and  the  deeds  thereof  be  duly  proved  (or  patent  had) 
and  recorded  according  to  the  true  meaning  of  this  Act,  before 
any  conveyance  either  from  the  Proprietor  of  this  Province,  or 
other  owner  of  y^  same  lands  or  hereditaments,  or  any  part 
thereof,  to  any  other  person,  be  here  produced,  proved  and 
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recorded  as  aforesaid,  tbe  said  deed  or  patent  so  made,  passed 
and  recorded  here,  shall  stand  good  and  effectual  in  law  to  all 
intents  and  purposes  whatsoever,  and  the  other  shall  be  void. 
And  be  it  further  enacted  by  the  authority  aforesaid,  That  all 
deeds  and  conveyances  made  or  to  be  made,  proved,  acknow* 
ledged  or  recorded,  according  to  the  true  intent  and  meaning 
of  this  Act,  shall  be  of  the  same  force  and  effect  here,  for  the 
assurance  of  the  said  lands,  tenements  and  hereditaments,  and 
for  docking  and  barring  estates  tail,  as  fines  and  recoveries  at 
Common  Law,  or  deeds  of  feoffment  with  livery  of  seisin,  or 
deeds  enrolled  in  any  of  the  Queen's  Courts  of  Record  at  West- 
minster, are  or  shall  be  in  the  Kingdom  of  England.  And  the 
exemplifications  of  all  deeds  so  enrolled,  being  examined  by  the 
Recorder,  and  certified  accordingly,  under  the  seal  of  the 
proper  office,  which  the  keeper  thereof  is  hereby  required  to 
affix  thereto,  shall  be  and  are  hereby  declared  and  enacted  to 
be  as  valid  and  effectual  in  law  as  the  original  deeds  them- 
selves, and  may  be  showed,  pleaded,  and  made  use  of  accord- 
ingly. Saving  to  all  and  every  person  or  persons,  bodies 
politic  and  corporate,  their  heirs  and  successors,  executors  and 
administrators,  (other  than  to  the  said  feoffers  and  grantors,  their 
heirs  and  successors,)  all  such  rights,  titles,  estates,  claims  and 
interests,  as  they  or  any  of  them  have,  of,  in,  or  to  y'  said  lands, 
tenements  and  hereditaments,  or  any  part  thereof,  at  the  time  of 
such  feoffment,  or  other  conveyance  aforesaid,  sealed  and  deli- 
vered, so  that  they  do  pursue  their  said  rights,  titles,  claims  or 
interests,  by  way  of  action  or  lawful  entry  within  seven  years 
next  after  the  date  of  such  deeds  or  conveyances.  And  saving 
to  all  persons  such  actions,  right,  title,  interest  and  claim,  of, 
in,  or  to  y^  said  lands,  tenements,  or  other  hereditaments,  as 
first  shall  grow,  remain,  descend,  or  come  to  them,  after  the 
dates  of  y^  said  deeds  or  conveyances,  by  force  of  any  gift  or 
grant,  or  by  any  other  cause  or  matter,  had  or  made  before  the 
ensealing  and  delivery  of  y^  said  deeds,  so  that  they  take  their 
action,  or  pursue  their  right  according  to  law  within  seven 
years  next  after  such  action,  right,  claim,  title  or  interest  to 
them  accrued,  descended  or  come.  And  that  the  said  persons 
and  their  heirs,  may  have  their  said  action  against  the  pernors 
of  the  profits  of  y*  said  lands  and  hereditaments,  at  tbe  time  of 
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7^  said  action  to  be  taken.     And  also  saving  y^  right  and  title 
of  all  persons  who  at  the  time  of  the  sealing  and  delivery  of  y* 
said  deeds,  or  at  the  time  y^  said  action,  right  or  title  may 
accrue,  descend,  or  come  as  aforesaid,  shall  be  women  covert, 
or  no  parties  to  the  said  deeds,  or  within  age,  or  in  prison,  or 
beyond  the  seas,  or  not  of  whole  or  sound  memory,  so  that  they 
or  their  heirs  take  their  said  action  or  lawful  entry  according  to 
their  right  and  title  within  three  years  next  after  they  come  and 
be  at  their  full  age,  out  of  prison,  within  this  Province,  in 
person,  or  by  their  attorney  or  agent,  unmarried,  and  of  whole 
memory,  and  pursue  the  same  actions  and  entries  with  effect, 
according  to  y®  laws  of  this  Province.    And  if  they  do  not  take 
their  actions  and  entries  as  is  aforesaid,  that  they  and  every  of 
them  and  their  heirs,  shall  be  concluded  by  y^  said  feoffments, 
deeds  and  conveyances  forever,  in  the  like  manner  as  they  that 
be  parties  or  privies  thereunto.     Provided  always,  that  where 
any  person  or  persons  shall  by  a  deed  duly  executed,  grant  or 
convey  his  or  their  lands  or  tenements  to  any  person  or  persons, 
and  before  y^  recording  or  enrolment  of  such  deeds,  shall  grant 
or  convey  the  same  lands  or  tenements  to  any  other  person  or 
persons,  who  got  the  last  deed  or  grant  recorded  or  enrolled  ; 
if  afterwards  the  first  deed  be  recorded  or  enrolled  within  the 
time  prescribed  by  this  Act  for  recording  such  a  deed,  then  the 
last  or  other  deeds  and  the  enrolment  thereof  shall  be  ipso  facto 
void,  any  thing  in  this  Act  contained,  to  the  contrary  notwith* 
standing.     Provided  also,  that  no  woman  shall  recover  her 
dower  or  thirds  of  any  lands  or  tenements  which  have  been 
sold,  aliened  or  conveyed  by  her  husband  during  her  coverture, 
although  she  be  no  party  to  the  deeds,  nor  anyways  consenting 
to  the  sale  or  assurance  of  such  lands  or  tenements,  any  law  or 
usage  to  the  contrary  in  anywise  notwithstanding.    Provided 
also,  that  from  henceforth  no  woman  shall  be  debarred  of  her 
right  or  inheritance  in  any  lands  or  tenements  which  she  hath 
in  her  own  right,  before  or  after  marriage,  which  shall  be  sold, 
aliened  or  conveyed  by  her  husband  during  the  coverture, 
unless  she  be  party  to   such  deeds  or  assurances,  and  be 
examined  secretly  and  apart  by  the  justice  or  justices  before 
whom  such  deeds  are  acknowledged,  whether  she  be  content, 
of  her  own  free  will,  to  part  with  her  right  in  the  land,  or  whether 
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she  does  it  by  menace  or  threats,  or  out  of  fear  of  her  husband, 
or  by  any  other  compulsory  means,  and  dien  the  contents  of  the 
deed  shall  be  read  distinctly  to  her,  and  if  the  justice  or  justices 
doubt  of  her  age,  he  or  they  may  examine  her  upon  solemn 
affirmation  concerning  the  same.  And  be  it  further  enacted  by 
the  authority  aforesaid,  That  no  deed  or  mortgage,  or  defeasible 
deed  in  y^  nature  of  mortgages,  shall  be  good  or  sufficient  to 
convey  or  pass  any  freehold  or  inheritance,  or  to  grant  any 
estate  therein  for  life  or  years,  unless  such  deed  be  acknow- 
ledged, or  proved,  or  enrolled,  or  recorded,  where  the  land  or 
estate  lies,  as  before  directed  for  other  deeds.  And  it  is  further 
enacted  by  the  authority  aforesaid,  That  any  mortgagee  of  any 
real  or  personal  estates,  within  this  Province,  having  received 
full  satisfaction  and  payment  of  all  such  sum  or  sums  of  money 
as  are  really  due  to  him  by  such  mortgage,  shall  at  the  request 
of  the  mortgagor  enter  satisfaction  upon  the  margent  of  such 
mortgage,  recorded,  or  to  be  recorded,  in  y*  said  office  of 
enrolment,  which  shall  forever  hereafter  discharge,  defeat  and 
release  y^  same,  and  shall  likewise  bar  all  actions  brought  or  to 
be  brought  thereupon,  and  if  such  mortgagor,  by  himself  or  his 
attorney,  shall  not  within  three  months  after  request,  and  tender 
made  for  his  reasonable  charges,  repair  to  the  said  office,  and 
there  make  such  acknowledgment  as  aforesaid,  he,  she,  or 
they  so  refusing,  shall  for  every  such  offence  forfeit  and  pay 
unto  the  party  or  parties  aggrieved,  any  sum  not  exceeding  the 
mortgage-money,  to  be  recovered  in  any  Court  of  Record  within 
this  Province,  by  bill,  plaint  or  information. 

'^  And  be  it  further  enacted  by  the  authority  aforesaid.  That 
the  said  Enrolment  Office  shall  be  kept  in  some  convenient 
place  in  each  county  of  this  Province,  and  the  Recorder  or 
EnroUer,  by  himself  or  sufficient  deputy,  shall  duly  attend  the 
service  of  the  same,  and  at  his  own  proper  costs  and  charges, 
fliiall  provide  rolls  of  parchment,  or  good  large  books  of  royal 
or  other  large  paper,  and  well  covered,  where  he  shall  record 
or  enrol  the  said  deeds  or  conveyances,  in  a  fair  legible  hand, 
for  which  he  shall  have  and  receive  for  recording  or  enrolling, 
and  for  copying  or  exemplifying  every  deed,  conveyance  or 
writing,  one  penny  for  every  line  amounting  to  twelve  words  at 
least  for  a  line,  one  with  another,  and  for  every  search,  eighteen 
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pence,  and  for  every  acknowledging  satisfaction  in  y*  margent 
of  a  mortgage  recorded,  twenty  pence,  and  no  more  ;  and  for 
the  seal  be  shall  have  and  receive  for  fixing  the  same  to  every 
exemplification,  ten  pence,  and  shall  take  and  exact  no  more, 
under  the  penalty  of  five  pounds  for  every  offence,  one-half 
thereof  to  the  Governor  for  the  use  aforesaid,  and  the  other  half 
to  him  or  them  y^  shall  sue  for  the  same. 

^'  And  be  it  further  enacted,  by  the  authority  aforesaid,  That 
the  present  Master  of  the  Rolls,  and  every  other  Master  of  the 
Rolls  succeeding  him,  that  shall  be  appointed  Recorder  or  En- 
roller  for  the  whole  Province,  shall,  by  himself  or  sufiicient 
deputies,  (for  whom  he  shall  be  answerable)  hold  his  office  at 
Philadelphia  and  in  each  of  the  other  counties  of  this  Province, 
for  recording  deeds,  and  shall  find  one  or  more  sufficient  sure- 
ties, with  himself,  to  become  bound  to  the  Governor  for  the 
time  being,  in  a  bond  of  five  hundred  pounds,  for  the  true  and 
faithful  execution  of  the  said  office,  and  for  delivering  up  the 
records  and  other  writings  belonging  to  the  said  office  by  him, 
his  heirs,  executors  or  administrators,  to  his  successor  in  the 
said  office  safe,  whole  and  undefaced,  which  said  bond  shall  be 
filed  in  the  Secretary's  Office,  and  there  safely  kept,'  in  order  to 
be  made  use  of,  for  making  satisfaction  to  the  parties  that  shall 
be  damnified  or  aggrieved,  as  is,  or  shall  be  directed  by  the 
laws  of  this  Province,  in  such  cases,  and  no  Master  of  the  Rolls, 
Recorder  or  enroUer  of  deeds,  whatsoever,  hereafter  to  be  ap- 
pointed by  commission  from  the  Governor,  shall  enter  upon,  or 
shall  officiate  in  his  office,  before  he  has  given  such  security  as 
aforesaid,  upon  pain  of  forfeiting  the  sum  of  one  hundred  pounds, 
to  be  recovered  as  aforesaid  ;  the  one-half  thereof  shall  go  to  the 
Governor  for  the  use  aforesaid,  and  the  other  half  to  him  or 
them  that  shall  sue  for  the  same." 


The  Act  of  1710-11,  recorded  in  Book  A.,  vol.  2,  page  5,  is 
essentially  the  same  as  that  passed  in  1705,  and  was  also  repeal- 
ed by  the  Queen  and  Council.  The  Act  of  1715,  and  all  sub- 
sequent Acts,  respecting  the  recording  of  deeds,  are  to  be  found 
in  our  printed  Laws. 

The  above  Act  of  1705  was  the  first  which  established  a 
34 
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Recorder's  office  in  every  county  in  the  State.  Before  it,  the 
only  office  for  recording  deeds  in  the  Province  was  in  Phila- 
delphia. In  this  Act  we  first  find,  that  a  deed  may  be  acknow- 
ledged or  proved  before  Justices  of  the  Peace  and  the  Recorder, 
or  his  deputy.  It  contained  many  provisions  not  contained  ia 
the  Act  of  1715,  which  occasioned  its  repeal. 


On  the  28th  May,  1716,  was  passed  the  first  Act  for  acknow- 
ledging and  recording  deeds,  which  has  continued  in  force  to 
our  time.  It  is  to  be  found  in  all  our  law  books,  and  is  in 
many  respects  the  same  as  that  last  cited,  but  it  leaves  out  some 
of  the  provisions  of  that  Act,« which  provisions  occasioned  the 
repeal  of  it.  The  fifth  section  of  this  law  gives  the  same  effisct 
to  a  deed  of  bai^in  and  sale  that  was  given  to  all  deeds  by  the 
law  of  1683,  though  many  will  read  it  without  discovering 
this.     It  is  as  follows,  to  wit : 

*^  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
all  deeds  and  conveyances  made  or  to  be  made,  and  proved  or 
acknowledged  and  recorded  as  aforesaid,  which  shall  appear  so 
to  be  by  indorsement  made  thereon  according  to  the  true  intent 
and  meaning  of  this  act,  shall  be  of  the  same  force  and  effect 
here,  for  the  giving  possession  and  seisin,  and  making  good  the 
title  and  assurance  of  the  lands,  tenements  and  hereditaments, 
as  deeds  of  feofiment,  with  livery  and  seisin,  or  deeds  enrolled 
in  any  of  the  King's  Courts  of  Record  at  Westminster,  are  or 
shall  be  in  the  kingdom  of  Great  Britain." 


A  deed  of  feofiment,  with  livery  of  seisin,  was  as  follows: — 

The  seller  went  on  the  ground  with  the  purchaser,  and  taking 

hold  of  a  twig  or  tuft  of  grass,  or  a  clod  of  earth,  delivered  it  to 

the  purchaser,  and  the  purchaser  was  then  considered  to  have 

the  right  to  the  land  and  the  possession  of  the  land.     This  held 


ACKNOWLEDGMENT  OF  DEEDS,  ETC.  967 

true  in  all  cases,  except  that  where  some  third  person  occupied 
and  claimed  the  land,  or  part  of  it,  the  purchaser  could  bring 
suit  for  the  recovery  of  possession,  if  it  was  held  against  him,  at 
any  time  he  pleased. 

At  the  time  this  law  was  passed,  a  deed  of  bargain  and  sale, 
inrolled  in  one  of  the  King's  Courts,  transferred  the  possession 
in  the  same  manner  as  a  deed  of  feoffment  with  livery  of  seisin. 
This  applied,  however,  to  a  small  part  of  Great  Britain,  as  spe- 
cified in  the  several  Acts  of  Parliament. 

Now  a  deed  of  bargain  and  sale  executed,  delivered  and  re- 
corded, according  to  this  law,  put  the  purchaser  in  possession 
as  fully  as  Kvery  of  seisin  (that  is  delivery  of  possession,)  did  in 
England,  and  the  purchaser  had  a  right  to  enter  at  once  upon 
the  land  and  occupy  it,  or  to  bring  an  ejectment  against  any 
person  in  possession  of  it,  without  the  previous  ceremony  of 
making  an  entry.  In  other  words,  the  deed  of  bargain  and  sale 
executed,  acknowledged  and  delivered,  put  the  purchaser  in 
the  legal  possession  of  the  land,  and  it  was  not,  and  is  not 
necessary,  for  the  person  who  has  a  right  to  the  land,  to  make 
an  entry  before  bringing  suit  for  the  recovery  of  possession  from 
an  adverse  holder. 


Forms  rf  Acknowledgment  (fDeeds^  ^c 

Deeds  made  by  William  Penn  to  first  purchasers  in  England, 
were  recorded  when  brought  to  the  office,  firom  1684  to  1700, 
and  many  of  them  long  afterwards.  I  have  found  no  acknow- 
ledgment by  William  Penn. 

Where  deeds  were  made  by  one  citizen  to  another,  the  form 
of  acknowledgment,  at  the  foot  of  the  recorded  deed,  varies 
somewhat,  as  follows,  viz : — 

At  first,  ^^  acknowledged  in  open  Court  and  certified  under  the 
Clerics  hand  ;*'  frequently  not  recorded  for  many  years  after  the 
acknowledgment. 
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In  Book  B.  page  293,  not  recorded  till  nine  years  after  the 
date  of  the  deed — this  in  the  year  1702. 

In  1703,  the  acknowledgments  were  undei*  the  hand*  oftkt 
Prothonotary  and  County  seal. 

In  page  324,  the  acknowledgments  were  before  a  justice  of 
the  peace,  and  some  proved  by  the  subscribing  witnesses,  but 
not  cert^ed  under  the  seal  of  the  justice., 

1704,  page  354. — Single  bills,  bills  of  exchange,  promissory 
Aotes,  powers  of  attorney  to  collect  money,  arbitration  bonds 
and  awards,  were  recorded. 

1706,  page  378. — ^Deeds  were  acknowledged  before  Thomas 
Story,  Recorder. 

Page  390.    Acknowledged  before  the  Deputy  Recorder. 

Page  332.  I  find  the  first  acknowledgment  by  Husband  and 
Wife,  she  being  separately  and  apart  examined,  that  she  sealed 
and  delivered  the  Indenture  fairly  and  without  any  threats  or 
compulsion. 

Page  413.  A  bond  and  receipt;  on  it  was  recorded,  no 
acknowledgment  or  probate  by  any  witness.  Many  bonds  were 
recorded  in  the  same  way,  there  being  no  acknowledgment  or 
probate. 

Page  456. — 3d  April  1706.  A  deed  was  acknowledged  be- 
fore David  Lloyd,  a  justice  of  the  peace,  according  to  an  Act  of 
Assembly  lately  made,  and  a  certificate  of  the  Deputy  Recorder 
that  he  was  present  and  saw  it  acknowledged.  See  Act  passed 
in  1705  before  this. 

Bills  of  exchange,  single  bills,  bonds,  &c.  still  recorded,  none 
of  them  acknowledged  before  any  officer. 

In  1706,  the  acknowledgments  were  before  a  justice  of  the 
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peace,  and  certified  under  his  hand  and  seal ;  and  there  were, 
also,  acknowledgments  before  the  Recorder  and  his  deputy. 


Act  of  July  7, 1759.     Miller's  Edition  of  Laws,  p.  1 10. 

An  Act  for  recording  of  Warrants  and  Surveys,  and  for  render- 
ing the  Real  Estates  and  Property  within  this  Prorince  more 
secure. 

^'  Whereas  many  inconveniences  and  losses  have  arisen  and 
happened  to  the  inhabitants  of  this  Province,  for  want  of  a  pro- 
per Office  for  the  Recording  of  Warrants  and  Surveys,  aud  of 
an  Officer  appointed,  under  the  necessary  qualifications  and 
security,  well  and  faithfully  to  execute  and  discharge  the  duties 
of  the  said  Office,  whereby  the  real  property  and  estates  within 
this  government  have  been  rendered,  and  still  are,  very  insecure 
and  precarious :  For  remedying  whereof,  and  for  preserving 
authentic  duplicates  of  all  such  Warrants  and  Surveys,  whereon 
the  estates  and  properties  of  the  freeholders  of  this  Province  so 
much  depend:  Be  it  enacted  by  the  Honourable  William  Denny, 
Esq.,  Lieutenant-Governor  under  the  Honourable  Thomas  Penn 
and  Richard  Penn,  Esquires,  true  and  absolute  Proprietaries  of 
the  Province  of  Pennsylvania,  and  counties  of  New  Castle,  Kent 
and  Sussex  upon  Delaware,  by  and  with  the  advice  and  consent 
of  the  Representatives  of  the  Freemen  of  the  said  Province,  in 
General  Assembly  met,  and  by  the  authority  of  the  same.  That 
there  shall  be  an  Office  of  Record,  called  and  stiled,  The  Office 
for  recording  of  Warrants  and  Surveys,  which  shall  be  kept  in 
some  convenient  place  in  the  City  of  Philadelphia ;  and  the 
Recorder,  in  and  by  virtue  of  this  Act  hereafter  to  be  appointed, 
shall  duly  and  faithfully  attend  the  service  of  the  same,  provide 
at  his  own  proper  costs  and  charges,  parchment,  or  good  large 
books,  of  royal  or  other  large  durable  paper,  well  bound  and 
covered,  wherein  he  shall  record,  in  a  fair  and  legible  hand- 
writing, all  minutes  of  property,  warrants  granted  or  made  by 
the  Proprietaries  or  their  commissioners  of  property,  surveys^ 
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books  of  surveys,  general  and  particular  maps,  charts  or 
draughts,  made  by  any  public  surveyor  or  surveyors,  his  or 
their  deputy  or  deputies,  for  lands  within  this  Province,  which 
shall  be  brought  to  him  for  that  purpose,  in  the  said  books  so  to 
be  provided  by  him,  according  to  the  true  intent  and  meaning  of 
this  Act,  under  the  penalty  of  twenty  pounds  for  every  warrant 
or  survey,  or  other  paper  aforesaid,  he  shall  refuse  or  neglect  to 
record  in  manner  aforesaid,  the  same  being  first  proved  by  the 
oath  or  affirmation  of  one  or  more  witnesses,  or  acknowledged 
by  the  Surveyor  General  or  his  deputy,  who  shall  make  the  same 
before  any  justice  of  the  peace  of  this  Province ;  which  acknow- 
ledgment and  oath,  or  affirmation,  the  said  justices  are  hereby 
authorized  and  required  to  take  and  administer,  and  to  certify 
the  same  under  their  hands  and  seals  ;  for  which  certificate  and 
seal,  they  shall  have  and  receive  one  shilling,  and  no  more : 
And  that  the  record  or  entry  of  all  Warrants  and  Surveys, 
Minutes  of  Property,  and  other  papers  directed  to  be  recorded 
by  this  Act,  or  exemplifications  or  copies  thereof,  being  exam- 
ined by  the  Recorder,  and  certified  under  his  band,  and  the  seal 
of  his  office,  (which  he  is  hereby  required  to  affix  thereto,)  shall 
be  allowed,  deemed  and  taken,  and  is  hereby  declared  to  be  as 
good  evidence,  and  as  valid  and  effectual  in  law  as  the  origi« 
nals  themselves  ;  and  the  same  may  be  sued,  pleaded,  and  made 
use  of  accordingly. 

"  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
the  said  Officer  or  Recorder  shall,  and  he  is  hereby  enjoined, 
required,  authorized  and  empowered,  to  collect,  demand, receive, 
sue  for,  and  recover,  of  and  from  all  and  every  person  and  per- 
sons whatsoever,  all  Minutes  of  Property,  Warrants  and  Surveys, 
Books  of  Surveys,  general  and  particular  Charts,  Maps  or 
draughts  of  Lands  within  this  Province,  heretofore  granted  by 
the  Proprietaries,  or  made  and  signed  by  any  publick  surveyor 
or  surveyors,  his  or  their  deputy  or  deputies,  which  ought  to 
have  been  returned  and  lodged  in  either  of  the  said  offices,  and 
may  be  of  use  to  any  person  or  persons,  having  or  claiming  any 
right  to  lands  in  this  Province,  in  proving  such  their  rights  or 
claims  to  any  tract  or  parcel  of  land  heretofore  surveyed,  located, 
purchased  or  agreed  for  with  the  Proprietor  or  Proprietaries  of 
this  Province  ;  and  when  recovered  shall  enter  and  record  the 
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same  in  manoer  aforesaid.    And  in  case  the  Warrant,  Survey 
Book,  Chart,  Map  or  Draught,  or  other  paper  aforesaid,  so  pros- 
ecuted or  sued  for,  cannot  be  re-delivered  by  the  defendant,  and 
if  it  shall  be  proved  to  the  satisfaction  of  the  jury,  that  the  same 
was  burned,  destroyed,  or  otherwise  made  away  with,  at  any 
time  after  the  passing  of  this  Act,  by  and  with  the  consent  or 
procurement  of  such  defendants,  then  the  said  officer  shall  reco- 
ver double  the  value  of  the  land  in  damages,  to  and  for  the  use  of 
such  person  or  persons  to  whom  the  same  shall  of  right  apper- 
tain and  belong ;  the  costs  and  charges  of  which  said  suits  (if 
commenced  and  prosecuted  at  the  request  of  any  private  persons 
to  whom  the  thing  sued  for  shall  belong,)  in  case  no  recovery  is 
had  thereon,  or  the  defendant  shall  prove  insolvent,  shall  be 
paid  and  defrayed  by  the  person  or  persons  requesting  the  same ; 
if  brought  for  the  benefit  and  advantage  of  the  public,  then  to  be 
paid  out  of  the  publick  Treasury,  out  of  such  moneys  as  shall 
be  raised  from  time  to  time  by  Act  of  General  Assembly  for  the 
support  of  government. 

"  And  whereas  for  the  most  part  the  Warrants  and  Surveys, 
and  other  writings  made  in  pursuance  of  the  bopa  fide  pur- 
chases and  contracts,  entered  into  with  the  Proprietaries  of  this 
Province  by  original  purchasers,  first  adventurers,  and  others 
the  inhabitants  of  this  Province,  under  which  they  hold  and 
claim  their  lands  and  real  estates,  have  been  from  time  to  time 
returned  to  and  deposited  in  the  Surveyor  GeneraPs  office  of 
this  Province,  in  loose  pieces  of  paper,  but  not  duly  and  regu- 
larly recorded,  nor  is  the  Secretary  of  this  Province  or  the  said 
Surveyor  General,  bound  or  obliged  to  record  either  the  min- 
utes of  property  or  the  said  papers,  or  under  any  legal  qualifi- 
cation to  take  care  of  or  preserve  the  same  for  the  use  of  the 
people  to  whom  of  right  they  belong,  by  reason  whereof  many 
warrants,  surveys  and  other  papers  have  been  mislaid  or  lost, 
to  the  grievous  injury  and  damage  of  the  owners  thereof,  and 
great  insecurity  of  the  rights  and  properties  of  the  people  of 
this  Province :  for  remedying  whereof,  be  it  enacted  by  the  au- 
thority aforesaid,  That  the  officer  appointed  by  virtue  of  this 
Act,  with  his  deputies  and  clerks,  shall  have  firee  access  to  all 
minutes    of  property,  wanants,  surveys,  books  of  surveys, 
general  and  particular  charts,  maps  and  draughts  of  land,  and 
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other  papers  relating  or  referring  to  them,  or  any  of  them,  (in 
which  any  of  the  said  purchasers  or  inhabitants  are  interested 
in  any  manner  whatsoever,)  which  have  been  returned  or  depo- 
sited in  the  offices  of  the  Secretary  or  Surveyor  General ;  and 
having  first  numbered  the  same  in  words  at  length,  and  taken  a 
list  or  inventory  of  every  such  warrant,  survey,  book  of  sur- 
veys, charts,  maps  and  draughts  of  land,  and  other  papers  afore- 
said, shall  take  the  same  in  small  and  convenient  parcels,  such 
as  may  be  recorded  by  the  said  officer  and  his  clerks  in  one 
month,  into  his  custody,  possession  and  power,  which  he  shall 
record  with  all  convenient  speed  in  the  like  manner  as  is  here- 
inbefore directed  for  the  recording  of  the  warrants  and  sur- 
veys and  other  writings,  hereinbefore  directed  to  be  entered 
and  recorded,  according  to  the  true  intent  and  meaning  of  this 
Act,  either  by  taking  the  books  in  which  the  said  minutes  of 
property,  warrants,  surveys  and  other  papers  are  intended  to  be 
recorded,  to  the  said  offices  of  the  Secretary  and  Surveyor  Gene- 
ral respectively,  and  there  transcribing,  recording  and  examin- 
ing the  same  without  removing  them ;  or  by  removing  them  to 
the  office  of  the  officer  appointed  by  virtue  of  this  Act,  and  re- 
cording theiji  there,  as  the  said  officer  shall  think  most  conveni- 
ent and  safe  for  recording  them  ;  in  which  latter  case  the  same 
officer  shall,  from  time  to  time,  as  he  shall  take  and  receive  the 
said  papers,  give  a  receipt  for  such  minutes  of  property,  and 
every  warrant,  survey  book,  draught  or  other  paper  he  shall  so 
remove,  according  to  the  numbers  in  the  list  or  inventory  afore- 
said ;  and  as  soon  as  he  shall  have  recorded,  examined  and  com- 
pared the  same  with  the  record,  shall  return  them  and  every  of 
them,  in  like  order  into  the  said  offices  of  the  Secretary  and 
Surveyor  General  respectively,  under  the  penalty  of  one  thou- 
sand pounds. 

"  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
the  Secretary  and  Surveyor  General,  or  keepers  of  the  said 
writings,  by  this  Act  directed  to  be  recorded,  shall,  and  they 
and  each  of  them  are  hereby  enjoined  and  required,  on  a  de- 
mand made  by  the  officer  for  recording  of  warrants  and  surveys 
aforesaid,  to  discover,  shew  and  deliver  to  him,  all  and  every 
the  before  mentioned  papers,  books  and  writings  in  his  .or 
their  custody,  possession  or  power,  that  the  same  may  be  re- 
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corded  pursoukt  to  the  directions  hereinbefore  mentioned,  under 
the  penalty  of  five  hundred  pounds  for  every  such  minute  of 
property,  warrant,  survey,  bode  of  surveys,  charts,  maps  or 
draughts,  or  other  papers  aforesaid,  they  or  either  of  them  shall 
conceal,  refuse  or  neglect  to  deliver  as  aforesaid. 

*^  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
firom  and  after  the  passing  of  this  Act,  eveiy  warrant  that  shall 
be  granted  and  issued  by  the  Proprietaries,  or  their  Commis- 
sioners of  Property,  shall  be  sent  and  transmitted  by  the  Secre* 
tary  to  the  office  for  recording  of  warrants  and  surveys  afore- 
said, in  order  that  the  same  may  be  recorded  before  the  lands 
are  surveyed  and  located,  under  the  penalty  often  pounds;  and 
that  the  Surveyor  General,  or  his  Deputy,  to  whom  any  such 
Warrants  shall  be  directed,  shall,  widiin  forty  days  after  the 
receipt  thereof,  and  request  made  by  the  party  to  whom  granted, 
surveyor  cause  to  be  surveyed,  agreeable  to  the  directions,  true 
intent  and  meaning  of  the  said  Warrant,  the  bund  therein  par* 
iicularly  mentioned  and  specified,  if  the  same  be  thereby  par- 
ticularly located ;  if  not,  such  lands  as  the  party  diall  discover 
and  show,  or  offer  so  to  do  for  that  purpose,  provided  the  same 
be  vacant,  and  not  located  by  any  prior  Warrant,  under  the 
penalty  of  fifty  pounds  for  eveiy  neglect  or  refiisal  in  the  pre- 
mises ;  and  that  the  Surveyor  General  of  this  Pro^ce,  his  or 
fheir  Deputies,  firom  time  to  time  hereafter,  as  soon  as  he,  th^, 
or  any  of  them,  shall  have  surveyed  a  tract  or  piece  of  land  for 
the  use  of  any  person  or  persons  whatsoever,  in  pursuance  of  a 
warrant  granted  for  that  purpose,  upon  the  reasonable  request 
and  tender  of  his  fees  by  such  person  or  persons,  with  all  con- 
venient speed  afterwards,  shall  deliver  a  true  copy  of  such  sur- 
vey to  the  person  or  persons  requesting  the  same,  and  make  a 
return  of  the  true  courses,  distances  and  bounds  thereof,  toge- 
ther with  a  map,  chart  or  draught  of  the  same  into  the  Surveyor 
General's  office,  under  the  penalty  of  fifty  pounds ;  and  the  said 
Surveyor  General  shall,  and  he  is  hereby  enjoined  and  required 
to  examine  and  correct  the  same,  and  within  twenty  days  after 
he  shall  make  or  receive  such  return,  shall,  under  the  penalty 
of  fifty  pounds,  transmit  and  deliver  over  the  same  survey  so 
corrected  to  Ihe  officer  appointed  by  virtue  of  this  Act,  that  the 
same  may  be  recorded  in  manner  aforesaid. 
35 
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^^  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
John  Hughes,  of  Philadelphia,  shall  be  the  Recorder  and  officer 
to  put  this  Act,  and  the  several  matters  and  things  herein  re- 
quired in  execution  ;  and  in  case  the  said  officer  shall,  by  any 
accident,  be  rendered  incapable,  or  neglect  to  execute  the  said 
office,  or  shall  misbehave  himself  therein,  or  happen  to  die, 
then  and  so  often,  and  from  time  to  time,  it  shall  and  may  be 
lawfiil  to  and  for  a  majority  of  the  judges  of  the  Supreme  Court 
for  the  time  being  to  supply  his  place,  by  appointing  some  other 
fit  and  capable  person  in  his  room,  who  shall  be  the  officer  for 
putting  this  Act  in  execution,  until  the  Assembly  of  this  Pro- 
vince for  the  time  being  shall  appoint  another ;  but  before  any 
such  officer  hereby  or  hereafter  to  be  appointed,  shall  enter  upon 
the  duties  of  his  said  office,  he  shall  take  an  oath  or  affirmation 
before  one  of  the  justices  of  the  peace,  faithfully  to  perform 
his  duty  and  trust  to  the  best  of  his  skill,  capacity  and  judg- 
ment, according  to  the  directions  of  this  Act:  and  the  said 
officer  shall  likewise  give  bond  and  security  in  the  sum  of  one 
thousand  pounds,  conditioned  for  the  true  and  faithful  execution 
of  his  said  office,  and  for  his  delivering  and  surrendering  up 
whole,  safe  and  undefaced,  to  his  successor  in  his  said  office, 
all  the  records  and  books  of  records,  maps,  drau^ts,  warrants, 
surveys  and  other  writings  belonging  to  the  said  office,  which 
have  come  to  his  hands,  custody,  possession  and  power,  by  vir- 
tue and  in  pursuance  of  this  Act,  during  the  execution  of  his 
office ;  which  said  bond  shall  be  taken  in  the  king's  name,  and 
filed  in  the  Master  of  the  RoUs's  Office,  and  there  safely  kept, 
in  order  to  be  made  use  of  for  making  satisfaction  to  the  parties 
injured  and  aggrieved,  in  the  same  manner  as  the  bonds  or 
obligations  given  by  the  sherifls  of  the  several  counties  are  by 
law  directed  to  be  made  use  of,  sued,  prosecuted  and  applied. 

^^  And  be  it  enacted  by  the  authority  aforesaid,  That  the  said 
officer  shall  have  and  receive  for  recording,  and  for  copying 
and  exemplifying  all  minutes  of  property,  warrants,  surveys  and 
other  writings,  which  he  shall  receive  from  the  Secretary  or 
Surveyor  General  as  aforesaid,  an  half-penny  for  every  line  con- 
taining not  less  than  twelve  words :  and  for  every  warrant  and 
survey,  together  with  the  draught,  which  shall  be  hereafter  re- 
turned into  his  office  as  aforesaid,  the  sum  of  two  shillings  and 
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sixpence:  and  for  every  search,  one  shilling;  and  shall  have 
and  receive  for  affixing  the  seal  of  said  office  and  endorsement 
of  certificate,  and  signing  the  same,  eighteen  pence,  and  no 
more,  to  be  paid  by  the  person  for  whose  use  the  same  shall  be 
made.  Provided  nevertheless,  that  the  expense  of  such  war- 
rants, surveys,  and  other  writings  as  shall  be  delivered  over  to 
him  in  manner  aforesaid,  by  the  Secretary  or  Surveyor  Greneral, 
shall  be  paid  for  and  defi-ayed  by  the  public,  out  of  such  money 
as  shall  be  hereafter  raised  by  Act  of  General  Assembly,  for  the 
support  of  Government :  and  the  Secretary  shall  have  and  re« 
ceive  for  transmitting  every  warrant  hereafter  granted,  to  the 
office  hereby  established,  the  sum  of  six  pence,  to  be  paid  by 
the  person  to  whom  granted :  and  the  said  Surveyor  Creneral, 
and  the  said  officer  hereby  appointed,  shall  have  for  themselves 
respectively,  and  each  of  their  clerks,  five  shillings  per  diem, 
for  every  day  they  shall  be  employed  in  taking  the  list  and  in- 
ventory  aforesaid,  to  be  paid  out  of  such  money  as  shall  be 
hereafter  raised  by  Act  of  General  Assembly,  for  the  support  of 
Government.  And  if  they,  the  said  officers,  or  any  of  them, 
shall  exact  or  take  more  or  greater  fees,  he  or  they  so  oflfend- 
ing,  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  ten 
pounds,  one  half  whereof,  and  also  of  all  other  the  fines,  pen- 
alties and  forfeitures  hereby  inflicted,  shall  be  and  is  hereby  de- 
clared to  be  given  to  the  Governor  for  the  support  of  Govern- 
ment ;  and  the  other  half  to  him  who  will  sue  for  the  same ; 
and  shall  be  recovered  by  bill,  plaint  or  information,  in  any  of 
his  Majesty's  Courts  of  Record  within  this  Province. 

'^And  to  prevent  any  loss  or  damage,  which  the  present 
Secretary,  Richard  Peters,  Esquire,  and  Surveyor-General, 
Nicholas  Scull,  shall  or  may  sustain  in  their  respective  offices, 
by  reason  of  the  passing  of  this  Act,  Be  it  therefore  provided 
and  enacted,  That  for  and  during  the  continuance  of  the  said 
Richard  Peters  and  Nicholas  Scull  in  their  respective  offices,  all 
searches,  exemplifications  and  copies  of  the  Minutes  of  Pro- 
perty, Warrants,  Surveys,  Charts,  Maps,  Draughts  and  other 
papers  aforesaid,  remaining  in  their  said  offices  respectively, 
shall  be  first  had,  taken  out,  and  paid  for  at  their  said  respec- 
tive offices  by  the  party  applying  for  the  same,  as  has  been  here- 
tofore used  and  accustomed ;  which  exemplifications  and  copies 
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shall  be  produced  to  the  officer  appointed  by  rirtue  of  this  Act, 
before  he  ahall  gire  out  any  exemplifications  or  copies  of  the 
record  thereof  in  his  office : 

^*  Provided  always,  That  such  copies  or  exemplifications,  so 
to  be  had  from  the  said  offices  of  the  Secretary  and  Surveyor- 
General  respectively,  be  made  and  delivered  to  the  party 
applying  within  three  days  after  such  application ;  which  exem- 
plications  and  copies  from  the  said  Secretary  and  Surveyor- 
Creneral's  offices  respectively,  shall  be  as  good  evidence,  to  all 
intents  and  purposes,  as  the  exemplications  and  copies  from  the 
office  appointed  by  this  Act." 


This  Act,  at  the  time,  was  considered  a  very  important  one. 
It  had  been  discussed  in  several  preceding  Legislatures,  and  its 
provisions  were  intended  to  be  very  full  and  general.  It  was, 
however,  soon  repealed  by  the  King  and  Council,  and  its  repeal 
is  to  be  greatly  regretted.  Beyond  all  question,  much  that  was 
once  in  the  Land  Office  is  not  now  to  be  found  there.  There 
is  more  difficulty  in  tracing  the  titles  of  early  surveys  in  the 
three  first  counties,  viz.  Philadelphia,  Bucks  and  Chester,  than 
in  any  other  part  of  the  State.  Although  the  papers  in  the  Land 
Office  for  the  first  thirty  years  were  not  very  numerous,  compared 
with  what  they  are  now,  yet,  there  were  more  tracts  taken  up  in 
that  period,  the  warrants  and  surveys  of  which  are  not  now  to 
be  found  in  the  Land  Office,  than  in  all  the  period  since  1720. 
This  book,  if  made  according  to  the  direction  of  die  Act  of 
Assembly,  might  have  been  all  lost,  burnt  or  stolen,  but  if  pre- 
served, no  individual  warrant  or  survey  would  have  been  lost. 
The  Act  divesting  the  Proprietary  estate  has,  however,  ^supplied 
all  those  losses,  for  it  validates  the  titles  to  all  lands  held  und^ 
the  Proprietary,  either  by  warrant,  grant,  application,  survey  or 
otherwise.  And  the  Statutes  of  Limitation  have  completed  what 
that  Act  left, — that  is,  where  the  possessor  can  shew  twenty-one 
years'  possession. 


(an) 


CHAPTER  VIII. 


Appointment  of  CommiMionera  by  William  Penn  and  hia  Mortgageei,  beinj^  alao 
the  Traiteea  under  hia  Will.  Warranto  granted  and  patento  iiaaed  by  them. 
Scheme  of  a  Lottery,  in  1735,  lor  the  lale  of  Landf*  Warranto  on  Lottery 
tiokela. 


William  PenK)  by  his  will,  dated  in  1712)  appointed  certain 
trustees  and  devised  to  them  all  his  lands,  &c.  in  America,  upon 
trust  to  sell  and  dispose  of  so  much  of  his  said  lands  as  diould 
be  sufficient  to  pay  all  his  just  debts.  Supposing  this  will  could 
operate  only  on  his  private  estate,  which  was  excepted  out  of 
the  Pennsylvania  mortgage;  or  that  no  power  could  be  imme- 
diately derived  from  it,  during  the  litigation  respecting  the  will, 
which  was  established  in  the  Court  of  Exchequer,  in  July  1727, 
and  not  before ;  yet  it  must  be  remembered,  that  the  legal  estate 
of  the  Province  was  not  in  William  Penn,  at  the  time  of  his 
death,  but  in  tiie  mortgagees ;  and  it  will  also  be  remembered, 
that  when  William  Penn  executed  a  commission  to  certain  per- 
sons, in  1711,  to  be  his  Commissioners  of  Property,  it  was 
necessary  for  the  mortgagees  to  execute  a  similar  commisaon, 
which  was  done  on  the  following  day ;  and  power  was  given 
by  them  to  grant  the  lands  of  the  Province,  and  receive  the 
moneys  for  the  purpose  of  extinguishing  the  debt.  This  mort- 
gage was  unsatisfied,  and  Richard  Hill,  Isaac  Norris,  Samuel 
Preston  and  James  Logan,  the  Commissioners  of  Property  ap- 
pointed in  1711,  still  survived,  and  were  also  the  trustees  of 
William  Penn's  wilL  They  therefore  granted  warrants  and 
issued  patents ;  if  not  as  Proprietary  officers,  yet  under  ample 
and  existing  powers.  But  the  mode  was  varied.  When  sur- 
veys were  made,  if  a  patent  was  required,  they  took  the  first 
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return  of  survey,  without  requiring  it  to  be  entered  in  the  Sur- 
veyor-General's Office,  and  a  formal  return  transmitted  from 
thence.  The  patents  were  in  their  own  names,  and  recited  as 
well  the  commission  of  William  Penn,  as  of  the  mortgagees, 
Joshua  Gee  and  others,  of  1711,  and  thus  very  many  patents 
exist,  a  trace  of  which  cannot  be  found  in  the  Surveyor-General's 
Office. 

It  becomes  necessary  now,  to  notice  another  mode  of  selling 
lands  in  the  Province,  which  was  adopted  in  the  year  1735,  by 
lottery ;  the  scheme  of  which  was  published  on  the  12th  of  July, 
in  that  year,  and  was,  as  follows : — 


"  Scheme  of  a  Lottery  for  one  hundred  thousand  acres  of  land 

in  the  Province  of  Pennsylvania* 

"  The  honourable  the  Proprietaries  of  the  Province  of  Penn- 
sylvania, having  considered  a  proposal  made  to  them  for  the 
sale  of  one  hundred  thousand  acres  of  land,  by  way  of  lottery, 
and  finding  that  the  same  tends  to  cultivate  and  improve  the 
lands,  and  consequently  increase  the  trade  and  riches  of  this 
Province  ;  and  also  considering  that  many  families  are,  through 
inadvertency,  settled  on  lands  to  which  they  have  no  right,  but 
by  becoming  adventurers  in  such  a  lottery  may  have  an  oppor- 
tunity of  securing  those  lands  and  settlements  at  an  easy  rate, 
to  themselves  and  their  posterity ;  have  therefore  agreed, 

"1.  To  sell  by  way  of  lottery  one  hundred  thousand  acres  of 
land,  and  estimate  the  same  at  the  settled  price  of  £16  10^., 
current  money  of  this  Province,  for  one  hundred  acres,  which 
amounts  unto  the  sum  of  jCI  5,500. 

^^And  that  the  same  be  purchased  by  the  sale  of  7,750 
tickets,  at  forty  shillings  each,  which  likewise  amounts 
to  JE15,500. 

^^  2.  That  whereas  a  quit-rent  of  one-half  penny  sterling  for 
every  acre,  (or  As.  2d.  for  every  hundred  acres,)  is  now  annu- 
ally reserved  on  all  lands  granted  by  the  Proprietors  ;  yet  for  the 
particular  benefit  and  advantage  of  the  adventurers  in  this  lottery, 
no  more  than  one  shilling  sterling  shall  be  reserved  on  every 
hundred  acres  of  the  said  one  hundred  thousand  acres,  as  was 
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agreed  to,  and  paid  by  the  first  purchasers  and  settlers  in  the 
Province.  The  reservations  as  to  mines  to  be  as  usual ;  that  is 
to  say,  three-fifth  parts  of  all  royal  mines,  and  one-fifth  part  of 
all  other  mines,  free  of  all  charges  for  digging  and  refining  the 
same. 

^'  3.  That  the  tickets  to  be  delivered  to  the  adventurers  be 
expressed  in  the  words  following,  viz : 

"  This  ticket  entitles  the  bearer  to  whatever  prize  shall  be 
drawn  against  the  number  hereunto  prefixed,  in  the  lottery  for 
the  sale  of  100,000  acres  of  land  in  the  Province  of  Pennsyl- 


vania. 


>t 


^^  4.  That  the  number  of  blanks  and  prizes  be  as  foUoweth, 


viz.: 


Prizes. 

Acres. 

1 

3,000 

2  of  1500 ) 

acres 

3,000 

10  of  1000 

10,000 

20  of 

500 

10,000 

140  of 

200 

28,000 

150  of 

100 

15,000 

250  of 

50 

12,500 

720  of 

25 

18,000 

Benefits  1293 

99,500 

Blanks    6457 

200  first  drawn 
300  last    " 

Besides  any 
other  prize 

Tickets    7750 

that  may 
be    drawn 

X  lW&Cv9       1  4  xjyj 

100,000 

against 

them. 

"  5.  That  the  number  of  acres  the  adventurers  shall  be  entitled 
to,  may  be  laid  out  any  where  within  the  Province,  except  on 
manors,  lands  already  surveyed,  or  agreed  for  with  the  Proprie- 
tors' or  dieir  agents,  or  that  have  been  actually  settled  or  im- 
proved before  the  date  of  these  proposals ;  Provided  neverthe- 
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less,  that  such  persons  who  are  settled'  on  lands  without  War« 
rants  for  the  same,  and  that  may  be  entitled  to  prizes,  either  by 
becoming  adventurers  themselves,  or  by  purchasing  of  prize 
tickets,  may  have  liberty  to  lay  their  rights  on  the  lands  where 
they  are  so  seated. 

^'  6  and  7.  [Managers  appointed,  to  draw  the  lottery,  publish 
the  prizes,  &c.] 

^^  8.  That  the  adventurers  entitled  to  prizes,  are  to  bring  or 
send  in  their  tickets  to  be  examined  with  the  books  kept  by  the 
managers,  that  certificates  of  the  prizes  belonging  thereto  may, 
by  any  one  of  them,  be  endorsed  thereon,  which  being  pro- 
duced at  the  Secretary's  Office,  Warrants  shall  immediately 
issue  to  the  Surveyor-General,  directing  returns  to  be  made 
accordingly ;  on  which  returns,  patents  of  confirmation  shall  be 
forthwith  granted,  on  tiie  usual  fees  to  the  several  officers  con- 
cerned. For  which  examination  and  certificate,  two  shillings 
and  no  more  shall  be  paid. 

<^  9.  That  any  person  having  a  right  to  sundiy  small  prizes, 
may  have  them,  or  as  many  as  he  shall  chuse,  included  in  one 
Warrant,  or  a  large  prize  divided  into  smaller  parts,  not  less 
than  200  acres  in  one  parcel,  and  take  Warrants  accordingly. 

'^  10.  That  for  the  more  effectual  securmg  to  the  adventurers 
the  surveying  and  taking  up  of  lands  they  may  be  entitled  to ; 
and  to  the  end  that  the  same  may  be  laid  out  to  their  satisfac- 
tion and  advantage ;  it  is  agreed  by  the  Proprietors,  that  from 
the  date  of  these  proposals^  and  for  twelve  months  after  the 
drawing  is  finished,  no  Warrants  shall  issue  for  the  taking  up 
any  vacant  land  within  the  Province,  nor  that  any  lands  therein 
be  surveyed,  except  only  on  former  contracts,  and  Warrants 
that  have  issued,  or  lands  seated  and  improved  before  the  date 
hereof. 

^^  11.  [The  lottery  to  be  drawn  in  public  in  the  month  of 
December  or  January  next,  or  sooner,  if  the  whole  number  of 
tickets  shall  be  disposed  of  before  that  time.] 

^^  Lastly.  Whereas  several  of  the  adventurers  may  be  unac- 
quainted with  proper  places  whereon  to  locate  their  prizes  they 
will  be  entitled  to ;  it  is  therefore  farther  agreed,  that  several 
tracts  of  the  best  vacant  land  shall  be  laid  out,  and  divided  into 
lots,  for  all  prizes  not  less  than  200  acres ;  all  which  lots  shall 
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be  numbered,  and  drafts  thereof  lodged  with  the  managers  and 
the  Sunreyor-General.  The  prize  tickets  of  200  acres  and 
upwards^  (which  will  be  mixed  with  the  other  prizes  and 
blanks,)  are  likewise  to  be  numbered  on  the  inside  thereof,  so 
that  the  situation  of  all  such  prizes  will  be  determined  at  the 
same  time  that  the  tickets  are  drawn,  by  corresponding  numbers 
on  the  said  drafts;  exact  registers  of  the  numbers  on  such 
tickets  are  to  be  made  with  the  daily  entries  of  prizes  drawn, 
that  the  adventurers  may,  on  examination,  know  what  lots  they 
are  entitled  to. 

"  But  for  the  further  satisfaction  of  the  adventurers  entitled  to 
such  prizes,  they  shall  have  the  choice,  either  of  abiding  by 
their  respective  lots,  or  of  laying  their  rights  on  any  other  lands 
within  the  Province,  as  is  provided  in  the  fifth  article.  And 
such  of  the  adventurers  as  shall  be  entitled  to  prizes  of  500 
acres  and  upwards,  may  have  them  subdivided  into  parcels  of 
not  less  than  200  acres,  by  regular  lines,  conformable  to  the 
courses  of  the  whole  tract,  and  take  either  one  or  more  of  those 
subdivisions. 

The  several  located  tracts  abovementioned,  with  the  usual 
allowance  for  roads  and  highways,  shall  be  reserved  for  the  use 
of  the  adventurers  twelve  months  after  the  drawing  shall  be 
finished,  and  no  longer ;  that  is  to  say,  six  months  for  the  use 
of  those  entitled  to  the  prizes  of  200  acres  and  upwards ;  but  if 
they  do  not  within  that  time  declare  to  the  said  managers  their 
intention  of  taking  the  lots  that  fall  to  their  share,  any  adven- 
turer, possessed  of  other  prizes,  may,  within  the  remaining  six 
months,  lay  their  rights,  by  regular  lines  as  aforesaid,  on  such 
appropriated  lots.'* 

[Proprietary  Papers,  No.  197.] 


This  lottery  never  filled,  and  was,  therefore,  never  drawn ; 
yet  as  many  tickets  were  sold,  they  became  the  titles  to  lands. 
But  the  surveys  were  made,  and  the  lands  surveyed  were  for  a 
long  time  kept  apart  from  the  common  mass  of  property ;  and 
so  late  as  the  years  1769  and  1770,  we  find  warrants  of  accept- 
ance for  part  of  these  lottery  lands,  on  special  terms.  Upon 
inspection  of  the  Warrant  Book,  no  Warrants  appear  to  have 

36 
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issued  for  more  than  a  year,  but  for  parts  of  old  rights,  or  such 
as  were  founded  on  previous  settlements  and  improvements,  on 
former  agreements,  or  warrants  of  re-survey,  as  promised  in  the 
lottery  scheme. 

Tickets  were  not  sold  sufficient  to  justify  the  drawing  of  the 
lottery.  The  money  was  not  lost  to  the  purchasers  of  tickets  ; 
for  such  tickets  became  the  foundation  of  titles  to  lands.  After 
this  time  we  find  many  Warrants  which  state  in  the  body  of 
them,  *^  granted  on  a  lottery  ticket." 


(283) 


CHAPTER   IX. 


Oq  V«eatiii|r  Warrante. 


NoTEMBBB  23dy  1738y  the  following  proclamatioii  was  i 
by  the  Proprietaries  of  Pennsylyania. 


<c 


Whereas  great  numbers  of  people  have  heretofore  obtained 
from  our  Commissioners  of  Property,  and  lately  from  ourselres, 
warrants  directed  to  our  Surveyor-General,  for  surveying  to  them 
the  quantities  of  land  mentioned  in  their  respective  warrants, 
for  which  they  agreed  to  pay  to  us  the  consideration  money  and 
quit-rents  therein  specified  and  reserved,  with  express  conditions 
in  the  said  warrants  likewise  contained,  that  in  case  the  persons 
to  whom  the  said  lands  should  be  surveyed,  did  not  fulfil  their 
respective  agreements  within  the  space  of  six  months  from  the 
date  of  the  said  Warrants,  that  then  the  surveys  were  to  be 
void. 

^' And  whereas  many  persons  have,  by  colour  of  the  said  war- 
rants and  surveys,  possessed  themselves  of  the  lands  mentioned 
in  the  said  Warrants,  without  having  complied  with  any  part  of 
the  conditions  upon  which  they  obtained  the  same  within  the 
time  therein  limited,  by  reason  whereof  the  said  warrants  and 
surveys,  and  all  the  estates  thereby  intended  to  be  conveyed,  are 
become  utterly  void. 

"  And  whereas  others,  under  pretext  of  leave  from  our  Com- 
missioners, and  some  without  any  leave,  license,  warrant,  or 
other  authority  whatsoever,  have  entered  into  the  possession  of 
our  lands,  and  have  taken  upon  them  to  transfer  their  claims, 
under  the  name  of  improvements,  to  others  for  considerable 
sums  of  money,  and  great  numbers  of  all  sorts  have  cleared 
great  part  of  the  land  upon  which  they  are  seated,  and  continue 
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to  cut  down  and  destroy  the  timber,  without  any  regard  to  our 
property,  and  in  manifest  prejudice  of  our  right,  so  that  we  might 
legally  proceed  without  further  delay,  to  remove  all  such  per- 
sons from  their  possessions ;  yet  in  consideration  of  the  hard- 
ships which  many  of  the  persons  might  suffer  in  the  winter 
season,  should  they  now  be  turned  out  of  their  dwellings,  we 
have  thought  fit  to  give  this  public  notice  to  all  who  hold  any 
of  our  lands  under  any  warrants  or  surveys,  or  pretended  assign- 
ments, or  under  a  pretence  of  a  possession  without  authority  as 
aforesaid  or  otherwise  howsoever,  who  have  not  paid  any  con- 
sideration money  for  the  same ;  that  unless  they  shall  before  the 
first  day  of  March  next,  pay  unto  our  Receiver  General  the  con- 
sideration money  which  ought  to  be  paid  according  to  the  usage 
of  our  Land  Office,  for  the  lands  to  which  they  are  possessed,  by 
colour  of  the  premises,  so  that  they  have  them  confirmed  by 
patent,  they  will  be  proceeded  against  according  to  law,  in  order 
to  be  removed  from  their  possessions ;  and  the  lands  from 
whence  they  shall  be  removed,  will  be  granted  to  such  as  will 
pay  for  and  improve  the  same. 

"  By  order  of  the  Proprietaries, 

Richard  Petebs,  Sec'y." 

This  proclamation  produced  some  effects  immediately,  which 
we  shall  notice.  After  the  Revolution,  it  occasioned  in  a  great 
measure  the  opposition  to  the  rights  by  settlement,  which  exists 
ed  in  the  mind  of  Chief  Justice  M'Kean,  and  many  others. 
Richard  Peters,  Secretary,  was  new  in  the  Land  Office.  James 
Logan,  who  had  been  Secretary  of  the  Land  Office  from  1700, 
had  just  retired  from  the  Office.  Thomas  Penn  had  grown  up 
in  England,  at  a  distance  from  the  Province,  and  although  the 
Proclamation  states  truly  that  Warrants  bad  been  granted  with- 
out the  payment  of  money ;  that  licenses  to  settle  had  been 
given  by  the  Proprietaries  or  their  agents,  and  that  some  had 
settled  without  license  ;  yet  the  whole  tenor  of  it  shows  an  igno- 
rance of  the  principles  that  had  been  adopted  by  his  father,  and 
his  Commissioners,  in  the  Land  Office,  and  even  by  Thomas 
Penn  and  his  brothers,  as  well  as  a  mistake  of  the  true  interests 
of  the  Proprietaries  and  the  people.  The  Act  of  1779  divesting 
the  Proprietary  rights,  and  vesting  them  in  the  States,  omitted 
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to  mention  rights  by  settlement,  as  among  those  which  were 
confirmed  by  that  law,  unless  they  were  included  in  the  word 
^'  otherwise,"  which  followed  an  enumeration  of  several  office 
titles,  that  were  specified  in  the  law.  While  I  was  reading  law, 
and  a  few  years  after  I  was  admitted,  this  Proclamation  and  that 
Act  of  Assembly,  were  cited  in  Court  often,  as  proving  that  titles 
by  actual  settlement  were  never  countenanced  or  encouraged 
by  the  Proprietaries,  or  their  Commissioners  of  Property.  I  have 
quoted  enough  from  the  books  of  the  Land  Office  to  show  that 
this  was  a  mistaken  opinion ;  and  I  have  examined  the  Minutes 
of  the  Board  of  Property,  from  the  time  they  were  first  regularly 
kept  in  1766,  until  the  year  1770,  and  afterwards,  and  satisfied 
myself  that  during  that  period  while  John  Penn  was  Governor, 
James  Tilghman,  Secretary  of  the  Land  Office,  John  Lukens, 
Surveyor  General  and  M.  Hockley,  Receiver  General,  all  names 
respected  at  the  time,  and  since,  in  Pennsylvania,  the  right  by 
actual  settlement  was  as  uniformly  supported  and  established,  as 
it  is  now  by  the  decisions  of  the  Supreme  Court  of  Pennsylvania 
for  the  last  forty  years. 

Among  the  immediate  effects  produced  by  this  Proclamation 
Mrere  the  applications  of  a  great  many  settlers  for  warrants.  Sev- 
eral hundred  warrants,  calling  for  improvements  twenty  or  more 
years  back,  were  found,  in  the  years  1738-9*40 ;  and  in  1739, 
and  for  several  years  afterwards,  up  to  1750,  a  great  number  of 
vacating  warrants  was  issued.  For  the  next  seven  years,  after 
this  Proclamation,  the  number  averaged  about  fifty  per  yeark(a) 

In  the  Warrant  Book,  in  the  year  1739,  July  30th,  we  find, 
^^  John  Snyder  in  Salford  township,  a  tract  formerly  granted  by 
warrant,  of  the  20th  January,  1734,  to  Jacob  Koh,  which  became 
void  by  Koh's  not  having  paid  the  consideration  money ;  quan- 
tity 118^  acres,  in  Philadelphia  county.'^ 

The  form  soon  after  this  was  slightly  changed,  by  using  the 
words,  "  which  warrant  became  void  by  his  not  complying  with 
the  terms  &c."(6)  These  warrants  in  the  books  of  the  Land 
Office  are  not  called  vacating  warrants,  but  special  warrants. 

(a)  As  to  the  origin  of  Vacating-  Warrants,  see  Chapter  I.  p.  28. 
{h)  See  above,  Chapter  I.  p.  38. 
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Sometiiiies,  the  same  person  applied  for  several  of  these,  on 
the  same  paper,  for  instance,  viz. : 

^<  December  16th,  1742,  Richard  Hockley,  100  acres  in  Olej, 

formerly  granted  to' Christian  Kinsey,  by  Warrant 
of  the  2d  March,  1733. 

'  Same.        155  acres  more,  in  Maxatawny,  granted  to  William 

May  by  warrant  of  the  8th  March,  1733. 

"  150  acres  more,  on  a  branch  of  Perkiomy  Creek, 

granted  to  Peter  Fetheroulfe  by  warrant  of  the 
25th  of  February,  1734,  and 

*^  218  acres  more,  in  Oley,  granted  to  Mathias  Beck, 

by  warrant  of  the  Ist  December,  1735.  The 
four  several  warrants  lie  in  Philadelphia  county. 
All  which  warrants  are  become  void  for  want 
of  compliance  with  the  terms,  and  the  surveys 
ordered  to  be  returned  for  the  use  of  the  said 
Richard  Hockley.'' 


About  1748,  the  form  again  slightly  varied  by  using  the 
words,  ^^  which  is  now  vacated,  &c.,^'  without  saying  for  what 
reason.  About  the  same  time,  the  words  '^  which  is  now  for- 
feited, &c."  were  used.  Vacating  warrants  became  more  rare 
until  1750,  after  which  few  appear  on  the  books  of  the  Land 
Office. 

What  surprised  me  was,  that  these  vacating  warrants,  like 
the  original  warrants,  which  they  superseded,  do  not  state  tiie 
payment  of  the  purchase-money,  but  are  in  the  old  form,  "  which 
he  agrees  to  pay ;"  and  by  recurring  to  the  books  of  the 
Receiver-General,  it  will  appear  that  very  many  of  them  were 
not  paid  for  within  six  months  from  the  dates. 

So  the  Proclamation,  which  calls  upon  actual  settlers  to  call 
and  take  out  warrants,  and  pay  their  money,  was  only  attended 
to  (in  most  cases)  by  taking  the  warrant,  which,  like  the  vacat- 
ing warrants,  only  stated,  "  for  which  he  agrees  to  pay,  &c." 

We  have  but  one  reported  case  of  a  decision  of  the  Supreme 
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Court  on  yacating  warrants,  properly  so  called.    I  mean  Lowry 
and  Gibson,  which  is  subjoined. 

There  is  one  other  case,  in  which  the  Proprietary  and  officers, 
about  the  year  1774,  assumed  to  vacate  the  right  of  Lieutenant 
Murray  to  his  share  of  the  oflScers'  Survey,  on  the  grant  of  1769, 
under  the  following  circumstances.  After  the  peace  of  1760, 
a  man,  called  Stump,  with  others,  murdered  some  Indians,  who 
had  come  in  to  trade  with  the  inhabitants.  Stump  was  arrested, 
and  put  in  Carlisle  jail.  At  this  time  of  day  we  are  shocked  at 
flie  barbarity  of  those  who,  after  a  solemn  treaty  of  peac^, 
imbrued  their  hands  in  the  blood  of  the  Indians,  simply  because 
they  were  Indians.  Those  who  slew  Indians,  wherever  they 
found  them,  were  persons  whose  fathers,  mothers,  sisters,  bro« 
thers,  &c.,  had  been  put  to  death  by  Indians  during  the  war. 
Many  such  men,  otherwise  not  worse  than  their  neighbours, 
violated  the  laws  of  God  and  their  country,  by  slaying  an 
Indian,  wherever  they  found  him.  Our  history  names  among 
this  class  several  men,  otherwise  respectable.  Among  these 
were  Lazarus  Stewart,  of  Hanover,  some  brothers  of  the  name 
of  Walker,  on  Pine  Creek,  Captain  Samuel  Brady,  of  the  Revo- 
lutionary war,  all  of  whom  had  lost  many  relations  by  the 
savages.  Lazarus  Stewart  and  Lieutenant  Murray,  with  a  party, 
rescued  Stump  from  jail,  and  he  escaped  punishment.  For 
this,  the  Proprietary  of  the  day,  and  his  officers,  confiscated  or 
vacated  the  right  of  Murray  to  his  proportion  of  the  Officers' 
Survey,  and  regranted  it  to  another  person.  After  the  RevoIa« 
tion,  Murray,  who  had  again  been  in  the  service  of  his  ceuntiy, 
returned  and  settled  upon  his  land,  and  an  ejectment  was 
brought  by  the  second  grantees,  or  those  who  held  under  them, 
against  him.  The  case  is  reported  in  the  name  of,  The  Lessee 
of  Ross  and  Vaughan  v.  Murray  and  Eason ;  and  a  decision 
was  made  in  favour  of  the  defendants.  This  proceedmg  to 
divest  Murray  of  his  right  was  not  the  common  proceeding  on 
vacating  warrants,  for  non-compliance  of  terms,  but  a  declara* 
tion  that  the  warrant  was  void  for  a  crime,  after  it  had  been 
committed,  and  it  leaves  tho  decision  in  Lowry  and  Gibson,  the 
only  one  we  have  on  a  vacating  warrant  so  called. 
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The  Lessee  of  Robert  Lowry  vs.  James  Gibson,  in  Cumberland, 
April,  1796,  before  Shippen  and  Yeates,  Justices.  MSS. 
Reports. 

Ejectment  for  two  hundred  acres  of  land,  in  Hopewell  town- 
ship, brought  in  the  Common  Pleas,  to  October  Term,  1781. 

The  plaintiff  claimed  under  a  survey,  of  two  hundred  acres, 
made  by  Thomas  Cookson,  Deputy-Surveyor,  on  the  11th  of 
September,  1744,  marked  **  Surveyed  on  a  ticket,  warrant  to 
be  made  out,''  and  a  subsequent  warrant  to  the  lessor  of  the 
plaintiff  for  one  hundred  acres  of  land  m  Hopewell,  and  dated 
18th  February,  1744-5.  Both  the  survey  and  warrant  were 
indorsed, — "  Vacated  and  returned  for  the  use  of  George 
Croghan." 

The  vacating  warrant  was  dated  22  June,  1749,  in  favour  of 
the  said  George  Croghan,  and  recited  that  ^'  the  conditions  of 
the  former  warrant  had  not  been  complied  with."  The  defen- 
dant claimed  under  a  patent  issued  on  the  day  following  to 
Croghan. 

It  did  not  appear,  that  any  money  had  been  paid  by  Lowry, 
when  he  obtained  his  warrant,  or  that  he  had  ever  been  in  the 
actual  possession  of  the  lands  in  question.  On  the  contrary,  it 
was  sworn  by  one  witness,  that  in  1779  he  wished  to  buy  the 
lands  from  the  plaintiff,  and  offered  him  £100  for  them,  if  he 
could  make  him  a  good  title ;  and  inquired  of  him  whether  he 
had  not  contracted  with  Croghan  for  the  tract,  to  which  he 
replied  in  the  affirmative,  but  that  he  had  received  from  him 
only  six  pounds.  The  land  was  then  uncleared,  but  now  almost 
all  of  it  was  in  cultivation. 

The  plaintiff's  counsel  contended,  that  vacating  warrants 
were  utterly  against  law,  unless  preceded  by  an  actual  entry. 
The  late  Proprietaries  were  as  much  bound  by  settled  legal 
principles,  as  any  individuals.  No  private  person,  after  any 
lapse  of  time,  however  great,  could « annul  by  his  own  power,  a 
«  contract  of  sale,  by  a  memorandum  endorsed  thereon.  War- 
rants to  survey  lands,  recite  the  agreement  of  the  parties,  the 
terms  of  purchase,  and  the  time  of  payment.    Money  was  com- 
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monly  paid  on  the  issning  of  the  warrant,  and  so  thejuiy  woald 
presume  in  the  first  instance,  though  no  proof  was  given  of  it. 

At  all  events,  a  warrant  effected  an  estate  on  condition,  and 
in  case  of  a  condition  broken,  the  law  was  clear,  that  a  re-entry 
was  necessary  to  defeat  the  first  estate  granted,  Co.  Lit.  202, 
b.  218,  a,  b.,  2  Black.  Com.  155.  Supposing  it  to  be  a  mere 
agreement  for  the  sale  of  lands,  the  vendor,  after  he  had  con- 
tracted to  sell,  stands  in  trust  for  the  vendee.  The  maxim  in 
equity  is  clearly  established,  that  what  ought  to  be  done,  shall 
be  taken  as  done.  3  P.  Wms.  215.  3  Black.  Com.  43S.  2 
Vez.  631 ,  638  ;  and  a  covenant  for  a  valuable  consideration,  is, 
in  equity,  tantamount  to  a  conveyance.  Powel  on  Dev.  594. 
Where  there  is  a  condition  for  the  payment  of  money,  the  Court 
will  grant  relief.  1  Stra,  453.  If  paid  with  interest  it  is  suffi- 
cient, 1  Fonb.  388.  The  prevailing  distinction  in  equity,  is  to 
relieve  agwnst  conditions,  as  well  precedent,  as  subsequent, 
where  compensation  can  be  made.  1  Eq.  Abr.  108.  Ambl. 
511,514.  1  Salk.  156.  1  Chan.  Ca.  49.  96.  12  Mod.  184. 
2  Vern.  222.  366.  594.  But  this  condition  is  not  precedent  to 
the  vesting  of  the  estate.  It  is  similar  to  the  case  in  Gilb.  £q. 
Bep.  43.    Free.  Chan.  387,  S.  C. 

The  clause  usual  in  all  warrants,  that  "  in  case  the  party  ful- 
fils his  agreement  within  six  months  from  the  date,  the  warrant 
and  survey  shall  be  valid,  otherwise  void,"  has  never  been  con- 
strued with  the  strictness  contended  for  by  the  defendant :  and 
if  such  was  the  law,  the  most  pernicious  consequences  might 
ensue  to  the  community.  A  custom  to  vacate  warrants  has 
never  existed  where  surveys  have  been  made  on  them ;  and 
such  warrants  have  never  prevailed,  unless  by  the  agreement  of 
the  party  who  look  out  the  first  right. 

The  defendant's  counsel  argued,  that  whatever  effect  the 
words  of  a  warrant  might  have,  the  fact  was  notorious,  that 
many  valuable  titles  depended  on  Vacating  Warrants,  which  it 
would  be  highly  dangerous  now  to  unsettle.  The  late  Proprie- 
taries, as  lords  of  the  soil,  granted  their  lands  in  their  own 
mode,  and  in  many  instances  adopted  the  practice  of  issuing 
Vacating  Warrants.  The  proof  of  particular  equitable  circum- 
stances, inducing  them  thereto,  cannot  reasonably  be  exprcled 
after  a  great  lapse  of  time.  They  will  be  presumed  aftat*^ 
37 
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length  of  years  and  possession.     Lireryand  seisin  shall  be  pre- 
sumed after  a  possession  of  twenty-five  years.     12  Yin.  126. 

Cases  have  occurred  of  Warrants  having  been  granted  where 
no  money  has  been  paid,  though  it  is  admitted  they  are  rare  ;{b) 
but  from  no  proof  being  given  of  such  payment,  the  jury  should 
not  conclude  there  was  money  paid. 

Though  an  individual  cannot  by  his  own  act  defeat  a  pur- 
chase made  from  him,  yet  Chancery  would  not  decree  the  spe- 
cific execution  of  a  stale  agreement ;  and  hence  it  is,  that  War- 
rants and  locations  not  pursued  up  with  proper  diligence,  will 
not  give  a  title  to  lands.  One  coming  to  be  relieved  against  a 
forfeiture,  must  claim  within  a  reasonable  time,  1  Vern.  450. 
One  conusant  of  his  right,  suffering  another  to  build  on  his  land, 
shall  be  postponed ;  2  Atk.  89.  A  defective  estate  shall  not  be 
aided  against  one  who  has  the  estate  on  good  consideration. 

The  Court  recommended  to  the  counsel  to  state  the  case,  in 
order  that  the  legal  point  respecting  vacating  W^arrants  might 
be  solemnly  settled  in  bank ;  but  they  declined  it  on  each 
side. 

The  Court  then  summed  up  the  evidence  to  the  jury,  and 
premised,  that  in  all  cases  where  there  had  been  great  length  of 
possession,  and  improvements  made  under  a  complete  legal  title, 
the  jury  should  be  very  cautious  before  they  find  a  verdict 
against  such  person. 

As  to  Vacating  Warrants,  many  titles  depended  on  them. 
Whether  the  common  provisions  in  Warrants,  that  ''  If  the 
agreement  was  not  fulfilled  in  six  months,  the  Warrant  and 
survey  should  be  void,"  were  limitations  or  conditions^  the 
Court  would  not  now  determine  ;  nor  what  was  the  strict  legal 
operation  of  such  Warrants,  giving  the  surveyor  an  authority  to 
survey  and  make  return  of  lands.  Certainly  the  party  in  whose 
favour  the  Warrant  issued,  might  abandon  his  claim,  and  for- 
feit it  by  great  laches^  or  neglect ;  or,  in  those  early  times,  sell 
and  transfer  it  by  parol.  Where  one  has  trifled,  or  shewn  a 
backwardness  in  performing  his  part  of  the  agreement,  Chan- 


(6)  We  have  eeeu,  and  will  see,  that  instead  of  thif  being  a  rare  occurrence,  it 
was  the  general  practice  in  the  Land  Oi&ce. 
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eery  will  not  decree  a  specific  execution.     So  where  a  contract 
has  lain  dormant  many  years. 

When  a  Warrant  right,  therefore,  has  not  been  pursued 
within  a  reasonable  time,  owing  to  such  circumstances  as  have 
been  before  stated,  or  of  a  like  kind,  the  Proprietary  officers 
pursued  the  custom  of  issuing  Vacating  Warrants,  and  such 
power,  in  the  settlement  of  a  young  country,  was  absolutely 
necessary  for  the  common  welfare.  It  was  not  the  usage  to 
grant  them,  unless  afler  full  inquity,  and  the  special  equitable 
circumstances  thus  ascertained,  were  nerer  recited  in  the 
Vacating  Warrants.  The  Proprietaries  were  not  in  the  habit  of 
hunting  for  forfeitures,  or  of  strictly  exacting  them.  Some  proof 
of  a  sale  by  Lowry  to  Croghan,  has  been  produced ;  but  from 
the  length  of  time  since  the  transaction  happened,  it  would  be 
reasonable  to  presi^me  some  grounds  on  which  the  Vacating 
Warrant  issued,  if  no  such  evidence  had  been  given.  The  law 
greatly  favours  a  long  possession  ;  and  it  is  fair,  just,  and  legal, 
to  presume  a  contract  of  the  plaintiff  with  Croghan,  without 
positive  testimony.  An  Act  of  Parliament  may  be  presumed ; 
a  grant  may  be  presumed  from  great  length  of  possession ; 
Cowp.  215.  No  evidence  has  been  given  of  any  collusion 
between  the  Proprietary  officers  and  Croghan. 

Supposing,  however,  the  complete  legal  right  of  the  defend- 
ant out  of  the  question,  and  that  he  relied  solely  on  his  posses- 
sion, and  those  who  preceded  him,  how  would  the  case  stand  ? 
The  survey  was  made  on  a  ticket,  previous  to  the  plaintiff '*3 
Warrant,  which  does  not  appear  to  have  been  accepted  in  the 
proper  office,  whether  he  paid  money  on  his  Warrant,  or  not,  of 
which  there  is  no  evidence.  If  he  did  not  with  due  diligence 
follow  up  his  Warrant,  lay  by  thirty-seven  years  before  he 
brought  his  ejectment  (which  is  near  fifteen  years  ago ;)  took 
no  possession,  nor  did  any  act  of  ownership,  but  silently  per- 
mitted others  to  improve  the  soil  by  their  labour,  he  cannot  now 
expect  to  succeed  on  any  principle  of  law  or  equity. 

Verdict  for  Defendant. 


I  can  only  add  to  what  is  said  by  the  Judges  in  the  preceding 
case,  and  as  confirmatory  of  what  they  say,  that  there  are  some 
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Vacating  Warrants  granted  to  the  children  or  relatives  of  the 
first  grantee,  upon  their  stating  that  the  first  grantee  had  died, 
and  that  they  were  willing  and  prayed  to  be  admitted  to  the 
right  of  taking  a  Warrant.  The  Warrant  was  always  granted 
to  such  applicants,  which  leads  to  the  belief  that  Vacating  War- 
rants only  issued  after  inquiry  as  to  the  parties  and  their  cir- 
cumstances. 

The  right  claimed  and  exercised  of  issuing  a  Vacating  War- 
rant, without  an  entry  for  the  forfeiture  of  the  first,  has  been 
uniform  and  universal  under  the  Proprietary  and  State,  up  to  a 
certain  period,  and  this  without  an  entry  for  the  forfeiture,  or  an 
inquisition  of  office,  as  was  necessary  at  one  time  in  England. 
Even  on  an  escheat  a  Warrant  issued  for  the  escheated  land 
without  what  in  our  old  books  is  called  "  office  found ;''  and 
during  the  Revolution,  estates  forfeited  for  treason,  were  seized 
by  persons  appointed  by  law,  and  sold  according  to  direction 
of  several  Acts  of  Assembly,  without  pursuing  the  formalities 
required  by  the  law  and  usages  of  England.  By  our  Act  of  the 
29  March,  1792,  a  person  who  had  paid  for  and  taken  a  War- 
rant for  land  previously  appropriated,  was  required  only  to  pro- 
cure a  certificate  of  the  Deputy-Surveyor  of  that  fact,  in  order  to 
entitle  him  to  credit  in  the  Land  Office  on  which  he  could  take 
another  Warrant  for  vacant  land.  It  would  then  have  been 
strange,  if  the  Judges  in  the  case  of  Lowry  and  Gibson,  could 
have  been  induced  to  declare  a  title  void  upon  principles  well- 
known  and  established  in  England,  but  which  had  never  been 
adopted  or  acted  on  in  this  State,  from  1682  to  1796.  Fortu- 
nately the  case  came  before  two  Judges  of  great  knowledge  of 
the  laws  and  usages  of  Pennsylvania,  and  who  had  sense  and 
firmness  enough  to  decide  according  to  those  laws  and  usages 
where  many  titles  depended  on  them,  and  to  disregard  cases 
and  decisions  under  other  laws,  and  applicable  to  titles  of  a 
totally  different  kind. 
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I  insert  here  the  application  for  a  Warrant  on  an  escheat. 


"  Wanant  Book. 

"  1741.  Peter  Crow,  of  Sussex  County,  applies  for  an 

March  2.        escheat  Warrant  for  100  acres,  part  of  a  tract  of 

500  acres,  on  the  North  side  of  the  Broadkill 
Creek,  in  the  said  County,  formerly  surveyed  to  Thomas  Mouls- 
ton  in  or  about  the  year  1671,  who  is  said  to  have  died  without 
heirs.  Ordered,  in  case  the  said  land  be  truly  escheatable, 
that  Peter  Crow  shall  have  the  same  granted  to  him  on  such 
terms  as  shall  be  hereafter  agreed  on.'' 


It  appears  that  Vacating  Warrants  had  not  entirely  ceased  in 
1766.  There  are  recited  further  on  in  this  work,  in  treating  of 
the  proceedings  of  that  period,  entries  of  several  such  Warrants 
in  that  year,  among  the  last  that  were  issued.(c) 

There  is  also  a  case  of  an  escheat  Warrant  issued  the  14th 
May,  1768,  for  a  tract  of  land  which  had  been  granted  by 
Patent  in  1690,  and  which,  the  person  who  became  entitled  to 
it  having  died  without  issue,  was  an  escheat  to  the  Proprieta- 
ries, (d) 

It  appears  there  is  no  case  in  which  a  Vacating  Warrant 
issued  for  land  on  which  the  applicant  had  settled  and  was  resi- 
ding, (c) 


(c)  See  farther  on  Chapter  X. ;  and  as  to  the  cause  of  Vacating  Warrants 
ceasing^  to  be  issaed,  Chapter  XI. 

(d)  See^  also,  Chapter  X.,  at  the  proper  date. 

(e)  See,  farther  on,  Chapter  XI. 
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2  Yeates,  p,  306. 
Lessee  of  George  Woods  against  John  Galbraith. 

Ejectment  for  seventy  acres  of  land,  in  West  Pennsbro' 

township. 

The  lessor  of  the  plaintiff  claimed  the  lands  in  question, 
under  an  early  settlement  made  thereon  in  1744,  by  his  father, 
James  Woods,  two  surveys  made  by  George  Smith,  a  deputy, 
employed  by  Thomas  Cookson,  Esq.,  Deputy  Surveyor  of  the 
district,  in  1745,  said  to  contain  two  hundred  and  thirty-five 
and  three-quarter  acres  and  allowance,  without  Warrant;  a 
receipt  of  Lynford  Lardner,  Esq.,  Receiver  General,  for  £V7 
18s.  on  account  of  lands  in  Pennsbro'  township,  by  the  hands 
of  Thomas  Cookson,  Esq.,  dated  24th  May,  1746;  a  second 
receipt  of  Edmund  Physic,  Esq.,  Receiver  General,  for  j£30, 
on  account  of  his  land  in  the  said  township ;  a  Warrant  to  him- 
self for  two  hundred  and  thirty-five  acres,  including  his  im- 
provement, and  a  survey  made  by  Thomas  Cookson's  deputy 
in  1745,  for  his  father;  and  a  re-survey  by  William  Lyon 
thereon,  containing  two  hundred  and  fifly-eight  acres  thirty-two 
perches,  on  the  31st  October,  1771 ;  and  his  father's  will. 

The  defendant  claimed  under  a  Warrant  to  his  father,  James 
Galbraith,  for  one  hundred  and  fifty  acres,  adjoining  his  dwel- 
ling plantation,  in  East  Pennsbro'  township,  dated  I5th  April, 
1763 ;  a  survey  thereon  of  two  hundred  and  twenty-two  acres 
and  one  hundred  and  twenty-seven  perches,  on  the  2nd  June, 
1763 ;  a  patent  dated  12th  November,  1763,  and  his  father's 
will.  On  a  caveat  filed  by  James  Galbraith  against  the  accept- 
ance of  Wood's  survey,  the  Board  of  Property,  upon  a  hearing 
on  the  29th  May,  1775,  rejected  part  of  the  original  survey,  the 
same  being  said  not  to  have  been  returned,  and  made  without 
Warrant,  he  having  no  improvement  thereon. 

The  plaintiff  offered  William  Lyon,  Esq.,  as  a  witness  to 
prove  the  general  usage  of  the  Land  Office,  and  of  the  Deputy 
Surveyors  in  that  district,  in  early  times,  in  making  surveys 
without  Warrants,  agreeably  to  instructions  received  from  the 
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Secretary  of  the  Land  Office,  on  £b  per  hundred  acres  being 
paid  to  such  Deputies,  be^des  the  surveying  fees ;  that  surveys 
thus  made  had  uniformly  been  sanctioned  by  the  Commission* 
ers  of  Property ;  and  that  many  titles  to  valuable  estates  de< 
pended  on  surveys  of  this  nature,  subsequent  Warrants  having 
usually  been  taken  out  by  the  Deputy  Surveyors,  to  whom  the 
money  bad  been  paid. 

The  defendant's  counsel  objected  thereto,  and  insisted  that 
such  usage  could  not,  with  propriety,  be  received  in  evidence. 
Surveys  made  without  the  proper  and  usual  authorities,  were 
mere  private  acts,  and  could  confer  no  right  whatever.  The 
defendant  claims  under  a  patent  near  thirty-five  years  old.  This 
veiy  point  was  determined  between  the  same  parties  on  a 
former  trial  in  this  court  on  the  1st  June,  1781,  and  M'Kean, 
C.  J.,  then  held,  that  a  survey  under  such  circumstances  gave 
no  title,  and  was  wholly  invalid ;  and  the  plaintiff  thereupon 
suffered  a  non-suit. 

The  plaintifPs  counsel  answered,  that  true  it  was,  such  was 
.  the  event  of  the  former  cause,  aod  such  were  the  sentiments 
of  the  court  shortly  after  the  Revolution,  and  in  1781.  But  a 
more  minute  consideration  of  the  settlement  of  the  country,  and 
of  the  circumstances  attending  it,  had  since  produced  a  differ- 
ent doctrine.  So  of  improvements,  against  which  the  courts  at 
first  much  inclined ;  but,  on  being  atUrwards  encouraged  by 
the  policy  of  the  Legislature,  it  became  their  duty,  and  it  was 
DOW  theii  practice  to  protect  them.  But  there  was  little  occa- 
^on  to  enter  into  a  system  of  reasoning  upon  this  subject. 

In  the  case  of  the  Lessee  of  Samuel  Turbelt  v.  William 
NichoUs  and  Elizabeth.  Vance,  tried  at  JVisi  Prius,  at  Cham* 
bersburg,  on  the  27th  of  May,  1789,  the  former  question  was 
again  revived,  on  the  deposition  of  General  John  Armstrong 
being  offered  in  evidence  by  the  defendants,  to  prove  the  cus- 
tom now  contended  for.  The  adverse  counsel  relied  on  (hr 
authority  of  the  court's  decision  between  these  parties  in  1781. 
as  conclusive.  But  after  full  argument  the  deposition  was 
ordered  to  be  read  in  evidence,  and  a  copy  of  it  is  now  in 
court. 

The  Chief  Justice  then  expressed  himself  thus:  "Casi-s  in 
England  are  not  strictly  applicable  to  the  modes  of  granting 
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land  by  the  late  Proprietarie3.  Such  titles  are  founded  on 
usage ;  and  usages,  if  reasonable  and  beneficial  to  the  people, 
form  a  law.  The  law  has  great  regard  to  the  practice  and 
usage  of  the  people ;  the  law  itself  being  nothing  else  but  com- 
mon usage ;  2  Mod.  238.  So  of  the  custom  of  a  parish,  that 
tenant  for  years  may  reap  and  carry  away  his  way-going  crop 
after  the  determination  of  his  lease.*'    Doug.  191. 

By  the  Court. — The  evidence  appears  to  us  to  be  admissible. 
The  case  of  Turbett's  Lessee  v.  Vance,  in  1789,  is  expressly 
in  point.  Courts  of  justice  are  frequently  governed  in  their 
determinations  by  the  customs  of  the  country,  as  in  the  case  of 
administrators  selling  in  early  times  improved  and  even  war- 
ranted and  surveyed  lands,  as  mere  chattels,  without  any  order 
of  Orphans'  Court.  So  of  the  practice  of  the  Land  OfBce, 
(1  Dall.  9,)  under  which  a  great  part  of  the  country  has  been 
settled,  though  not  strictly  regular  in  itself.  Surveys  under  the 
usage,  if  established,  cannot  be  considered  as  private  acts. 
They  are  the  proceedings  of  known  Proprietary  officers,  duly 
authorized  by  their  principals  to  receive  money  for  them  as 
their  agents,  and  to  make  appropriations  of  land  by  surveys. 
The  practice  tended  to  unite  the  Proprietary  and  individual 
interests,  and  contributed  greatly  to  the  ease  of  the  people. 

The  characteristics  of  a  good  usage  are,  that  it  be  generally 
used  and  approved ;  and,  according  to  the  case  cited  by  the 
Chief  Justice,  in  2  Mod.  238,  "  the  law  is  but  common  usage, 
with  which  it  complies  and  alters  with  the  exigency  of  affairs." 

The  witness  was  accordingly  received,  and  the  usage  opened 
was  by  him  fully  proved. 

Verdict  for  the  plaintiff. 

Messrs.  Duncan  4*  C.  SmiUi,  pro  quer. 
Messrs.  Hamilton  4*  Bowie,  pro  def. 

On  the  return  of  the  postea,  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  was  obtained  on  the  ground  of 
great  negligence  and  laches  in  the  lessor  of  the  plaintiff*,  in  not 
commencing  his  second  ejectment  for  many  years  after  the  first 
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nonsuit.  On  full  argument,  wherein  the  opinion  of  the  cooit 
on  giving  the  usage  in  evidence  was  not  questioned,  the  court 
unanimously  discharged  the  rule  in  bank,  March  24tb,  1800, 
and  gare  judgment  for  the  plaintiff*. 

Messrs.  IngersoU  Sf  Duncan,  pro  quer. 
Mr.  E.  TVghman,  pro  def. 

This  last  case  would  have  come  in  as  well  in  other  parts  of 
the  work  as  at  this  place ;  but  it  will  suit  this  place  as  well  as 
any  other.  In  it  we  first  find  that  M'Kean,  Chief  Justice,  had 
changed  his  opinion  as  to  the  effect  which  the  usages  and  cus- 
toms of  the  Proprietary  and  Land  Office  had  on  titles  to  lands 
in  Pennsylvania,  and  that  he  had  the  moral  courage  to  acknow- 
ledge that  he  had  been  in  error,  and  to  reverse  a  decision  be- 
fore given  by  himself.  And  in  this  case  Judges  Shippen  and 
Yeates,  each  distinguished  for  his  knowledge  of  our  local  laws 
and  usages,  sanctioned  the  last  opinion  given  by  M'Kean,  C.  J., 
which  ought  to  have  establisbetl  the  validity  of  those  usages 
and  customs  more  firmly  than  it  has  done  in  all  cases. 
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CHAPTER  X. 


Orders  of  the  officers  of  the  Land  Office,  and  instraetions  to  the  Depnty  Sor- 
veyors,  from  1765  to  1767 ;  and  the  method  and  practice  reepedting  applications, 
locations,  warrants,  and  surveys,  daring  that  time,  and  up  to  1771. 


2d  Smith,  160. 
Land  Office,  17th  of  June,  1765. 


"  The  honourable  the  Proprietaries  having  been  apprized, 
that  many  persons  have  been,  and  still  continue  in  the  practice 
of  taking  up  large  quantities  of  land  within  this  Province,  only 
with  a  design  to  retail  them  out  at  advanced  prices,  by  which 
means,  persons  really  in  want  of  lands,  and  willing  to  make 
immediate  settlement,  are  often  prevented  from  obtaining  them 
on  those  moderate  and  easy  original  terms,  proposed  by  the 
Proprietaries  for  the  encouragement  of  the  inhabitants ;  and  the 
Proprietaries,  being  desirous  to  put  a  stop  to  a  practice  so 
repugnant  to  the  general  good,  and,  as  far  as  in  their  power, 
prevent  the  troublesome  and  expensive  contentions  and  attend- 
ances in  the  Land  Office  and  other  Proprietary  offices,  (owing  to 
the  long  delay  of  the  people  in  applying  for  a  confirmation  of 
their  titles,  which  necessarily  creates  intricacies  in  their  claims, 
firequent  impositions  on  the  offices,  and  applications  for  lands 
either  granted  before,  or  to  which  other  persons  have  prior 
claims,  with  many  other  inconveniences  difficult  to  be  avoided 
in  the  present  mode  of  granting  lands :)  It  is  therefore  pro- 
posed to  make  some  alterations  in  that  mode,  and  that  for  the 
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future,  the  following  method  shall  be  obseryed  for  granting 
lands  within  this  Province,  viz. : 


"  First. — That  every  person  desirous  to  settle  any  vacant  land 
purchased  of  the  Indians,  and  not  appropriated  to  the  Proprieta- 
ries' use,  shall  apply  to  the  Secretary  of  the  Land  Office,  who, 
in  a  book  to  be  opened  for  that  purpose,  shall,  instead  of  grant- 
ing a  Warrant,  regularly  enter  such  person's  name,  with  the 
date  of  his  application,  and  the  description,  or  location  of  the 
land. 

"Provided  nevertheless.  That  no  such  application  shall  be 
received  by  the  Secretary  for  more  than  300  acres  to  any  one 
person,  without  the  special  order  of  the  Proprietaries,  or  their 
Commissioners  of  Property ;  and  that  every  evening,  the  Secre- 
tary shall  cause  a  true  copy  of  all  the  applications  of  that  day, 
regularly  numbered  in  the  order  as  applied  for,  to  be  sent  to  the 
Surveyor  General's  Office. 

"  Second. — That  on  receipt  of  the  copies  of  such  applica- 
tions, the  Surveyor  General  shall,  with  all  possible  despatch, 
transmit  transcripts  of  them  to  his  Deputy  in  each  county,  in 
whose  respective  districts  they  fall,  with  their  dates  of  entry 
respectively,  and  an  order  for  survejring  the  lands  agreeably 
thereto. 

"  Third. — That  the  Deputy  Surveyor  shall,  within  six  months 
after  the  date  of  the  entry  of  each  application  respectively,  in 
the  Secretary's  Office,  finish,  and  make  returns  into  the  Sur- 
veyor General's  Office,  of  the  survey  of  the  land,  specified  in 
each  application  and  order  of  survey,  provided  the  copies  of 
such  applications  be  delivered  to  him  in  reasonable  time,  and 
the  persons  for  whom  the  surveys  are  to  be  made,  or  some 
other  on  their  behalf,  shall  duly  attend  the  Deputy  Surveyor,  to 
show  him  the  land  at  the  time  he  shall  appoint,  whereof  the 
deputy  shall  give  due  and  timely  notice  to  the  appliers.  And 
for  the  more  regular  management  of  this,  the  Surveyor  General 
shall  fi'ame  and  send  to  his  deputies,  proper  instructions,  and 
by  all  means  in  his  power,  take  care  that  they  do  their  duty. 
And  if  any  Deputy  Surveyor  shall  be  guilty  of  neglect,  or  breach 
of  duty  in  the  premises,  he,  upon  complaint,  and  due  proof. 
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made  to  the  Commissioners  of  Property,  or  Sorveyor  General, 
shall  be  superseded  from  his  office.  But  if  through  any  neglect 
of  such  applier  to  attend  the  Deputy  Surveyor,  to  shew  the  land 
at  the  time  appointed,  or  for  any  other  good  cause,  such  Deputy 
shall  not  have  it  in  his  power  to  make  the  return  in  the  time 
limited,  he  shall,  before  the  expiration  of  that  time,  certify  such 
cause  to  the  Surveyor  General. 

^^  Fourth. — That  as  all  possible  care  will  thus  be  taken  on  the 
part  of  the  officers  to  give  despatch,  it  is  expected  and  required, 
on  the  part  of  the  people,  that  every  applier  shall,  within  six 
months  after  the  date  of  the  return  of  the  survey  into  the  Sur- 
veyor General's  Office,  (which  day  he  shall  carefully  minute  on 
the  back  of  each  return  respectively),  be  obliged  to  come  and 
pay  in  full  for  the  land,  to  the  Receiver  General,  on  the  new 
terms  of  five  pounds  sterling  per  hundred  acres,  or  value 
thereof,  in  current  money  of  Pennsylvania,  at  the  rate  of 
exchange  between  the  cities  of  London  and  Philadelphia,  with 
interest  from  six  months  after  the  date  of  such  application  to  the 
time  of  payment,  and  the  quit-rent  to  be  one  penny  sterling  per 
acre.  And  on  producing  to  the  Secretary  of  the  Land  Office, 
the  Receiver  General's  receipt  in  full  for  the  land,  a  Warrant 
shall  issue  to  the  Surveyor  General  to  accept  and  make  return 
of  the  survey  into  the  Secretary's  Office,  who  shall,  on  receipt 
thereof,  make  out  the  patent  with  all  reasonable  expedition, 
unless  the  Commissioners  of  Property,  on  account  of  some  other 
person  having  a  prior  claim,  or  other  just  reason,  shall,  for  pre- 
venting any  of  the  mischiefs  before  specified,  see  good  cause  to 
refuse  such  applier  a  patent.  And  every  applier  for  land  is  to 
take  notice,  that  if  he  shall  neglect  to  shew  the  Deputy  Sur- 
veyor the  land  at  the  time  appointed,  or  shall  not  pay  to  the 
Receiver  General  the  full  purchase  money  within  the  said  six 
months  next  after  the  return  of  the  survey  as  aforesaid,  that 
then,  in  such,  or  either  of  these  cases,  the  Proprietaries,  or  their 
Commissioners  of  Property,  shall  be  at  full  liberty  to  grant  the 
land  to  any  other  person  or  persons. 

"  Fifth. — That  all  persons  possessing  or  claiming  lands,  on 
account  of  any  settlements  or  improvements,  are  required  to 
enter  their  applications,  in  the  Land  Office,  whether  on  the 
east  or  west  side  of  Susquehanna,  and  to  bring  with  theoa 
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authentic  certificates  from  some  neighbouring  magistrate,  of  the 
nature  of  their  improrements,  and  the  time  when  their  settle- 
ments first  began,  and  in  default  or  neglect  of  such  applierso  to 
do  within  sU  months  from  the  time  of  opening  said  office  on 
the  fifth  of  August  next,  the  application  of  any  other  person  or 
persons  will  be  received  for  such  lands. 

"  Sixth. — That  as  by  the  almost  total  stop  put  by  the  late 
Indian  wars  to  surveying  on  the  west  side  of  Susquehanna  a 
great  many  warrants  on  that  side  of  the  said  rirer  yet  remain 
unexecuted,  the  Proprietaries'  Commissioner  of  Property  and 
agents,  judge  it  necessary  to  open  the  office  first  for  the  east 
side  of  that  river,  in  order  to  give  farther  time  to  the  deputies 
to  execute  and  return  the  former  warrants  for  land  on  the  west 
side.  And  therefore  notice  is  hereby  given,  that  on  the  fifth 
day  of  August  next,  the  Land  Office  will  be  opened  for  receiv- 
ing applications  for  lands  on  the  east  aide  of  the  river  Susque- 
hanna only,  upon  the  plan  and  terms  aforesaid,  and  will  be 
opened  also  for  receiving  the  like  applications  for  land  on  the 
west  side  of  Susquehanna,  as  soon  as  the  said  business  yet 
remaining  to  be  done  there  shall  be  completed,  or  in  such  for- 
wardness as  to  admit  of  it,  whereof  due  notice  will  be  given. 

"  And  further.  That  as  a  considerable  part  of  the  Proprie- 
taries' pure  base- money  remains  unpaid  for  many  plantations 
which  have  been  settled  a  great  number  of  years,  notwithstand- 
ing the  owners  thereof  bavebeen  frequently  called  on,  by  public 
advertisements  to  pay  for  the  same  ;  all  persons,  therefore,  who 
have  not  yet  taken  out  their  patents  for  any  such  lands,  are  re- 
quired, between  this  and  the  first  day  of  March  next,  to  come 
and  take  out  their  patents  for  the  said  old  surveyed  lands,  to 
prevent  that  trouble  and  inconvenience,  both  to  themselves,  and 
to  the  ol!ice,  wbicb  must  necessarily  ensue  from  their  neglecting 
longer  to  complete  their  titles.  ^ 

William  Petehs,  Secretary." 
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2d  Smith,  163. 

Instructions  to  Deputy-Surveyors.     3d  October,  1765. 

Min.  Book  1,  page  7. 

"  Now  know,  that  for  your  better  guidance  and  direction  in 
the  execution  of  the  said  commission,  we  have  thought  fit  to 
enjoin  the  following  instructions  for  your  observation : — 

'^  1st.  You  shall  faithfully  execute  every  such  warrant  as  shall 
be  directed  to  you,  to  the  best  of  your  skill,  knowledge  and 
understanding,  according  to  the  express  words  and  order  of  such 
warrants,  and  no  otherwise,  without  special  leave  first  had  from 
us  for  your  so  doing. 

"  2d.  You  shall  not  execute  any  warrant  upon  any  surveyed 
lands,  or  manors,  or  reputed  manor  lands,  or  on  any  other  land 
appropriated  to  our  use,  by  any  former  survey,  unless  such  lands 
be  expressly  mentioned  in  your  warrant. 

'^  3d.  You  shall  lay  out  all  lands  as  regular  and  nearly  conti- 
guous, as  the  places  will  bear,  admit  or  allow  of,  unless  directed 
by  your  warrant  to  the  contrary. 

"  4th.  You  shall  make  returns  of  every  warrant  into  the  Sur- 
veyor-General's Office  at  Philadelphia,  with  a  protracted  figure 
of  the  land  exactly  performed,  and  the  field  works  annexed,  and 
that  within  six  months  after  the  receipt  of  such  warrants  or  order 
6f  survey  ;  but  if  any  thing  shall  happen  that  the  survey  cannot 
possibly  be  performed  within  that  time,  you  shall  transmit  an 
account  in  writing  into  the  Surveyor-General's  Office,  contain- 
ing the  reason  of  such  delay. 

^^  5th.  You  shall  not  deliver  unto  any  person  whatsoever,  any 
draughts,  plots  or  field  works  of  his  land  before  your  return  be 
made  into  the  Surveyor- General's  Office,  and  be  there  allow- 
ed of. 

^^  6th.  You  shall  not  make  use  of  any  chain-carriers,  but  such 
as  are  of  known  honesty,  and  of  good  repute  amongst  their 
neighbours,  which  chain-carriers  shall  take  a  solemn  attestation 
before  some  magistrate,  justly  and  exactly  to  execute  their  trust 
without  favour,  partiality  or  afiection. 
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"  7th.  You  shall  not  make  return  of  any  surreys  but  what 
hath  been  actually  made  by  you  on  the  spot ;  and  you  shall 
take  care  that  all  out  lines  and  bounds  shall  be  ^ly  and  visibly 
marked  before  you  quit  the  field. 

"  8th.  You  shall  keep  feir  and  regular  entries  in  order  of 
time,  of  all  surreys  and  re-sutFeys  by  you  made  from  time  to 
time,  in  pursuance  of  any  warrant  or  order  of  surrey,  which  you 
shall  receive,  with  a  draught  or  plot  thereof,  and  field  works 
annexed,  in  books  to  be  by  you  kept  for  that  purpose,  and  our 
Surveyor-General  shall,  from  time  to  time,  have  free  access  to 
the  said  books  of  entries  and  other  papers,  relating  to  your  office 
as  Deputy-Surveyor,  when  he  shall  think  necessary ;  and  the 
said  book  of  entries,  and  other  papers  relating  to  your  said  office 
shall  be  by  you  (or  those  into  whose  hands  your  papers  may  fall 
ailer  your  decease,)  delivered  up  into  the  bands  of  our  Surveyor- 
General  for  the  time  being,  or  such  other  persons  as  we  shall 
'appoint,  when  you  (or  those  into  whose  hands  your  papers  may 
fall,)  shall  be  by  us  thereunto  required. 

"  9th.  Out  of  all  fees  that  you  receive  for  surveying,  or  re- 
surveying  of  lands  or  lots  during  the  force  of  your  commission, 
you  shall  pay  unto  our  Surveyor-General,  the  full  third  part 
thereof.  For  the  true  performance  of  which  instructions  you 
shall  give  bond  to  us  with  securi^  in  the  sum  of  jG  and 

agn  a  counterpart  of  these  presents  by  indenture. 

"To  A.  B., Surveyor." 


Additional  Instructioni  to  Deputy-Surveyors. 

"  In  consequence  of  sundry  letters  received  from  the  honour- 
able Proprietaries,  and  the  new  regulations  in  the  Land  Office, 
you  are  to  observe  the  following  rules  and  orders  in  surveying 
of  all  lands  in  this  Province,  as  part  of  your  instructions. 

"  Ist.  You  shall  survey  for  the  use  of  the  honouralile  the 
Proprietaries,  in  regular  figures  generally,  one-tenth  of  all  lands, 
or  five  hundred  acres  out  of  every  five  thousand  acres  that  you 
shall  surrey,  and  make  return  thereof  for  their  use  on  a  warrant 
dated  the  13th  of  October,  1760. 
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**  2d.  By  their  direction  and  order,  you  are  not  to  survey  on 
any  one  \varrant,  more  land  than  ten  per  cent,  over  and  above 
the  quantity  mentioned  in  such  warrant,  with  the  usual  allow- 
ance of  six  per  cent.,  and  this  rule  you  are  to  observe  with 
respect  to  all  past  warrants,  not  yet  executed,  as  near  as  reason- 
ably may  be. 

**  3d.  You  are  not  to  survey  any  of  the  Proprietaries'  vacant 
or  unappropriated  land  whatever,  on  any  ticket  or  order  from 
any  person  but  the  Surveyor-General y  nor  unless  you  have  a 
copy  of  a  regular  warrant,  or  application  numbered,  and  to  you 
directed  by  the  Surveyor-General  himself,  or  his  order. 

**  4th.  You  shall  lay  out  all  lands  that  adjoin  rivers  or  large 
creeks,  at  least  three  times  the  length  from  the  river  or  creek, 
as  they  are  laid  out  in  breadth  on  the  said  river  or  creek,  so 
that  each  purchaser  may  have  a  proportionable  front  on  the 
water,  provided  the  ground  will  in  any  wise  admit  of  it,  and  to 
lay  out  all  lands  contiguous,  and  as  regular  as  possible ;  and 
you  are  to  give  at  least  ten  days'  notice  in  each  township  in 
your  district,  by  fixing  up  advertisements,  or  otherwise,  in  one 
or  more  of  the  public  places  therein,  signifying  at  what  time 
you  will  attend  to  that  township  to  execute  the  new  applications 
for  all  lands  therein,  requesting  all  persons  concerned  to  attend, 
and  provide  to  have  their  business  completed. 

"  5th.  You  shall  execute  every  application  to  you  directed, 
and  make  return  thereof  into  the  Surveyor-General's  Office, 
within  six  months  after  the  date  of  such  application,  provided 
the  persons  who  shall  obtain  the  same,  or  some  other  person  in 
their  behalf,  will  attend  and  shew  the  land  to  be  surveyed,  and 
pay  for  surveying  the  same  as  soon  as  completed  ;  but  in  case 
the  applier,  or  some  person  for  him  or  her,  do  not  show  the 
land,  and  also  pay  the  fees  for  surveying  as  soon  as  the  same  is 
done,  or  any  other  reasonable  cause  shall  oblige  you  to  delay  the 
execution  thereof,  you  shall  enter  your  reasons  for  not  perform- 
ing the  same  on  the  back  of  the  copies  of  such  applications,  and 
transmit  an  account  thereof  to  the  Surveyor-General,  with  all 
convenient  speed ;  and  you  may  observe  by  the  regulations 
proposed  in  the  Land  Office,  that  much  will  depend  on  the  care 
and  despatch  of  the  Deputy-Surveyor,  and  I  desire  tlie  people 
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may  not  have  any  cause  of  complaint  of  your  neglecting  their 
business." 

Signed  by  the  Surveyor-General. 


Commission  to  Thomas  Smith,  Deputy-Surveyor,  dated  10  Feb. 

1769. 

**  Article  3d. — You  are  not  to  survey  any  of  the  Proprieta- 
ries' vacant  or  unappropriated  land  whatever,  on  any  ticket  or 
order  from  any  person  but  the  Surveyor-General,  nor  unless  you 
have  a  copy  of  a  regular  Warrant  or  application,  numbered  and 
to  you  directed  by  die  Surveyor- General  himself,  oi  his  order. 

"  Article  4th. — You  shall  lay  out  all  lands  that  adjoin  rivers 
or  large  creeks,  at  least  three  times  the  length  from  the  river  or 
creek  as  they  are  laid  out  in  breadth  on  said  river  or  creek,  so 
that  each  purchaser  may  have  a  proportionable  front  on  the 
water';  provided  the  ground  will  in  anywise  admit  of  it ;  and 
to  lay  out  all  lands  contiguous  and  as  regular  as  possible ;  and 
you  are  to  give  at  least  ten  days  notice  in  each  township  in 
your  district,  by  fixing  up  advertisement  or  otherwise,  in  one  or 
more  of  the  public  places,  therein  signifying  at  what  time  you 
will  attend  in  that  township  to  execute  the  new  application  for 
all  lands  therein,  requesting  all  persons  concerned  to  attend  and 
provide  to  have  their  business  completed. 

**  Article  5th. — You  shall  execute  every  application  to  you 
directed,  and  make  return  thereof  into  the  Surveyor-General's 
Office  within  six  months  after  the  date  of  such  application.  Pro- 
vided the  persons  who  shall  obtain  the  same,  or  some  other 
person  in  their  behalf,  will  attend  and  shew  the  land  to  be  sur- 
veyed and  pay  for  surveying  the  same  as  soon  as  completed ; 
but  in  case  the  applier  or  some  person  for  him  or  her  do 
not  shew  the  land,  and  also  pay  the  fees  for  surveying  as  soon 
as  the  same  is  done,  or  any  other  reasonable  cause  shall  oblige 
you  to  delay  the  execution  thereof,  you  shall  enter  your  reasons 
for  not  performing  the  same,  on  the  back  of  the  copies  of  such 
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application,  and  transmit  an  account  thereof  to  the  Sunreyor* 
General  with  all  convenient  speed.  And  you  may  observe  by 
the  regulations  proposed  in  the  Land  Office,  that  much  will 
depend  on  the  care  and  despatch  of  the  deputy-Surveyor,  and  I 
desire  the  people  may  not  have  any  cause  of  complaint  of  your 
neglecting  their  business. 

John  Lukens,  S.  G." 


^'  Note. — ^You  are  to  give  some  name  to  each  survey  you  shall 
return  into  my  office.'* 


I  can't  find  this  instruction  as  to  the  extent  of  front  on  navi- 
gable streams,  on  any  other  commission  dated  before  the  Revo- 
lution, and  the  paper  in  which  it  is  found  is  endorsed,  '^  Addi- 
tional instructions  to  Thos.  Smith." 

This  direction  is  found  in  the  additional  instructions  before 
given.     Though  not  in  those  given  with  the  commission. 

There  is  another  clause  in  the  additional  instructions,  and  in 
those  to  Thomas  Smith ;  viz. :  They  were  to  survey  the  land, 
provided  the  owner,  or  some  person  for  him,  shewed  the  place 
intended  to  be  taken,  and  pay  for  sturveying  the  same  as  soon  as 
completed* 

The  fact,  that  the  owner  had  paid,  or  not  paid  the  surveying 
fees,  had  much  weight  on  ^  trial  in  which  the  question  of  aban- 
donment arose. 


On  the  3d  October,  1765,  (Minute  Book  1,  page  7,)  the  fol- 
lowing additional  instructions  on  this  subject,  were  given  by 
the  Surveyor-General  to  his  Deputies : 


"  I  am  particularly  ordered  by  the  Governor  and  Proprietary 
agents,  to  enjoin  you  to  be  very  careful  in  every  survey  you 
make,  either  in  applications  for  land  as  unimproved,  or  oh 
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Warrants  for  improvements  since  the  opening  the  office  for 
granting  land  on  the  new  plan,  the  5th  August  last,  that  where 
you  find  any  improrement  on  the  land,  you  are  fully  to  inform 
yourself,  and  report  to  the  office,  with  your  return  of  the  survey, 
when  such  settlement,  or  improvement,  was  first  begun,  and 
where  the  land  has  no  improvement  on  it,  but  joins  some  other 
land  of  the  apptiersj  which  has  been  settled  or  improved,  or  has 
been  granted  to  him  by  Warrant,  you  are  then  to  express  in 
your  draft,  or  return  of  survey,  that  it  joins  such  other  land  of 
the  appliier's." 

In  consequence  of  this  order,  a  coluipn  was  left  in  the  War- 
rant Book,  headed  "  when  improved."  After  the  return  of  sur- 
vey, the  date  of  the  improvement  as  returned  by  the  Surveyor, 
was  inserted  in  this  column  opposite  the  Warrant,  and  interest 
was  charged  when  the  owner  came  to  patent  according  to  this 
entry.  These  entries  were  not  always  specific ;  sometimes  the 
entry  was  '^  settled"  four,  five  or  six  years  ago,  as  the  case  might 
be,  and  sometimes  the  date  of  settlement  was  more  than  twenty 
years  back.  If  the  date  of  settlement  was  before  the  year  1732, 
the  price  to  be  paid  when  patenting  was  j£10  per  hundred  acres. 
If  after  1732,  Jei5  10.(x) 


2d  Smith,  164. 

On  the  1st  August,  1766,  the  office  was  opened  on  the  new 
plan,  for  the  West  side  of  Susquehanna,  on  the  same  terms  as 
on  the  East  side. 

It  had  been  the  practice  to  survey  large  tracts  of  land  upon 
Warrants  calling  for  but  a  small  number  of  acres;  fifty  %cres 
Warrants  were  usual,  and  several  hundreds  had  been  returned 
on  them:  and  Warrants,  in  general,  were  permitted  by  this 
custom,  to  cover  a  large  overplus.  To  restrain  this  practice, 
the  following  orders  were  issued : 

(X)  See  above,  Chapter  IV. 


aoe        ORDERS  RELATIVE  TO  SURVEYS. 

*'  April  13th,  1767.  Upon  its  being  represented  that  many 
surveys  are  made,  and  making,  >¥hieh  contain  more  land  than 
the  Warrant  or  application  specifies,  the  Governor  orders,  that 
no  surveys  be  received  consisting  of  more  than  10  acres  per 
cent,  above  the  quantity  specified  in  the  Warrant  or  applica- 
tion." 

[Minute  Book  1,  page  69.] 


"  May  1st,  1767.  Upon  the  representation  of  the  Surveyor- 
General,  that  great  numbers  of  Surveys  had  been  returned,  both 
on  Warrants  and  applications,  exceeding  the  quantities  men- 
tioned in  the  Warrants  or  applications,  and  the  ten  per  cent, 
allowed  the  Surveyors  to  exceed  ;  and  at  this  time  to  cut  oflfthe 
excesses  of  those  surveys,  would,  in  a  manner,  put  a  stop  to 
the  business  of  the  whole  Province.  And  it  appearing  that  the 
Surveyors  have  certified,  that  in  many  cases  these  excesses  of 
quantity  are  to  the  advantage  and  interest  of  the  Proprietors,  as 
they  include  land  which  by  itself  would  probably  never  be 
taken  up  from  its  barrenness.  The  Governor  is  pleased  to 
order,  that  as  to  what  is  past^  the  Surveyor-General  receive  the 
returns  of  the  surveys,  though  they  should  exceed  the  quantities 
mentioned  in  the  Warrants  or  applications,  and  the  ten  per  cent. 
But  that  for  the  future,  he  strictly  charge  his  deputies,  that  they 
shall  not,  on  any  pretence,  return  more  than  the  quantity,  with 
the  usual  allowance  for  roads,  and  the  ten  per  cent.,  upon  pain 
of  being  obliged,  at  their  own  expense,  to  rectify  any  surveys 
they  shall  return  with  such  excess  of  quantity," 

[Minute  Book  I.,  page  74.] 


This  order,  though  so  positive  and  peremptory,  does  not 
appear  to  have  produced  much  eflfect.  Not  only  surveys  made 
before  the  order,  but  those  made  immediately  after,  and  long 
after,  though  containing  on  the  face  of  the  return  more  than  ten 
per  cent,  above  the  quantity  specified  in  the  Warrant,  were 
received  in  the  Land  Office,  and  sanctioned  by  decisions  in 
Court,  unless  there  was  an  interference  with  some  prior  right. 
If  a  survey  interfered  with  a  prior  right  or  title,  what  exceeded 
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ten  per  cent,  on  the  call  of  the  Warrant,  was  sometimes  rejected 
by  the  Survey  or- General,  and  sometimes  cut  off  by  the  decision 
of  a  Court  and  jury  on  trial. (o) 


Although  the  advertisement  stated  that  the  office  would  not 
open  for  the  sale  of  lands  on  the  West  side  of  the  Susquehanna 
until  the  1st  August,  1766,  yet  on  the  28th  July,  1766,  thirty- 
six  warrants,  of  400  acres  each,  (which  were  surveyed  to  aver- 
age more  than  six  hundred  acres  each,)  were  granted  to  John 
Baynton  and  Samuel  Wharton,  in  consideration  of  four  hundred 
pounds  sterling,  paid  in  a  bill  of  exchange,  which  shows  even 
so  late  as  that  time  that  lands  were  sold  at  a  lower  rate  where 
cash  was  paid. 

On  the  31st  of  July,  the  following  Warrants  were  granted, 


"  Dr.  Wm.  Smith,  for  200  acres. 
Hugh  Brady,      100     " 
Edward  Ward,  300     » 
James  Dalton,    300     " 
Edward  Keney,  300    " 

These  five  were  granted  in  lieu  of  five  several  warrants  to 
the  same  persons,  the  land  in  which  had  been  taken  in  older 
fights ;  which  shows  that  at  this  time  the  regulation  contained 
in  the  Acts  of  Assembly  in  1701  and  1711,  and  which  are  fuUy 
recognized  in  the  Commission  of  Property  in  1701,  continued 
to  be  acted  on  by  the  Proprietaries  and  their  officers,  and  I 
think  there  is  scarcely  any  one  year  from  1701  to  1773-4,  in 


M  '^  Elliot'i  Lone  t.  BoimGt,  3  YmIm,  287.  Lamtt  ot  Gripe  t.  lialrd,  3 
Yeitea,  538,  and  &  luliMqusnt  triU  of  the  aune  caw,  leporled  in  the  next  io<umc 
of  YeatBi's  Report!.    Stoinmeti  v.  Young,  2  BIdd.  520;  .VGill  t.  CaufTntiui,  1 


/-" 
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which  the  books  will  not  show  warrants  granted  to  make  com- 
pensation for  lands  before  granted,  and  which  had  been  lost  by 
interference  with  prior  rights. 


On  the  1st  August,  1766,  locations  were  received  and  num- 
bered as  stated  below. 

"  No.  1,  to  Joseph  Shippen,  for  1000  acres,  on  both  sides  of 
Juniata  creek,  where  said  branch  runs  out  of  the  Allegheny 
mountain,  and  extending  down  the  creek." 

"  No.  2,  Edward  Shippen,  1000  acres  below  the  above,  and 
where  the  stream  breaks  through  a  Piney  ridge." 

The  advertisement  stated  that  no  application  for  more  than 
three  hundred  acres  would  be  received  without  a  special  order 
from  the  Governor,  yet  no  special  order  appears  for  these  two, 
which  were  for  one  thousand  acres.  Edward  Shippen^s  grant 
was  tried  and  held  good  in  court. 

The  number  of  applications  issued  on  the  1st  August,  1766, 
was  six  hundred  and  sixty-nine.  The  whole  number  issued 
undei  that  advertisement  was  five  thou^nd  five  hundred  and 
ninety-five.  Of  these  four  thousand  six  hundred  and  seventy- 
two  were  issued  in  the  years  1766  and  1767.  The  last  of 
these  locations  were  issued  30th  August,  1769. 

Although  the  advertisement  directed  those  who  had  settled 
farms  to  apply  for  Warrants,  yet  many  of  these  locations  called 
for  improvements,  and  stated  when  they  were  commenced.  la 
one  case,  a  judge  of  the  Supreme  Court  stated  that  an  applica- 
tion calling  for  an  improvement  four  years  ago,  was  contraiy  to  the 
regulation  of  the  Land  Office,  which  required  Warrants  in  case 
of  improvements.  Yet  this  was  a  mistake.  In  a  new  trial  of 
the  same  case  the  counsel  read  more  than  thirty  locations  call- 
ing for  improvements,  and  showed  fifteen  patents  issued  on  part 
of  these,  in  which  interest  had  been  calculated  from  the  date 
of  the  improvement.     This  induced  the  same  judge,  who  pre- 
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ai^ed  at  the  second  trial,  to  acknowledge  that  he  had  made  a 
mistake  on  a  former  occasion,  and  is  another  instance  in  vfaich 
the  usage  in  the  Land  Office  prevailed  over  what  appeared  to 
be  the  regulations  of  the  Commissioners  of  Property. 

And  uniformly  where  the  location  on  the  face  of  it,  or  the 
return  of  the  Deputy  Surveyor,  showed  that  an  actual  improve- 
ment had  been  made,  the  price  and  interest  were  calculated 
accordingly.  If  made  before  July,  1766,  the  price  was  JC15 
10*.  per  hundred  acres ;  if  after  that  period,  j£5  sterling.(&] 


I  have  recited  the  following  entries,  to  show  that  Vacating 
Warrants  had  not  entirely  ceased  at  the  period  at  which  we  have 
arrived.  Among  the  last  of  the  Vacating  Warrants  are  the  fol- 
lowing, viz : 

"  1766,  3rd  July,  and  is  for  140  acres  of  land  in  Lebanon 
township,  Lancaster  county,  previously  granted 
to  Adam  Groyle,  but  be  not  complying  with 
the  conditions,  &c.,  has  become  forfeited." 

There  are  two  or  three  other  Vacating  Warrants  issued  the 
same  year. 

I  give  the  following  as  instances  to  show  that  even  at  that 
period  some  Warrants  had  been  mislaid. 

On  the  10th  September,  1766,  a  Warrant  to  Joseph  Drennin, 
to  accept  a  survey  of  112  acres,  made  on  Warrant  dated  12th 
February,  1756,  granted  to  Samuel  Jackson,  was  sold  to  the 
said  Drennin,  as  represented  by  Jackson's  heirs,  which  Warrant 
is  not  now  to  be  found. 

On  the  12th  November,  1766,  another  Warrant  to  Sebastian 
Roodt,  to  accept  a  survey  on  a  Warrant  dated  19th  May,  I76G, 


(»)  See  >boTe,  Chtptar  IV; 
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which  Warrant  was  lost.     There  are  several  such  entries  scat- 
tered through  the  Warrant  books. (e) 

Another  Escheat  Warrant 

On  the  14th  May,  1768,  an  escheat  warrant  and  order  to  re- 
survey  a  tract  of  land  of  200  acres,  granted  by  patent  on  the 
25th  of  4th  mo.,  1690,  to  Peter  Groom  in  Southampton  town- 
ship, 50  acres  of  which  Philip  Amor  became  entitled  to,  and 
died  without  issue,  whereby  it  became  an  escheat  to  the  Pro- 
prietary. 

The  following  will  show  that  Warrants  above  the  usual 
quantity,  still  continued  to  be  granted  to  Proprietary  officers  and 
others,  for  particular  reaSons. 

On  the  7th  November,  1771,  a  Warrant  to  Lynford  Lardner 
for  three  thousand  acres,  in  the  Great  Swamp,  partly  on  the 
Southerly  side  and  partly  on  the  Northerly  side  of  the  path 
leading  from  Sheholy  to  Wyoming,  and  on  the  third  and  fourth 
creeks  from  Sheholy  aforesaid,  and  is  about  twenty  or  thirty 
miles  by  computation  from  the  last  mentioned  place. 

On  the  same  day  a  Warrant  issued  to  the  same,  for  two  thou- 
sand acres,  at  a  place  called  by  the  Indians  Walwamacks,  in- 
cluding the  head  of  one  of  the  before  mentioned  creeks. 

On  the  1st  August,  1766,  there  were  issued  eighty-six  War- 
rants. Of  these  eighty-six,  a  great  number  call  for  improve- 
ments, though  a  very  few  of  them  state  the  dates  of  the  im- 
provements. If  the  date  of  the  improvement,  as  shown  by  the 
Warrant  or  return  of  the  Deputy  Surveyor,  was  before  July, 
1766,  the  price  of  the  Warrant  was,  as  we  have  stated  in  the 
case  of  applications,  JS15  10^.  per  hundred  acres.  (/) 

Although  the  proclamation  of  1765  asserted  positively,  that 
it  and  the  survey  on  it  would  be  void  unless  the  purchase 
money  was  paid  according  to  its  terms,  yet  little  attention  was 
paid  to  this  part  of  it.     No  money  was  paid  on  one-twentieth 


(e)  See  above,  Chapter  IX.  (/)  See  above,  Chapter  IV. 
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of  them  within  a  year.  Probably  some  other  proclamations 
were  issued  by  the  Proprietary;  for  more  money  was  paid  to 
the  Receiver  Greneral  for  a  few  months  after  the  1st  of  August, 
1766y  than  had  been  paid  within  the  same  period  at  any  time 
before.  These  payments,  however,  were  made  on  Warrants 
granted  long  before ;  some  of  them  twenty  and  thirty  years 
before. 

I  hare  said  that  eighty-six  Warrants  issued  on  the  1st  of 
August,  1766.  On  the  £ace  of  them  the  warrantees  agreed  to 
pay  within  three  or  six  months ;  the  payments,  however,  for 
the  next  year,  did  not  amount  to  one  in  ten. 
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Opening  of  the  Land  Office  for  land*  in  the  New  Pnrehaae,  in  17G9.  LoUeiy 
of  3d  April,  1 769.  Special  grants.  In  1 769.  Appiications,  Warranto  and  Sor- 
▼eys,  in  1769,  and  sabsequently. 


^^  At  a  special  meeting  at  the  Governor's,  on  Wednesday  the 
25th  day  of  January,  a.  d.  1769. 

**  Present, 

*^  The  Governor,  Mr.  Hamilton. 
«  The  Sec'y,  Mr.  Tilghman. 
"  The  Auditor-Gen.,  Mr.  Hockley. 
«  The  Rec'r-Gen.,  Mr.  Physick. 
^^  The  Surveyor-Gen.,  Mr.  Lukens. 

"  The  Board,  assisted  hy  Mr.  Hamilton,  took  into  considera- 
tion the  terms  on  which  the  Office  should  open  for  the  late  New 
Purchase,  and  are  of  opinion  that  the  application  plan  in  general 
be  continued ;  but  are  of  opinion  that  there  should  be  some 
alteration  as  to  the  time  of  returning  the  surveys  and  paying  for 
the  land,  and  taking  out  Patents,  which  is  referred  to  further 
consideration." 


"  Advertisement. 

^'  The  Land  Office  will  be  opened  on  the  3d  day  of  April 
next,  at  10  o'clock  in  the  morning,  to  receive  applications  from 
all  persons  inclinable  to  take  up  lands  in  the  New  Purchase, 
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upon  the  terms  of  jG5  sterling  per  hundred  acres,  and  one  penny 
per  acre  per  annum  quit-rent.  No  person  will  be  allowed  to 
take  up  more  than  300  acres,  without  the  special  license  of  the 
Proprietaries  or  the  Governor.  The  surreys,  upon  all  applica- 
tions, are  to  be  made  and  returned  within  six  months,  and  the 
whole  purchase  money  paid  at  one  payment,  and  Patent  taken 
out  within  twelve  months  from  the  date  of  the  application,  with 
interest  and  quit-rent  irom  six  months  alter  the  application.  If 
there  be  a  failure  on  the  side  of  the  party  applying,  in  either 
procuring  his  surrey  and  return  to  be  made,  or  in  paying  the 
purchase- money  and  obtaining  the  Patent,  the  application  and 
survey  will  be  utterly  void,  and  the  Proprietaries  will  be  at 
liberty  to  dispose  of  the  land,  to  any  other  person  whatever. 
And  as  the  terms  will  be  strictly  adhered  to  by  the  Proprieta- 
ries, all  persons  are  hereby  warned  and  cautioned  not  to  apply 
for  more  land  than  they  will  be  able  to  pay  for  in  the  time  herel^ 
given  for  that  purpose. 

"  By  order  of  the  Governor. 

Jahes  Tilghhah, 

Secretary  of  the  Land  office. 
"  Philadelphia,  Land  Office,  Feb.  23d,  1769. 


"  N.B. — So  long  a  day  is  fixed  to  give  the  back  inhabitants 
time  to  repair  to  the  Office." 

It  appears  by  the  advertisement  above,  that  no  alteration  was 
made  as  to  the  time  of  surveying  and  Patenting ;  nor  was  the 
limited  period,  in  either  of  the  purchases,  or  under  previous 
Warrants,  either  as  to  surveying  or  Patenting,  ever  generally 
regarded  by  the  people.  They  were  indulged  from  time  to 
time.  As  to  the  Proprietaries,  no  forfeitures  were  insisted  on ; 
and  by  various  proclamations  and  advertisements,  after  the 
respective  periods,  any  forfeiture  may  be  presumed  to  have 
been  waived,  by  demanding  the  performance  of  the  terms  or 
conditions.  And  on  the  254  of  April,  1774,  by  a  notice,  which 
is  filed  in  the  Surveyor-General's  Office,  it  is  stated,  "  That  as 
the  several  Deputy-Surveyors  propose  ^ring  due  attendance 
in  their  respective  districts  throughout  the  Province,  the  present 
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sammer,  all  persons  who  have  entered  applications  for  land,  and 
have  not  got  them  surrejed,  are  hereby  desdred  to  attend  the 
Deputy-Surreyor,  in  whose  district  the  land  may  be,  shew  the 
same,  pay  the  charges  of  suryeying,  in  order  that  the  same  may 
be  returned  into  the  Surreyor-GeneraPs  and  Secretary's  Offices, 
in  order  for  Patenting,  (agreeably  to  an  advertisement  published 
by  the  Secretary  of  the  Land  Office,)  by  order 

of  his  honour  the  Goremor. 
John  Lvkess, 

Surveyor-General." 


By  the  Act  for  opening  the  Land  Office  in  1781  and  1782, 
and  by  many  subsequent  Acts,  the  time  for  the  payment  of  pur- 
chase-money was  extended,  and  is  still  extended.  As  these 
Acts  of  Assembly  are  in  all  our  law  books,  and  some  of  them 
very  long,  I  refer  the  reader  to  the  volumes  of  our  Acts  of 
Assembly  for  them. 

Preferences,  however,  there  were  previous  to  opening  the 
office ;  and  to  a  very  considerable  extent  of  the  choicest  lands. 
One  of  the  inducements  to  the  purchase  of  1768,  was  the 
accommodation  of  the  officers  of  the  Provincial  regiments,  who 
had  served  during  the  Indian  campaigns,  and  were  desirous  (as 
they  represented)  to  settle  together.  One  hundred  and  four 
thousand  acres  were  appropriated  for  this  purpose  ;  twenty-four 
thousand  of  which  quantity  were  for  the  benefit  of  the  officers 
of  the  first  and  second  Battalions.  Large  preferences  were 
also  given  to  individuals.  These  were  called  special  grants, 
and  were  excepted  out  of  the  lottery.  The  officers'  lands.  Pro- 
prietary reservations,  and  special  grants,  a  few  instances 
excepted,  were  surveyed  and  appropriated  previous  to  opening 
the  office ;  and  so  notoriously  done,  as  to  prevent  any  deceptiim 
on  the  people,  who  of  course  avoided  these  surveys  in  the 
descriptions  of  their  locations. 

The  third  day  of  April,  1769,  being  appointed  for  opening 
the  Land  Office  for  the  New  Purchase,  made  at  the  treaty  of 
Fort  Stanwix ;  and  it  being  known  that  great  numbers  of  people 
would  attend,  ready  to  give  in  their  locations  at  the  same 
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instant,  it  was  the  opinion  of  the  Governor  and  Proprietary 
agents,  that  the  most  unexceptionable  method  of  receiving  the 
locations,  would  be  to  put  them  all  together,  (after  being 
received  from  the  people,}  into  a  box  or  trunk,  and  after  mix- 
ing them  well  together,  to  draw  tbem  out  and  number  tbem  in 
the  order  they  should  be  drawn,  in  order  to  determine  the  pre* 
ference  of  those  respecting  vacant  lands.  Those  who  bad  set- 
tled plantations,  especially  those  who  settled  by  permission  of 
the  commanding  officers  to  the  Westward,  were  declared  to 
have  a  preference.  But  those  persons  who  have  settled  or 
made  irtiat  they  call  improvements,  since  the  purchase,  should 
not  thereby  acquire  any  advantage. 

The  locations,  (after  being  put  into  a  trunk  prepared  for  the 
purpose,  and  frequently  well  mixed,)  were  drawn  out  in  the  fol- 
lowing order  by  an  indifferent  person. 

Here  follow  the  names,  numbers,  and  descriptions. 

"  The  Book  of  entries  of  applications,  taken  in  the  Land 
Office  for  vacant  lands  within  the  last  Indian  purchase,  to  be 
surveyed  and  returned  on  the  terms  and  conditions  set  forth  in 
an  advertisement  published  by  the  Secretary  for  opening  the 
said  office  for  the  same  purchase. 

'*  Col.  Francis.  Col.  Clayton.  Major  De  Haas.  Capt. 
Irwin.  Capt.  Plunket.  Capt.  Hunter.  Capt.  Kern.  Capt. 
Green.  Capt.  Honseker.  Capt.  Leines.  Capt.  Hendricks. 
Capt.  Brady.  Capt.  W,  Piper.  Capt  Boucher.  Lieut.  Steward. 
Lieut.  Wiggins.  Lieut.  Hays.  Lieut.  Nice.  Lieut.  Hun- 
sicker.  Lieut.  Askey.  Lieut.  M'Callister.  Ensign  William 
Pipw.  Enagn  M'Mean.  Ensign  Moirow.  Ensign  Stine. 
Ehuign  Forster. 

"  The  above  officers  of  the  1st  and  2d  Battalion  of  Pennsyl- 
vania Regiment,  and  who  served  under  Col.  Bonquet  in  1764, 
apply  for  twenty-four  thousand  acres  of  land,  to  be  taken  up  on 
the  waters  of  the  West  Branch  of  the  river  Susquehanna,  in  not 
less  than  eight  thousand  acres  in  a  tract,  and  divided  amongst 
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them  and  seated,  according  to  their  agreement  amongst  them- 
selves, and  the  concessions  of  the  Proprietaries  to  their  petition. 

TuRBUTT  Francis." 

^^  Granted  (except  that.Col.  Clajrton  is  not  allowed  to  hare  any 
share,)  upon  the  terms  expressed  in  the  Minutes  of  Property  of 
the  3rd  February,  1769. 

John  Pknn." 


One  of  the  bodies  of  eight  thousand  acres  was  laid  adjoining 
the  Northerly  side  of  the  West  branch  above  the  mouth  of  ChiU 
lisquaque  Creek. 

Another  of  the  eight  thousand  acres  was  laid  on  the  opposite 
side  of  the  river  in  Buflfaloe  Valley,  and  the  third  eight  thou- 
sand acres  on  Bald  Eagle  creek,  beginning  about  two  miles 
from  the  month  of  it. 

I  cannot  speak  so  much  of  the  first  two,  but  the  last  survey 
on  Bald  Eagle  was  made  by  Levi  Stevens,  Chaplain  of  the 
Regiment,  and  most  inaccurately  made.  When  divided  into 
tracts,  many  of  them  contained  (as  appears  by  re-surveys  since,) 
an  excess  of  over  a  hundred  acres  of  the  quantity  called  for. 


« 1769,  February  4. 
2.  Dr.  Francis  Allison, 

Paid  in  fuU  the  3d  April, 
1772,  for  1620  acres, 
and  W^  issued  same 
day.    New  Terms. 


1600  acres,  on  the  West  Branch 
of  the  river  Susquehanna,  be^ 
ginning  at  the  West  side  of  the 
mouth  of  Bald  Eagle  creek  and 
running  Westerly  up  said  river 
one  mile  and  a  half  or  more, 
then  Southerly  unto  a  White 
oak,  then  Easterly  unto  the 
above  Bald  Eagle  creek,  then 
Northerly  along  said  creek  unto 
the  place  of  beginning,  includ- 
ing the  cleared  land. 


SPECIAL  QOANTS  IN  1709. 


S10 


■*  3.  Turbutt  Francis, 
Turbutt  Francis,  Esq.,  paid 
in  full  for  2037  acres  96 
p.  the  23d  Feb'y,  1774, 
and  W*.  issued  same  day, 
(New  Terms.)  And  for 
1060  acres  64  p.,  the 
10th  June,  1774,  and  W. 
issued  the  same  day  for  it. 


"  4.  James  Tilghmas, 


*  5.  James  Tilghman, 


"  6.  Andrew  Allen, 


"  8.  Samuel  Purriance,  Jr. 


1000  acres,  on  Chillisquaqney 
creek,  to  include  600  acres 
claimed  by  Henry  Montour  and 
Bs^gned  over  to  him  for  a  Tal- 
uable  consideration,  being  the 
place  where  he,  the  said  Mon- 
tour, settled  and  built  a  house 
on  or  near  Chillisqueque  creek 
about  four  or  five  miles  above 
Fort  Augusta,  on  the  West 
Branch  of  Susquehanna. 

5000  acres,  to  be  laid  out  in  one 
or  more  tracts  on  Chillisquaque 
creek  running  into  the  West 
branch  of  Susquehanna,  next 
after  the  Officers  of  the  Penn- 
sylvania Regiment  are  served. 

500  acres,  on  the  North,  East  and 
SouUi  of  Andrew  Montour's 
reserve  on  the  West  branch. 

3000  acres,  in  Northampton  Co. 
on  Delaware,  between  Leha- 
waxin  and  Cushictung,  includ- 
ing an  old  Indian  settlement. 

300  acres,  on  the  North  side  of 
the  East  branch  of  Susque- 
hanna, adjoining  the  Manor  of 
Wyoming. 

2000  acres,  on  the  South  side  of 
the  East  branch  above  the 
Manor  of  Wyoming  on  Laho- 
nawauack. 
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<<  9.  John  Allen, 


5000  acres,  between  Chillisqua- 
que  and  Fishing  creek,  adjoin- 
ing Mr.  Tilghman's  location 
after  his  is  suryeyed. 


<^  10.  Samuel  Puryiance,  Jr.  4000  acres,  on  the  North  side  of 

the  West  branch  of  Susque- 
hanna between  Loyal  Lock. 


**  11.  Rev.  John  Ewing, 
Paid  in  full  the  1st  Aug. 
1770,  for  1150  acres,  & 
W^  issued  the  same  day. 
N.  T. 

"  12.  do. 

Paid  in  full  for  703  acres 

the  6th  January,  1773, 

and  warrant  to  accept 

issued  same  day.   N.  T. 

<<  ll  John  AUen, 


1000  acres,  on  the  South  side  of 
the  West  Branch  of  Susque- 
hanna, including  a  bottom 
where  the  letters  W.  B.  are 
marked  upon  a  tree. 

500  acres,  on  the  heads  bf  Turkey 
run,  including  the  logs  of  an 
old  cabin  on  the  South  side  of 
the  West  branch  of  Susque- 
hanna. 

5000  acres,  on  Chillisquaque 
creek  above  and  adjoining  Mr. 
Tilghman,  and  allowing  the 
same  to  extend  to  and  include 
any  of  the  branches  of  Fishing 
creek  if  there  be  occasion  to 
extend  so  &r,  in  lieu  of  No. 


^'  14.  John  Montgomeiy,  Esq. 

and  Alex'  Stewart,        1000  acres,  on  the  North  side  of 

Kishkominitas    creek,  includ- 


Alex.  Stewart  released  to 
Montgomery  who  paid 
in  full  the  3d  March, 
1773,  for  286  acres,  500 
acres  40  p.  and  58  aeres 
and  warrants  issued  to 
him  the  same  day.  N.  T. 


ing  the    mouth   of   Blackly^s 
creek  and  Blackly  town. 
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'  15,  John  Montgomeiy,  Eaq.  1000  acres,  od  the  South  side  of 
and  Alex.  Stewart, 
Jno.  Mon^mery  paid  for 
190  acres  i,  351  acres  i, 
the  same  day  as  for  the 
next  above  and  war- 
rants issued.    N.  T. 


Kiskofflinitas  creek,  below  the 
mouth  of  Blackly  creek. 


<  16.  Samuel  Purviance,  Jr.,  4000  acres,  on  the  North  side  of 
the  West  branch  of  Susque- 
hanna, including  Loyal  sock 
creek,  and  extending  along 
Susquehanna  towards  Munsey 
creek.  N.  B.  This  applica- 
tion is  in  place  of  one  between 
Loyal  Sock  and  Munsey  creek, 
issued  No.  10  which  is  relin- 
quished. 


*  17.  Alexander  M*Kee, 


'  18.  Alexander  Stuart, 
Paid  in  full  the  2Sth  Octo- 
ber, 1773,  for  888  acres 
and  107  p.  and  warrant 
issued  the  same  day. 
N.  Terms. 

*  19.  Arthur  St.  Clair, 


600  acres,  on  the  South  side  of 
the  river  Ohio  four  miles  below 
Fort  Pitt,  at  the  mouth  of  Char- 
tier's  creek,  including  an  im- 
proremeot  made  by  him. 

1000  acres,  over  the  Allegheny 
Mountain,  on  the  old  Trading 
path,  including  a  place  called 
the  Chest,  in  Cumberland 
County. 


300  acres,  on  the  East  side  of 
Loyalhanna  creek,  apposite  to 
the  Great  bend  of  the  creek, 
and  extending  downwards 
about  four  miles  above  Fort 
Ligonier." 


r, 
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The  number  of  applications  entered  for  the  Lottery  of  3d 
April,  1769,  was  2782.  Applications  continued  to  be  entered 
after  the  3d  April,  and  were  numbered  in  the  order  in  which 
they  were  put  in.  On  the  1st  May,  1769,  the  number  stood  at 
3183.  On  the  31st  August,  1769,  the  number  was  3849,  and 
at  this  point  applications  and  locations  ceased  to  be  received  in 
the  Land  Office.  To  this  there  were  a  few  exceptions ;  the 
only  four  exceptions  follow : 

**  2  April,  1770.    Jacob  Cook,  300,  bounded  on  the  East  by 

Susquehanna,  opposite  the  mouth  of  Sha- 
mokin  creek  and  Shamokin  hill. 

"  1770. 

7  April.     John  Ewing  300.     In  Redstone  settlement  about 

1ft  or  2  miles  distant  from  James 
Note  at  the  foot  of  this :        Wilson's      improvement,      being 

<<  This  was  obtained        something  to  the  North  West  from 

in    place  of  913,   it        said  Wilson's,  including  an  old 

having  been  taken  by        Indian  fort. 

a  prior  location." 

"  1770. 

17  April.     Patrick  Connor,  300.     In  Redstone  settlement,  on 

one   of  the  branches  of  Dunlap's 
Note  at  the  foot  of  this :        creek,  between  John  Moore's,  James 

^*  This    allowed    in        Wilson's,    and    Robert    Oilman's 

place  of  No.  2296."         claim. 

^<  1773. 

16  Decem.     John  Jennings  1000.     On  Wesaughking,  or  Pine 

creek,  above  and  adjoining  land 

Note  at  the  foot  of  this  :         surveyed  forVancleaver  and  others, 

^'  This  relocation  al-        to  include  the  bottom  on  both  sides 

lowed  by  the  Cover-        of  said  creek  in  one  or  more  tracts 

nor's  special  order."  in  the  county  of  Northumberland, 

in  lieu  of  No.  3315. 
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This  last  is  the  only  order  allowed  to  be  surreyed  lq  diflerent 
tracts. 


On  the  1st  September,  1769,  applications  as  such  ceased, 
and  applications  on  vhioh  warrants  were  to  be  issued  were 
receired,  and  warrants  issued  thereon.  And  this  continued 
until  the  Proprietary  government  ceased.  Among  the  strange 
things  which  I  have  met  with  in  mj  researches  for  this  work, 
one,  and  not  the-least  remarkable,  is,  that  I  have  not  been  able 
to  find  on  the  books  of  the  Land  Office  an  entry  of  any  regular 
order  for  this  change,  but  a  change  there  certainly  was,  not  in 
the  price  of  lands,  but  in  the  evidence  of  right  as  shown  by  that 
office.  All  titles  made  after  the  1st  September,  1769,  were  on 
warrants,  and  not  on  applications  alone.  The  four  just  above 
mentioned  were  the  only  exceptions.  The  officers  of  the  Land 
Office  have  repeatedly  assisted  me  in  searches  for  such  an 
order,  and  have  found  none.  I  have  reason  to  believe,  and  do 
believe,  that  after  the  1st  September,  1769,  no  warrant  was  sent 
to  a  Deputy  Surveyor  until  the  purchase  money  on  it  had  been 
paid.  The  warrant  when  made  out  was  dated  on  the  day  the 
application  for  it  was  entered,  although  the  warrant  itself  was 
not  filled  up  and  signed  and  sealed  until  the  money  was  paid 
into  the  Receiver  General's  OiBce.  The  form  of  the  warrant 
continued  the  same,  to  wit :  "  For  which  he  has  agreed  to 
pay,  &c. ;"  and  this  continued  till  1773  or  4,  when  the  warrant» 
stated,  "  For  which  he  has  agreed  to  pay  immediately."  On 
some  of  the  warrants  of  this  dat«,  it  appears  on  the  Receiver 
General's  books,  that  the  money  was  paid  at  the  date  of  the 
application  and  warrant,  and  yet  the  warrant  itself  was,  that 
"  he  has  agreed  to  pay."  What  adds  to  my  conviction  that  such 
was  the  case  is,  that  afler  the  Revolution,  and  under  the  State, 
the  warrant  always  bore  the  date  of  the  application,  though  the 
money  was  not  paid  and  the  warrant  sealed  and  delivered  for 
months,  or  in  some  cases  years,  after  the  date  of  the  appliciition. 
The  Acts  of  Assembly  establishing  the  Land  Office  and  Hoard 
of  Property,  which  consisted  of  the  officers  of  the  Lanil  Office 
and  the  President  of  the  Council,  directed  the  proceedings  to  be 
according  to  the  usages  and  customs  of  the  Land  Office.    Now 
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John  LukenSy  -who  was  Surveyor  General  before  the  war,  and 
David  Kennedy,  who  was  Receiver  General,  were  two  of  the 
members  of  that  Board,  and  the  two  who  knew  most  of  its 
usages  and  customs,  and  I  suppose  thus  the  practice  of  dating 
the  warrant  the  same  as  the  application,  though  the  warrant 
was  not  made  out  until  long  afterwards,  came  into  general  use. 
t5aSe^.  In  Lessee  of  Grant  v.  Eddy,(^)  an  ejectment  for  a_verjr\ 
Jt  was  a  bad  custom,  and  has  occasioned  injustice  in  somQy 
Jarge  body  of  land,  there  was  an  attempt  to  put  the  rights  of 
ihe  parties  on  the  date  of  the  actual  payment  of  the  money,  but 
the  proof  even  of  this  was  in  Court  unsatisfactory,  though  the 
Chief  Clerk  of  the  Surveyor  General's  Office,  and  one  of  the 
Clerks  in  the  Receiver  General's  Office  were  examined  in 
Court,  and  had  with  them  some  entries  from  the  books  of  the 
Land  Office. 


2d  Yeates,  315. 

Lessee  of  Eleanor  De  Haas  and  John  Philip  De  Haas  against 

Josiah  Galbreath. 

Ejectment  for  330  acres  of  land,  in  Mahoning  township. 
The  plaintiff's  title  was  as  follows : 

Application  in  the  name  of  John  McCally  for  three  hundred 
acres,  adjoining  the  path  from  Mahoning  to  Muncey  creek. 
Eastward  of  the  said  path,  on  the  branches  of  Chillesquaqui, 
including  a  bog  meadow,  entered  3d  April,  1769,  No.  712, 
indorsed  "  Richard  Peters,  jun." 

Survey  thereon  for  330  acres  and  allowance,  by  William 
Scull,  Deputy-Surveyor,  on  the  15lh  May,  1771,  which  was 
brought  into  the  Surveyor-Generars  Office,  on  ihe  3d  July, 
1771,  and  Scull  charged  with  5*.  M.thereon. 


(g)  d  YeatM*!  Rep.  148. 
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Recetrer-General's  receipt  for  £36  Is.  6d.,  dated  14th  No- 
vember, 1772. 

A  Warraot  of  Acceptance  to  receive  the  surrey  issued  in 
fevour  of  John  Philip  De  Haas,  sen.,  on  the  17th  November, 
1772,  and  on  the  19th  of  the  same  month  it  was  returned ;  and 
it  was  agreed  that  the  interest  in  this  location  was  rested  in  the 
plaintiff's  lessors. 

The  defendant  claimed  title  under  an  application,  in  his  own 
name,  for  three  hundred  acres,  on  the  head  of  the  West  Branch 
of  Chillesquaqui  creek,  and  to  extend  to  include  the  Bearer 
Dams  on  the  said  branch,  entered  3d  April,  1769,  No.  2076; 
and  a  survey  thereon  of  three  hundred  and  thirty  acres,  by  the 
said  William  Scull,  on  the  4th  June,  1769,  which  was  brought 
into  the  Surveyor-General's  office,  on  the  7th  December,  177S. 

A  caveat  was  entered  against  the  sealing  of  the  Patent  to  De 
Haas,  on  the  10th  December  following;  the  Secretary  and 
Receiver- General,  made  their  decision  thereon  in  favour  of  the 
defendant,  on  the  5th  June,  1773. 

On  the  8th  June,  1773,  the  defendant  paid  .£40  9».  Gd.  to 
the  Receiver-General,  and  the  same  day  his  Patent  issued. 

When  the  decision  on  the  caveat  was  qffered  in  evidence, 
the  same  was  objected  to  by  the  plaintiff's  counsel,  who  insisted 
that  the  Secretary  and  Receiver,  being  two  only  of  three  Com- 
missioners of  Property,  had  no  authority  to  determine  thereon. 

But  the  Court  resolved,  that  the  evidence  was  properly 
offered.  It  consisted  with  their  own  knowledge,  that  such  had 
been  the  practice  in  the  Land  Office  in  many  instances,  and 
their  decisions  had  always  gone  to  the  jury.  Besides,  when  the 
Governor  signs  the  Patent  aiterwards,  he  thereby  expresses  his 
full  concurrence  therewith. 

This  decision  specified,  that  it  appeared,  that  De  Haas  had 
the  prior  location,  but  there  being  another  location  put  in  at  the 
same  time,  in  the  same  handwriting,  and  for  the  identical  piece 
of  land,  the  Secretary  and  Receiver-General,  according  to  a 
former  determination  of  the  Board,  were  of  opinion  that  Gal- 
breath's  survey  ought  to  b§  preferred  and  accepted. 

The  other  location  referred  to,  was  in  the  name  of  Archibald 
McElroy,  entered  on  the  3d  April,  1769,  No.  919,  and  was 
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read,  verbatim,  with  that  of  McCally,  endorsed  *^  John  Philip 
de  Hass." 

The  former  determination  referred  to,  was  likewise  shewn  in 
evidence,  and  respected  lands  on  Chillesquaqui.  The  Board  of 
Property  therein  decide  on  the  9th  January,  1771,  that  the 
owners  of  the  locations,  the  earlier  in  non^ber,  having  put  into 
the  lottery  three  sets  of  locations  for  the  same  places,  and  there- 
fore had  an  unequal  and  unifair  advantage  over  the  others ;  the 
five  settlers,  though  later  in  their  numbers,  should  have  the  pre- 
ference. 

By  the  Court. — The  grounds  of  decision  on  which  the  Board 
proceeded  between  these  parties,  were  certainly  just  and  con- 
scientious, and  would  be  sanctioned  by  a  Court  of  Justice. 
The  late  Proprietaries  having  intended  to  put  the  adventurers 
in  the  lottery  on  an  equal  footing,  the  taking  of  a  double  chance 
for  the  same  lands  by  any  indiyidual,  did  not  correspond  with 
fair  dealing.  It  may  be  resembled  to  a  person's  putting  in  two 
votes  at  an  election,  whereby  both  tickets  are  thrown  away. 
But  the  Secretary  or  Receiver-General's  assertion  on  finding  of 
the  fact,  that  De  Haas  put  in  two  locations  for  these  lands,  does 
not  prove  it,  nor  is  the  same  conclusive  on  the  jury.  The  origi- 
nal applications  ought  to  have  been  produced  under  a  subpoena, 
with  a  duces  tecum,  and  the  jury  could  be  enabled  to  judge  for 
themselves  by  inspection.  It  is  true,  that  McCally's  and 
McElroy's  applications,  containing  the  precise  words  and  ortho- 
graphy— ^the  latter  claimed  by  De  Haas  at  the  time  of  entry, 
and  the  former,  at  least  as  far  back  as  the  Warrant  of  Accept- 
ance, in  1772, — give  a  strong  ground  for  suspicion ;  but  much 
better  proof  could  be  had  of  the  fact,  if  it  really  existed.  The 
evidence  at  present,  is  merely  of  the  presumptive  kind,  of  which 
the  jury  will  form  their  own  opinions. 

The  deposition  of  John  Neilly,  who  is  since  dead,  taken  on 
the  8th  May,  1773,  and  used  before  the  Board  of  Property, 
between  these  parties,  was  then  offered  in  evidence  by  the 
defendant,  but  refused,  without  argument,  by  the  Court,  who 
said,  that  such*depositions  had  been  uniformly  rejected. 

On  the  part  of  the  defendant,  it  was  proved,  that  the  location 
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under  which  he  held,  was  made  by  his  father,  Bartram  Gal- 
breath,  when  he  surveyed  some  adjoioing  laiids,  under  a  special 
order  for  John  Allen,  Esq.,  and  that  the  same  was  descriptive 
of  the  lands  in  question,  there  being  remarkable  beaver  dams 
thereon :  and  that  on  running  the  Indian  path  from  Mahoning 
to  Muncey,  the  chief  part  of  the  lands  and  meadow  lay  to  the 
Westward  of  the  path,  and  that  the  bog  meadow  in  the  plain- 
tiff's location,  better  suited  one  of  the  tracts  East  of  the  path, 
which  had  been  surveyed  for  Mr.  Allen.  The  Court  informed 
the  jury,  that  it  had  been  often  determined,  that  absolute  strict- 
ness is  not  to  be  expected  in  the  applications  for  lands  in  a 
country  newly  explored  ;  and  that  if  such  lands  aie  designated 
with  a  reasonable  and  convenient  certainty,  it  is  sufficient. 
Though  locations,  however,  are  not  to  be  scanned  with  critical 
exactness,  but  are  to  be  judged  of  with  some  degree  of  liberality, 
yet  it  would  be  manifestly  unjust,  that  a  party  should  hold  lands 
in  direct  opposition  to  the  terms  of  expression  of  his  wishes,  to 
the  injury  of  others.  The  plaintiff's  application  calls  for  lands 
adjoining  the  path ;  but  the  survey  is  inclusive  thereof.  It  called 
for  lands  to  the  Eastward  of  the  path;  but  the  great  bullc  of  the 
survey,  and  the  chief  part  of  the  meadow,  lay  to  the  Westward 
thereof. 

It  was,  therefore,  submitted  to  the  jury,  whether  the  plain- 
tiff's location  was,  under  the  terms  thereof,  intended  for  the 
lands  in  question  ? 

Verdict  for  the  defendant. 

Messrs.  Ivgersoll,  Duncan  and  C.  Smith,  pro  quer. 

Messrs.  D.  Smith  and  Hally  pro  def. 


I  also  believe  that  this,  practice  of  not  issuing  the  warrant 
until  the  money  was  paid,  which  began  and  was  regularly  fol- 
lowed after  the  1st  September,  1769,  led  to  the  belief  generally 
in  the  profession  that  at  no  former  period  had  warrants  issued  in 
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any  other  manner.  All  through,  the  books,  and  particularly  the 
cases  of  several  hundred  vacating  warrants,  show  that  very 
many,  if  not  all  warrants,  issued  before  the  money  was  paid  on 
them.  The  order  given  to  every  Deputy  Surveyor  not  to  return 
any  survey  until  he  took  a  note  to  the  Proprietary  or  his  trus- 
tees for  the  purchase-money  of  the  Warrant  would  seem  fully 
to  prove  the  same  thing. 

This  leads  to  the  consideration  of  another  matter ;  I  mean 
the  system  of  locations  or  applications  of  which  we  have 
been  treating.  As  most  of  the  ejectments  in  that  section  of 
the  state  where  I  lived  for  some  years  after  I  came  to  the 
bar,  depended  upon  titles  founded  on  locations  or  application, 
this  subject  was  frequently  referred  to  in  Court,  and  the  counsel 
and  sometimes  judges  stated  the  supposed  or  reputed  reasons 
on  which  the  change  was  made. 

The  Pjoclamation  of  1765  was  in  the  Land  Office,  and  I  sup- 
pose there  were  some  people  alive  who  had  seen  it  posted  up  in 
the  State,  but  as  it  did  not  appear  in  any  public  printed  docu- 
ments or  book,  I  never  heard  it  referred  to. 

Judge  Shippen  and  Judge  Yeates,  who  knew  far  most  of 
titles  previous  to  1766  and  1769,  seldom  said  much  on  the  sub- 
ject, except  that  I  have  heard  each  of  them  more  than  once 
remark,  that  as  it  was  ordered  by  the  Proprietaries  and  their 
agents,  and  many  thousand  titles  were  founded  on  such  loca- 
tions or  applications,  it  was  useless  to  inquire  why  the  practice 
of  granting  lands  on  them  was  introduced.  We  must  take  it 
as  we  found  it. 

On  one  occasion,  at  Sunbury,  a  few  years  after  I  was  admit- 
ted, when  McKean  and  Smith  presided  at  JVisi  PriuSy  one  or 
both  of  them  took  occasion  to  speak  on  this  subject,  and  attri- 
buted it  to  this,  to  wit :  That  the  Governor  of  Virginia  had 
ofiered  lands  to  such  as  would  settle  and  raise  a  crop  of  corn 
without  the  payment  of  purchase-money,  and  that  this  induced 
Governor  Penn  and  the  Board  of  Property  to  introduce  the 
system  by  which  titles  were  acquired  without  the  payment  of 
money.  I  have  mentioned  the  name  of  William  Maclay  in  a 
very  early  part  of  this  work.  In  remarking  on  what  had 
occurred  in  Court  on  that  day,  he  stated  what  I  did  not  then 
know,  that  this  practice  in  Virginia  had  no  existence   until 
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more  than  ten  years  after  1766.  He  then  stated  nearly  as  fol- 
lows :  In  1763  or  1764,  on  account  of  certain  difficulties  that 
had  Occurred  to  the  minds  of  the  Proprietary  Officers,  they 
determined  to  make  a  direct  application  to  the  Proprietaries, 
then  all  in  England.  The  subjects  on  which  they  wished  to 
consult  were  several.  I  recollect  but  two  which  he  mentioned  ; 
one  was  a  doubt  whether  Vacating  Warrants,  which  had  been 
much  used  in  this  Province,  would  be  sanctioned,  if  the  ques- 
tion was  carried  by  appeal  to  England.  The  other  he  stated, 
according  to  my  recollection,  as  follows :  "  A  doubt  had  been 
suggested  whether  a  wanant,  survey,  and  return  would  not  be 
considered  a  legal  title,  and  after  50  or  60  years  the  Proprietary 
would  be  barred  from  the  recovery  of  the  unpaid  purchase- 
money  and  quit-rents,  uncollected  for  that  length  of  time.  I 
was,  said  he,  a  young  man  wishing  to  visit  Europe,  and  these 
communications  were  delivered  to  me  to  be  carried  to  London. 
They  were  submitted  to  the  Proprietaries  and  their  counsel. 
The  Counsel  were  Serjeant  Glynn  and  Mr.  Wedderburn,  then 
a  young  man,  but  afterwards  Lord  Chancellor  of  England.  I  was 
not  present,  said  he,  at  the  consultation  between  the  Proprieta- 
ries and  their  Counsel,  but  I  afterwards  saw  their  written 
answers  to  the  questions  proposed.  They  were  both  of  opinion, 
that  situated  as  William  Penn  was,  with  such  powers  as  were 
given  to  him  by  the  Charter,  the  terms  and  conditions  on  which 
he  sold  lands  must  form  the  law  of  the  Province,  unless  con- 
trary to  some  established  principles  of  the  common  law,  or  to 
common  sense  or  justice  between  man  and  man.  I  understood, 
said  he,  that  some  modification  of  the  forms  in  the  Land  Office 
were  suggested,  which  led,  after  the  arrival  of  John  Penn  in 
this  country,  to  the  system  of  locations  and  applications. 

William  Maclay  returned  in  the  ship  with  John  Penn,  and 
immediately  received  the  appointment  of  Deputy  Surveyor  in  a 
large  and  important  District  within  the  purchase  of  1754,  ex- 
tending from  the  Susquehanna  river  Westward  to  Shaver's 
creek,  above  Huntingdon. 

I  mentioned  what  "William  Maclay  had  told  me  some  years 

afterwards  to  Judge  Yeates,  who  said  he  had  never  heard  that 

William  Maclay,  who  he  knew  had  been  at  London,  had  been 

sent  on  a  mission  by  the  Board  of  Property  to  the  Proprietaries, 
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and  had  never  heard  that  reason  mentioned  for  the  change  of 
the  forms  in  the  Land  Office. 

On  the  last  circuit  that  Judge  Shippen  ever  rode,  I  think  in 
1804, 1  mentioned  the  subject  to  him.  He  said,  if  the  Proprie- 
tary Officers  had  any  doubts  about  what  had  been  done,  or 
-what  they  were  then  doing,  they  would  keep  their  doubts  to  them* 
selves  ;  that  he  believed  John  Penn  did  bring  over  the  opinions 
of  counsel  on  several  points,  which  opinions  he  thought  had 
been  kept  by  himself,  and  never  been  filed  in  the  Land  Office. 
He  did  not  seem  disposed  to  enter  more  fully  on  the  subject, 
and  I  did  not  wish  to  interrogate  him. 

As  to  Vacating  Warrants,  but  few  had  issued  after  the 
year  1750,  and  more  issued  in  four  or  five  years  after  John 
Penn's  arrival,  than  had  been  issued  in  any  four  or  five  years 
since  1750,  so  that  I  have  concluded  that  they  eventually  ceased 
from  other  causes,  and  not  from  any  doubt  of  their  legality. 

Now  that  I  know,  and  as  I  believe,  have  fully  shown,  that 
Warrants  issued  without  the  payment  of  money,  the  change 
appears  to  me  to  have  been  less  than  it  was  supposed  to  be. 
The  Warrantee  got  his  Warrant  upon  his  agreeing  to  pay  at 
the  time  specified  in  the  Warrant,  otherwise  the  Warrant  or 
location  to  be  void.  Th^  application  stated  no  terms,  but 
simply  that  a  person  applied  for  land  as  described  in  that  appli- 
cation or  location.  This  was  entered  by  the  Secretary  of  the 
Land  Office,  and  sent  to  the  Surveyor  General,  who  also  entered 
it  in  a  book.  A  fair  transcript  of  it  was  made  out  and  trans- 
mitted to  the  Deputy  Surveyor  of  the  District  where  it  lay.  To 
it  was  subjoined  something  as  follows,  viz. ; 

"  To  A.  B.  Deputy  Surveyor  of  county.     Execute 

this  location,  and  make  return  to  the  Surveyor  General's  office 
according  to  law ;"  which  was  signed  by  the  Surveyor  (Jeneral, 
or  sometimes  by  his  chief  clerk.  The  terms  by  which  the  ap- 
plicant was  bound  were  not  inserted  in  the  location  itself,  or  in 
the  books  of  the  Secretary  or  Surveyor  General  of  the  Land 
Office,  but  were  to  be  found  in  the  advertisement  of  the  17th 
June,  1765,  which  was  an  official  paper  recorded  in  the  Land 
Office. 

The  price  to  be  paid  by  the  applicant,  and  the  time  when  to 
be  paid,  were  found  in  that  advertisement.     The  surveyor  was 
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to  make  return  in  all  cases  within  six  months,  and  it  was  ex- 
pected and  required  that  every  applier  should,  within  six  months 
after  the  return  of  survey  in  the  Surveyor  General's  office,  be 
obliged  to  come  and  pay  in  full  for  the  land  to  the  Receiver 
General,  on  the  new  terms  of  £5  sterling  per  hundred  acres,  or 
value  thereof,  in  current  money  of  Pennsylvania,  at  the  rate  of 
exchange  between  London  and  Philadelphia,  with  interest  from 
six  months  after  the  date  of  such  application  to  the  time  of 
payment,  and  the  quit-rent  to  be  one  penny  sterling  per  acre, 
and  on  producing  to  the  Secretary  of  the  Land  Office  the  Re- 
ceiver General's  receipt  in  full  for  the  land,  a  Warrant  shall 
issue  to  the  Surveyor  General  to  accept  the  return  of  survey 
and  make  return  of  the  survey  into  the  Secretary's  office,  who 
shall  on  receipt  thereof  make  out  a  Patent,  &c.,  &c.  And  every 
applicant  for  land  is  to  take  notice  that  if  he  shall  neglect  to 
show  the  Deputy  Surveyor  the  land  at  the  time  appointed,  or 
shall  not  pay  to  the  Receiver  General  the  full  purchase  money 
within  the  said  six  months,  next  after  the  return  of  survey  as 
aforesaid,  that  then  and  in  either  of  these  cases,  the  Proprieta- 
ries or  their  Commissioners  of  Property,  shall  be  at  full  liberty 
to  grant  the  land  to  any  other  person  or  persons." 

The  same  terms  and  conditions  were  in  the  advertisement 
for  opening  the  office  in  1769,  with  this  difference,  that  in  the 
latter  case  the  purchase  money  was  to  be  paid  within  one 
year. 

I  need  not  repeat  what  appears  from  the  beginning  of  this 
essay  to  this  place,  that  a  rigid  enforcement  of  the  payment 
of  the  money  was  never  exacted  by  the  Proprietary;  or  the  State 
since  the  Revolution ;  the  one  and  the  other  have  been  and 
continue  to  be  a  most  indulgent  creditor,  acting  more  like  a 
parent  than  like  a  creditor ;  to  which  there  is  no  exception, 
unless  we  look  at  the  Vacating  Warrants  and  at  Thomas  Penn 
and  his  immediate  successors. 

I  will  here  add,  that  after  a  very  full  and  careful  examination, 
I  can  find  no  case  in  which  a  Vacating  Warrant  issued  for  land 
on  which  the  applicant  had  settled  and  was  residing,  and  I 
think  no  case  of  that  kind  appears  in  the  records  of  the  Land 

Office. 

In  this  Advertisement  and  in  the  first  instractions  to  the 
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Deputy  Surveyors,  there  is  an  omission  of  what  was  inserted 
in  the  additional  instructions  and  in  all  commissions  to  Deputy 
Surveyors  issued  since  1767.  There  was  inserted  in  these  latter 
a  direction  to  return  the  survey  within  six  months,  if  the  applU 
cant  paid  him  his  surveying  fees.  In  reading  reports  of  deci- 
sions in  this  State,  it  will  appear  frequently  that  whether  the 
fees- were  paid  to  the  Deputy  Surveyor  or  not,  was  considered 
a  most  material  point  in  the  case.  If  the  fees  had  been  paid, 
the  presumption  of  abandonment  was  less  than  if  they  had  not 
been  paid. 

The  regulation  of  the  Land  Office  required,  that  unless  in 
case  of  a  special  order,  one  man  could  only  have  one  applica- 
tion for  a  quantity  not  exceeding  three  hundred  acres,  but  this 
was  evaded  by  one  man  entering  more  than  one  application  in 
the  names  of  different  persons.  Both  under  the  proceedings  in 
1765  and  1769,  there  were  many  instances  in  which  the  same 
person  put  in  applications  for  five,  ten,  fifteen,  twenty  or  more 
tracts,  calling  for  adjoining  tracts  and  adjoining  each  other. 
Nothing  was  paid  on  these  except  the  fees  to  the  offices,  and 
no  note  taken  of  who  paid  those  fees.  There  was  often  diffi* 
culty  in  ascertaining  who  really  put  in  the  application,  for  it 
was  not  uncommon  for  the  owner  to  have  them  written  by  a 
man  who  wrote  a  better  hand  than  himself.  The  question  of 
who  attended  the  surveyor,  showed  the  land  and  paid  the  fees, 
often  became  important  in  deciding  the  title  to  a  particular 
tract.  A  deed  poll  in  the  name  of  the  application  would  gene- 
rally settle  all  dispute,  but  these  were  seldom  taken  in  early 
times. 

We  have  cases  also  in  which  two  men  claimed  under  the 
same  application,  and  under  certain  circumstances  he  who  really 
entered  it  has  been  postponed.  The  case  of  Ewing  against 
Barton,  2  Yeates,  318,  is  a  leading  case  on  this  subject.  Mr. 
Ewing  had  entered  an  application  on  the  3rd  April,  1769,  for  a 
tract,  but  he  did  not  attend  to  the  surveying  of  it.  The  appli- 
cation was  in  the  name  of  Nathaniel  Breden.  A  man  of  that 
name  conveyed  in  1772  to  William  M^Cord,  who  conveyed  to 
William  Ross,  who  entered  upon  the  land  and  improved  it  in 
1773  or  1774,  and  he  obtained  a  Patent  for  the  land.  It  passed 
through  several  hands  for  fair  prices,  until  the  defendant  Barton 
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purchased  and  paid  for  it,  Mr.  Ewing  brought  an  ejectment, 
which  was  tried  at  Sunbuiy  in  1798,  before  Shippen  and  Yeates* 
Mr.  Ewing  proved  that  he  entered  the  application,  and  he  had 
a  deed  poll  from  Breden,  dated  20th  October,  1773,  and  there 
was  some  proof  that  this  deed  was  made  by  the  man  whose 
name  was  intended  to  be  used  in  the  application. 

The  Court,  after,  argument  by  the  counsel  on  both  sides,  gave 
it  in  charge  to  the  jury ;  ^^  That  the  only  question  which  occur* 
r^d,  was,  whether  the  Location  had  been  followed  up  with  due 
diligence  by  Dr.  Ewing ;  for  if  he  has  been  guilty  of  neglect 
and  laches,  he  has  forfeited  his  pretensions  to  the  land.  In 
ejectment  it  became  the  indispensable  duty  of  the  plaintiff  to 
establish  his  own  title,  against  the  defendant's  possession. 

^^  If  the  survey  had  been  made  at  the  expense,  or  by  the  pro* 
curement  of  Dr.  Ewing,  it  was  readily  capable  of  proof.  It 
could  not  be  presumed  that  it  was  made  by  the  Breden  under 
whom  he  claimed,  because  he  was  a  mere  nominal  person,  and 
his  deposition  moreover  has  been  read.  The  survey  preceded 
the  assignment  to  M^Cord  only  one  month  and  ten  days,  and 
might  have  been  made  with  a  view  of  a  sale  to  Ross.  No 
claim  is  made  while  the  defendant's  landlord  is  paying  taxes, 
and  laying  out  large  sums  of  money  for  the  improvement  of  the 
lands.  No  suit  is  brought  until  October  Term,  1793,  in  the 
Common  Pleas ;  nor  does  it  appear,  that  Dr.  Ewing  made  any 
effort  whatever  respecting  his  claim,  till  near  twenty  years 
after  the  assignment  of  the  Location  t(^him. 

'^  The  case  also  appealed  to  be  within  the  words  and  inten- 
tion of  the  (.imitation  Act  passed  on  the  26th  March,  1785.  2 
Dall.  St.  Laws,  282.  Though  there  is  a  survey  on  this  Appli- 
cation, it  is  not  shevm,  that  it  was  effectuated  by  the  lessor  of 
the  plaintiff,  or  that  he  ever  attempted  to  make  one ;  and  there- 
fore it  shall  not  enure  for  his  benefit.  The  survey  is  adverse 
to  his  title,  has  been  returned  for  Ross,  and  the  legal  title  is 
now  vested  in  his  heirs. 

Verdict  for  the  defendant." 


The  case  of  Scott  against  Leather,  in  3  Yeates,  184,  is  anOf- 
ther  on '  the  same  point.    The  Application,  under  which  both 
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parties  claimed,  was  in  the  name  of  Thomas  Poultney.  It  was 
incontestably  proved,  that  the  application  was  entered  by  Mat- 
thias M.  Slough  who  had  entered  Applications  for  twenty  tracts 
on  Bald  Eagle  creek,  or  near  it.  Nine  of  these  were  fortunate 
in  drawing  low  numbers,  and  were  surveyed  in  the  Summer  of 
1769,  by  Charles  Lukens,  and  in  December,  1769,  Slough  paid 
him  the  surveying  fees.  The  receipt  named  the  tracts,  and 
among  others,  this  one  of  Thomas  Poultney.  There  were  many 
other  points  in  the  cause.  Scott  claimed  under  Slough,  and 
Leather  under  a  Thomas  Poultney.  There  was  no  proof,  that 
Poultney  ever  exercised  any  act  of  ownership,  or  made  any 
claim,  until  he  took  a  patent  in  his  own  name  many  years  after 
and  sold  to  Jacob  Leather.  Verdict  and  judgment  were  for 
Scott. 

The  case  of  Simpson  against  Williams  and  Green,  in  tl^e 
same  book,  page  402,  is  another  leading  case.  There  were  two 
men  of  the  name  of  Samuel  Simpson,  called  for  distinction  in 
the  neighbourhood  Long  Sam,  and  Short  Sam.  It  was  pretty 
fully  proved,  that  Long  Sam  entered  the  application,  but  he 
gave  no  evidence  that  he  procured  the  survey  to  be  made,  or 
made  any  attempt  to  procure  one,  or  paid  any  surveying  fees. 
In  March,  1775,  Short  Sam  procured  a  survey  to  be  made  on 
the  land  in  question,  and  paid  the  surveying  fees.  In  1784,  he 
sold  it  to  Henry  Funk,  who  on  the  deed  of  Sam.  Simpson  ob- 
tained a  Patent,  and  soon  after  sold  it  to  Christian  Miller  for 
JC106.  Under  this  deed  the  defendants  claimed.  They  reco- 
vered. 

These  cases  show  two  things ;  first,  that  showing  the  land 
and  paying  surveying  fees  was  eyidence  of  who  was  the  owner, 
and  unless  rebutted,  was  often  considered  conclusive  evidence  ; 
and  second,  that  if  the  real  owner  of  an  Application  neglected 
to  procure  a  survey  for  several  years,  until  some  other  person 
claiming  that  Application  unfairly  or  even  by  a  forged  deed, 
procured  a  survey,  paid  for  and  sold  it,  and  possession  was 
taken  under  the  sale,  it  might  be  held  against  the  man  who 
really  entered  the  Application,  who  had  paid  no  money  on  the 
land,  or  gone  to  no  trouble  or  expense  in  procuring  the  return. 
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Neither  Courts  nor  juries  would  suffer  a  man  to  enter  an  Appli- 
cation for  land,  pay  nothing  then,  or  e^er  after,  and  wait  until 
some  other  person  had  rendered  it  valuable  by  improvements 
and  paid  all  the  expenses  of  completing  the  title. 

We  have  many  cases  in  which  this  matter  arose.  When 
there  was  no  receipt  for  paying  of  fees,  and  the  Deputy-Sur- 
veyor was  dead,  his  book  showing  for  whom  he  made  the 
survey  and  who  paid  him,  has  often  been  given  in  evidence,  to 
prove  ownership  in  the  person  who  so  paid. 

The  case  of  Duncan  against  Cluggage  is  an  important  one  on 
this  subject.  It  went  to  the  Supreme  Court,  and  was  there 
affirmed.     See  Sergeant  &  Rawle,  Vol.  L,  page  111. 

Even  on  Warrants  where  money  was  paid,  there  was  some- 
times difficulty  as  to  who  was  the  owner.  The  Warrant  being 
in  a  name  different  from  that  of  the  claimant  on  its  face,  proved 
nothing.  Where  the  owner,  when  he  took  out  his  Warrant, 
took  a  receipt  for  his  purchase  money  and  preserved  it,  this 
often  decided  the  question  of  ownership,  and  it  became  usual 
for  a  plaintiff  to  recover  on  such  a  receipt,  without  producing 
any  conveyance  from  the  person  whose  name  was  used  in  the 
Warrant.  But  where  the  owner  either  took  no  receipt,  or  it 
was  lost  or  mislaid,  the  ownership  must  be  proved  by  other 
means.  The  common  books  of  the  Land  Office  charged  the 
warrantee  with  the  land  and  credited  him  with  the  payment  of 
the  money.  When  it  became  necessary  to  pay  money  before 
you  got  the  Warrant,  and  while  John  Keble  was  chief  cleik  in 
the  Receiver  General's  office,  he  kept  an  account  of  who  paid 
the  money  on  every  Warrant  sealed  in  that  office.  The  entry, 
however,  is  not  easily  understood,  except  by  those  acquainted 
with  the  office.  Every  application  was  numbered  successively, 
as  they  were  handed  in,  from  one  up  to  near  twenty  thousand. 
Some  of  these  applications  were  for  a  single  tract,  and  many 
for  more  than  one  hundred,  the  last  written  on  a  single  sheet  of 
paper,  or  several  sheets  attached  together.  On  each  of  these 
was  marked  the  date  when  filed,  and  the  name  of  the  man  who 
paid  the  money  always  appeared.  When  you  applied  for  a 
Warrant,  there  were  marks  by  which  you  could  refer  to  and 
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find  the  application,  and  from  the  application  and  its  number 
and  date,  you  could  find  the  entry  in  John  Keble's  blotter,  and 
there  see  \7ho  paid  the  purchase  money.  The  right  to  many 
tracts  has  been  ascertained  by  searching  as  here  mentioned ;  and 
a  copy  of  that  blotter  under  seal  of  office,  is  now  evidence  in  a 
court  of  justice,  by  a  particular  Act  of  Assembly. 

So  careful  was  John  Keble,  that  if  the  person  who  paid  the 
money  told  him  by  whom  it  was  sent,  that  also  appeared  in  the 
blotter. 

I  once  said,  in  delivering  the  opinion  of  the  Supreme  Court, 
that  this  blotter  always  showed  who  was  the  owner  of  the  land. 
I  have  since  found  that  this  remark  was  too  general.  There 
are  a  few  cases  in  which  the  man  who  paid  the  money  did  not 
state  that  it  was  furnished  and  sent  by  another ;  and  as  John 
Keble  did  not  know  that  it  was  sent  by  another,  he  could  not 
put  down  his  name.  I  know  two  cases  in  which  this  fully  and 
clearly  appeared.  The  most  striking  instance  of  this  is  in  the 
case  of  the  Population  Company,  who  entered  many  hundred 
Warrants  and  paid  many  thousand  dollars.  John  Nicholson 
was  President  of  that  Company,  and  filed  all  these  applications 
and  paid  all  this  money,  and  thus  appears  by  Keble's  blotter  to 
be  the  owner  of  all  this  land.  The  books  of  accounts  of  the 
Population  Company  kept  at  the  time,  show  how  much  and 
when  each  member  paid  money  to  the  fund.  John  Nicholson 
paid  in  some,  but  a  small  portion  of  the  whole.  Some  other 
members  paid  in  two,  three,  or  four  times  as  much  as  he  did. 
If,  then,  there  is  clear  proof  in  such  cases  who  really  paid  the 
money,  such  proof  will  control  and  correct  the  blotter.  Still, 
however,  the  position  is  generally  true,  that  it  will  show  who 
was  the  real  owner.  Perhaps  there  is  not  one  case  in  two  or 
three  thousand,  where  it  will  mislead  us.  It  seems,  then,  to 
come  to  this,  that  it  is  jnima  facie  evidence,  and  conclusive, 
unless  rebutted ;  but  it  may  be  and  has  been  shown  to  be  mis* 
taken  in  a  veiy  few  instances ;  and  those  instances  have  not 
occurred  from  any  fault  or  negligence  of  John  Keble,  but  from 
that  of  the  person  who  filed  the  application  and  paid  the 
money,  and  did  not  tell  him  all  that  he  ought  to  have  told 
him. 


(  aw  ) 


CHAPTER  XII. 


Warrants  for  land,  the  parohase  money  thereon  being  unpaid.    Caaet  of  trials  at 

law,  on  titles  ibooded  on  snch  Warrants. 


I  coins  now  to  a  point  in  the  history  of  land  titles  in  Penn- 
sylvania, and  the  practice  of  the  Land  Office,  which  has  been 
more  misunderstood  than  any  other  matter  with  which  I  am 
acquainted.  We  have  seen,  in  the  course  of  this  disquisition^ 
that  so  &r  from  it's  being  the  case  that  no  Warrant  issued  rega* 
larly  from  the  Land  Office  until  the 'purchase  money  was  paid, 
it  would  be  more  correct  to  say,  that  the  uniform  usage  was  to 
issue  them,  and  then  send  them  to  the  Deputy  Surveyor  to  be 
executed,  though  no  money  had  been  paid  on  the  Warrant* 
We  have  seen  the  in|tructions  to  each  Deputy  Surveyor,  not  to 
return  any  survey  until  he  had  taken  the  bond  or  note  of  the 
Warrant  holder  for  the  price  of  the  Warrant.  We  have  seen 
that  the  uniform  phrase  in  Warrants  was  ^^  for  which  he  agrees 
to  pay,^'  (sometimes  in  three,  six,  nine  or  twelve  months,)  and 
that  this  form  of  Warrant  continued  up  till  after  the  year  1765; 
and  we  will  see  that  it  continued  until  after  the  year  1770.  In 
Lowry  and  Gibson,  before  cited,(a)  we  saw  that  a  warrant  was 
issued  and  no  money  paid.  In  many  cases,  about  the  years 
1800  and  up  to  1820,  questions  on  this  subject  were  frequent 
in  court.  Mr.  Charles  Smith,  in  his  valuable  notes  on  the 
land  titles  of  Pennsylvania,  has  noted  several  of  these  cases. 
But  instead  of  clearing  the  difficulty,  he  has  in  some  respects 
increased  it.  All  the  Vacating  Warrants,  which  amounted  to 
several  hundreds,  recited  a  prior  Warrant,  on  which  the  money 
bad  not  been  paid,  or  on  which  the  terms  had  not  been  com* 
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plied  "with,  or  which  Warrant  had  been  forfeited,  &c. ;  but  not 
one  of  such  Vacating  Warrants  recites  that  the  first  Warrant 
had  issued  without  the  payment  of  money,  or  had  issued  ille- 
gally, or  had  issued  improvidently.  Most  of  the  first  Warrants 
had  been  surveyed  and  returned.  Mr.  Smith  cites  the  case  of 
Barnaby  Barnes.  I  have  copied  the  decision  of  the  Board  of 
Property.  It  is  the  decision  of  that  Board,  at  the  head  of  which 
were  Gov.  John  Penn  and  Secretary  Tilghman.  The  non-pay- 
ment of  the  purchase  money  on  the  Warrant,  was  not  made  a 
point  in  the  cause ;  and  what  was  more,  the  fact  that  it  was  not 
signed  by  the  Governor,  did  not  prevent  a  decision  in  favour 
of  the  person  who  was  the  owner  of  it. 

The  fact  that  Governor  Morris  neglected  to  sign  many  War- 
rants, is  alluded  to  in  Mr.  Smith's  notes  on  this  case,  and  in 
many  other  cases.  History  informs  us,  and  the  minutes  of  the 
correspondence  between  him  and  the  Legislature,  prove  that 
most  violent  disputes  arose  between  him  and  the  Legislature. 
The  Legislature  even  told  him  they  wisheti  he  would  resign ; 
and  he  replied  in  terms  not  more  respectful  <o  them.  The  great 
point  of  dispute  was,  the  right  of  the  Legislature  to  tax  Pro- 
prietary lands.  About  this  time,  the  disputes  were  ended  by 
the  arrival  of  Governor  Denny  with  a  coi]^mission,  superseding 
that  of  Governor  Morris.  Here  follows  the  case  of  Barnaby 
Barnes. 


Barnaby  Barneses  Case. 

Doctor  Wm.  Smith  In  1775,  Barnaby  Barnes  took  out  a 

Warrant  for  Mr.  Tea's  use,  for  the  place 
agt  in  dispute.     In  1763,  Mr.  Tea  received 

from  George  Croghan  JCIO  13s.  to  take 
Charles  Coxe.  out  a  Warrant  for  Charles  Coxe,  in  the 

name  of  William  Paxton,  for  200  acres 
on  the  North  side  of  Juniata,  between 
Hugh  Crawford's  place,  at  the  mouth  of  Standing  Stone,  and 
Shaver's  run,  in  the  county  of  Cumberland.  In  1766,  Doctor 
Smith  took  out  an  application  for  the  same  place  as  Mr.  Tea's 
Warrant.     By  Mr.  M'Clay's  information,  there  is  but  one  place 
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between  Hugh  Crawford's  place  and  the  mouth  of  Sharer's 
creek,  on  the  North  side  of  Juniata,  which  could  be  the  object 
of  a  Warrant.  The  circumstance  of  Mr.  Tea's  Warrant  in 
Barnes's  name  is  the  same  as  that  of  many  others  in  Goyernor 
Morris's  time.  They  were  made  out,  entered  in  the  Warrant 
Book,  in  the  Secretary's  OflBce,  and  sent  to  him  to  sign,  but  were 
neyer  signed  by  him ;  only  it  is  allowed,  that  no  money  was  paid 
by  Mr.  Tea  or  Barnes  on  the  Warrant.  William  Paxton  dying 
soon  aft^  the  aboye  receipt  by  Mr.  Tea,  the  money  was  paid 
into  the  ofiSce,  and  a  Warrant  obtained  in  Samuel  Punriance's 
name,  who  has  conveyed  to  Mr.  Coze.  In  September,  1767, 
Mr.  Tea  agreed  to  conyey  to  Doctor  Smith  his  warrant  right, 
and  has  since  conveyed.  A  survey  was  made  by  Mr.  M'Clay 
on  the  disputed  place,  in  order  to  be  applied  either  to  Mr. 
Coze's  Warrant,  or  Doctor  Smith's  application,  as  the  prefer- 
ence should  be  determined,  but  no  survey  is  yet  returned.  Doc- 
tor Smith,  when  he  took  in  Mr.  Tea's  Warrant  right,  knew  of 
Mr.  Coxe's  Warrant,  but  not  of  Mr.  Tea's  receipt  before  men- 
tioned, and  the  question  is  upon  the  whole  to  whom,  and  on 
what  warrant  or  application,  the  survey  ought  to  be  returned. 

Tuesday,  the  16th  March,  1768.  The  Governor  and  Secre- 
tary, taking  into  consideration  the  facts  stated,  in  the  case  of 
Doctor  William  Smith  and  Charles  Coxe,  on  Monday  the  29th 
February  last,  at  the  last  meeting,  and  also  the  information  given 
to  the  Secretary,  and  a  letter  from  Richard  Tea  to  Doctor  Smith 
relating  to  the  matter,  are  of  opinion  that  the  Warrant  to  Bar- 
naby  Barnes  was  the  first  appropriation  of  the  land  in  dispute, 
and  the  Grovemor  determines  that  Mr.  M^Clay,  the  Surveyor, 
shall  return  the  land  in  dispute  to  Doctor  Smith,  on  that  War- 
rant ;  and  that,  on  return'  into  the  Secretary's  Office,  he  have 
a  confirmation,  upon  complying  with  the  usual  terms. 


The  case  of  Daniel  Gripe  v.  the  Rev.  David  Bard,  of  Hun» 
tbgdon  county^  is  also  noted  by  Mr.  Smith,  and  is  to  be  found 
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in  Yeates's  Reports.  Mr.  Smith  in  his  notes  has  die  following : 
*'  In  coming  down  to  Secretary  William  Peters's  time,  in  1762, 
we  find  certificates  delivered  that  Warrants  had  issued,  when 
none  had  nor  can  be  found,  and  no  money  was  paid.     Yet  we 
find  surveys  made  on  these,  which  were  legalized  in  Mr.  Secre- 
tary Tilghman's  time  by  Warrants  of  Acceptance.      These 
entries  on  the  Warrant  books,  where  the  Warrants  did  not 
formally  issue,  in  1762  and  1763,  have  been  likened  to  applica- 
cations,  to  which  they  bear  no  correct  resemblance.  Certificates 
were  printed,  for  the  purpose  of  being  sent  into  the  country, 
upon  which  the  surveys  were  made ;  and  it  rather  appears  to 
have  been  a  plan  adopted  by  the  Secretary,  (however  irregu- 
larly and  improperly,  certainly  not  improvidently,  in  the  techni- 
cal sense  of  the  word,)  for  the  accommodation  of  the  people, 
who  were  willing  to  settle  in  a  remote  and  mountainous  coun- 
try, and  probably  could  not  afford  to  pay  down  the  price  of  a 
Warrant.    And  whatever  complexion  might  be  given  to  a  single 
case  coming  before  a  court  of  justice,  without  a  view  to  the 
extent  of  a  particular  practice;   that   complexion  would  be 
changed  by  proof  of  such  frequency  in  the  mode,  as  evidently 
to  shew  it  to  have  been  intentional,  and  the  deliberative  act  of 
the  Proprietary's  own  agent.     And  it  is  further  presumed  that 
the  special  instructions  given  to  the  Deputy  Surveyors,  at  a 
subsequent  period,  not  to  make  any  surveys,  but  upon  orders 
from  tiie  Surveyor  General,  for  the  future,  looked  back  to  this 
irregular  practice,  and  impliedly  recognized   it.      So,  with 
respect  to  warrants,  which  issued  in  very  great  numbers,  with- 
out money  paid,  the  same  mode  of  reasoning  would  apply.  The 
practice  was  too  common.     The  mischief  of  declaring  such 
warrants  void  would  be  extensive ;  nor  would  it  be  for  the 
benefit  of  the  commonwealth,  that  they  should  be  declared 
Toid.'> 

Mr.  Smith,  in  his  note,  then  cites  the  case  of  Lessee  of 
Dougherty  v.  Piper,  3  Yeates,  p.  290 : 

"The  plaintiff  offered  in  evidence  a  copy  of  an  original  war- 
rant in  his  own  name,  dated  the  17th  of  April,  1766,  for  250 
acres,  including  his  improvement,  which  he  purchased  of 
Edward  Logston,  who  purchased  of  James  Wells,  I}dng  on  a 
branch  of  Juniata,  called  Piper's  run,  known  by  the  name  of  the 
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Flag-bottom,  about  14  miles  from  Bedford,  interest  to  commence 
from  1st  of  March,  1762.  On  this  warrant  was  endorsed  a  direc- 
tion,  under  the  signature  of  John  Lukens,  then  Surveyor  Gene^ 
ral,  to  Richard  Tea,  Deputy  Surveyor,  to  execute  the  warrant ; 
also,  in  the  handwriting  of  the  said  Richard  Tea,  "  Executed 
November  11th,  1766,  293^  as. ;  recorded  by  R.  Tea." 

The  plaintiff  likewise  offered  the  draught  of  survey  made  by 
the  said  Tea,  on  the  11th  November,  1766,  containing  293^. 
acres. 

To  the  reading  of  these  papers  to  the  jury,  the  defendant's 
counsel  excepted;  and  produced  a  certificate  from  Samuel 
Cochran,  Surveyor  General,  that  no  such  original  warrant,  nor 
any  traces  thereof,  could  be  found  in  his  office  ;  a  second  certi- 
ficate, from  Francis  Johnston,  Receiver  General,  that  no  money 
appeared,  in  his  office,  to  have  been  paid  thereon ;  and  a  third  cer- 
tificate, from  David  Kennedy,  Secretary  of  the  Land  Office,  that 
&e  original  warrant  then  remained  in  his  office." 

^<  It  likewise  appeared  by  the  testimony  of  Mr.  Justice  Smith, 
that  during  the  period  in  which  William  Peters  acted  as  Secre- 
tary of  the  Land  Office,  some  complaints  existed,  as  to  issuing 
Warrants,  where  they  had  not  been  paid  for,  but  that  all  these 
irregularities  were  cured,  when  James  Tilghman  came  into  that 
office." 

I  here  remark  that  Mr.  Justice  Thomas  Smith,  then  of  die 
Supreme  Court,  had  arrived  from  Scotland,  a  young  man,  about 
the  year  1764.  After  the  removal  of  Richard  Tea  in  1768, 
Thomas  Smith  became  his  successor  in  office,  and  continued  so 
until  1774, 1  think,  during  which  time  he  studied  law.  He  had 
been  a  diligent  student  at  law,  and  was  an  upright  and  honest 
judge.  He  had,  also,  been  a  skilful  and  faithful  Deputy-Sur- 
veyor, while  in  that  office.  He  often,  from  the  bench,  and  as  a 
witness,  stated  what  was  the  usage  and  practice  of  the  Land 
Office,  and  of  Surveyors.  So  far  as  his  own  experience  and 
knowledge  went,  his  statements  were  to  be  relied  on,  but  when 
he  undertook  to  make  statements  of  former  officers  and  prac- 
tices, he  was  liable  to  make  great  mistakes.  The  very  case 
before  him  showed  that  he  knew  nothing  about  it.  John  Penn 
was  Governor,  James  Tilghman  was  Secretary  of  the  Land 
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Office,  and  John  Lukens  Surveyor-General ;  yet  these  had  all 
eoncurred,  each  in  his  Department,  in  making  out  the  Warrant 
to  Dougherty.  A  little  reflection  would  have  told  him,  that 
what  he  considered  an  irregularity  was  not  cured  by  Mr.  Tilgh- 
man's  coming  into  the  office. 

This  matter  came  again  before  the  Supreme  Court,  in  the 
case  of  Lessee  of  Nicholas  and  others  v.  William  and  John 
HoUiday,  3  Yeates,  p.  399.  As  it  then  appeared,  it  assumed  a 
strange  and  very  questionable  shape,  on  the  part  of  the  HoUi- 
days.     They  had  found  no  Warrants  to  Haldane  and  M^Kinley 
in  the  Land  Office,  and  they  never  found  thai  any  money  had 
been  paid  into  the  office  on  those  Warrants.     The  argument  of 
the  counsel  in  this  cause,  shows  how  little  information,  as  to 
the  usages  and  customs  of  the  Land  Office,  existed  in  this 
State.     I  was  not  concerned  in  the  causes,  but  took  a  very  full 
note  of  all  that  occurred  in  Court.     There  were,  in  feet,  two 
ejectments,  one  against  John  Holliday,  and  the  other  against 
William,  though  as  the  same  points  occurred  in  each  cause, 
Judge  Yeates  has  stated  them,  as  if  there  had  been  but  one 
against  both  the  Hollidays,  jointly.     There  was  much  parol 
evidence,  and  several  witnesses  positively  swore  that  the  im- 
provement called  for  in  the  Warrant  of  Nicholas,  was  on  the 
opposite  side  of  the  Juniata.    There  were  commencements  of 
houses,  about  three  feet  high,  and  nothing  more  done  on  them ; 
but  they  served  to  designate  the  place  on  which  the  Warrants 
were  intended.     Two  of  those  witnesses,  Daniel  Titus  and 
Peter  Titus,  were  the  first  settlers  on  the  land,  on  which  the 
cabins  were  begun  to  be  erected,  and  were  men  of  such  cha* 
racter,  as  that  every  jury  that  sat  in  these  causes  believed  their 
testimony.     Shortly  after  the  trial  of  the  second  of  the  causes 
against  William  Holliday,  there  was  discovered  in  the  Land 
Office  a  large  trunk  containing  many  separate  papers,  and  many 
bundles  of  papers,  most  of  them,  if  not  all,  showing  that  they 
were  papers  that  had  been  before  the  Board  of  Property.    A 
gentleman,  who  had  several  causes  in  that  section  of  country, 
went  to  the  office,  and  insisted  upon  an  examination  of  them, 
and  continued  until  every  bundle  in  the  trunk  had  been  opened 
by  the  officers  of  the  Land  Office.     He  had  been  present  at  the 
trial  between  Nicholas  and  Holliday,  and  as  it  made  a  strong 
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impression  upon  the  mtiida  of  all  wbo  heftrd  the  trial,  he  remem- 
bered much  of  what  occurred  in  Court.  Among  other  things 
was  found  in  that  trunk,  a  bundle,  wrapped  in  a  newspaper, 
printed  in  the  beginning  of  the  year  1T74.  The  two  Warrants 
to  Haldane  and  M'Kinley,  the  two  surveys  made  on  them  by 
Richard  Tea,  the  Warrant  to  Thomas  Vanbuskirk  and  Peter 
Vanbuskirk,  which  last  two  were  the  property  of  Richard  Peters, 
and  the  surreys  made  on  them,  were  in  this  bundle ;  and,  also, 
several  other  Warrants  and  surreys  of  lands  in  that  immediate 
neighbourhood.  The  gentleman,  at  the  next  Court,  in  Hunting- 
don coun^,  informed  Captain  John  Holliday,  and  Mr.  Hamil- 
ton, his  coansel,  of  what  he  had  seen,  at  the  Land  Office,  and 
Utat  he  had  requested  the  officers  to  keep  that  bundle  in  the 
newspaper,  until  it  was  called  for.  I  omitted  to  mention,  that 
neither  of  the  Warrants  to  Edward  or  Joseph  Nicholas,  nor  any 
draft  of  survey  made  on  them,  were  in  that  bundle.  It  also 
appeared,  by  a  line  written  on  one  paper,  that  the  order  of  resur^ 
vey  to  Thomas  Smith,  was  made  at  the  instance  of  Richard 
Peters ;  because  the  surveys  made  by  Tea,  on  Haldane  and 
M'Kinley,  interfered  with  almost  the  whole  of  his  survey  in  the 
name  of  Thomas  Vanbuskirk.  Mr.  Hamilton  immediately 
informed  the  counsel  of  Nicholas,  that  he  would  renew  the 
ejectment,  and  two  papers  were  drawn  up,  each  somewhat  in 
this  form  : 


Lessee  of  John  Holliday  ~ 


Edward  and  Joseph  Ni- 
cholas    and      Henry 


Amicable  action  in  ejectment  for 
acres. 

Signed, 
J.  Hamilton,  for  Pl'ff, 
J.  Orbison,  T.  Duncan,  for  Pef't. 
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The  other  paper  was  similar. 

Lessee  of  William  Holliday  '^  Amicable  action  in  Ejectment 

I      for  500  acres. 

J.  HamiUonf  for  plaintiff. 


Edward  Nicholas  and  Henry 
Baugbir. 


J.  Orbison  and  71  Duncan^  for 

defendant. 


There  was  no  declaration  of  ejectment  filed  in  either  of  these 
cases,  nor  any  plea,  or  issue  joined.  Not  long  after  these  en- 
tries, James  Hamilton  was  appointed  Judge  of  the  Cumberland 
District,  and  Jonathan  Walker  Judge  of  the  District  in  which 
the  laads  lay.  On  the  removal  of  those  two  gentlemen  from 
the  bar,  I  commenced  practice  in  Huntingdon  county,  and  was 
soon  retained  by  the  Hollidays,  in  these  causes.  Being  at 
Lancaster,  I  applied  for  a  sight  of  the  above  mentioned  bundle. 
Surveyor-General,  Mr.  Samuel  Cochran,  or  Mr.  Tench  Coxe, 
Secretary,  or  both  of  them,  showed  me  much  of  what  had  been 
in  this  trunk,  and  from  them  I  learned,  what  I  did  not  know 
before,  that  it  appeared  that  a  great  proportion  of  the  warrants 
which  issued  before  1766  were  made  out,  sent  to  the  Deputy- 
Surveyors,  and  surveyed,  before  any  money  had  been  paid  on 
the  warrants.  And  from  them  I  first  heard,  that  until  James 
Tilghman  became  Secietary,  the  minutes  of  the  Board  of  Pro- 
perty were  not  regularly  kept,  but  were  to  be  found  in  detached 
papers  or  bundles.  And  at  that  time,  or  soon  afterwards,  I 
learned  that,  where  there  had  been  a  caveat,  and  hearing 
before  the  Board  of  Property,  and  order  of  resurvey,  there  gen- 
erally was  some  minute  of  it,  if  you  could  find  it.  But  many 
such  orders  had  been  made  by  the  Surveyor-General  alone, 
where  he  found  there  had  been  an  interference ;  and  that  of 
such  orders  so  made  by  the  Surveyor-General,  no  minute  or 
memorandum  was  made  in  the  Land  Office.  And  Mr.  Cochran, 
on  discovering  this  to  be  the  case,  made  a  regulation  that  no 
order  of  resurvey  should  ever  issue  without  being  entered  on 
the  books  of  the  Land  Office,  and  this  regulation  continued  to 
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be  practised  on  by  several  of  his  successors,  and  I  hope,  is  con- 
tlmied  yet. 

There  were  so  many  ejectments  brought  in  Huntingdon 
county,  in  the  years  1800  and  1803,  at  which  periods  the  Sta- 
tute of  Limitations  was  coming  into  effect,  that  the  above  causes 
■were  not  reached  for  several  years.  When  the  trial  came  on, 
Andrew  Porter  was  Surveyor-General,  and  a  subpoena,  with  a 
duca  tecum,  was  issued  to  the  Surveyor-General,  to  produce 
the  before-mentioned  bundle  of  papers,  and  George  B.  Porter, 
son  of  the  Surveyor-General,  who  had  acted  as  clerk  in  the 
office,  attended  and  produced  the  bundle.  I  need  only  say 
that  I  gained  the  cause  for  my  client,  and  the  next  year,  on  the 
same  evidence,  gained  the  cause  for  William  HoUiday.  They 
were  both  taken  to  the  Supreme  Court.  In  the  trials  many  wit- 
nesses had  been  examined,  many  depositions  read,  and  many 
bills  of  exceptions  taken,  and  in  the  Supreme  Court  the  judg- 
ments were  reversed  and  the  causes  sent  back.  It  is  not  neces- 
sary, for  the  purposes  of  this  essay,  to  state  more  than  that  I 
gained  John  HoUiday's  cause  four  times,  and  William's  four 
times,  and  at  the  last  times  the  reversals  were  because  there 
had  been  no  narr.  in  ejectment,  nor  any  plea,  nor  issue 
joined,  in  either  of  the  causes.  This  matter  had  not  been 
noticed  by  the  counsel  on  either  side,  but  was  discovered  by 
the  Court,  by  examining  the  record,  and  I  never  was  more  sur- 
prised than  when  I  found  I  had  to  begin  again,  on  this  objec- 
tion of  which  I  bad  never  beard.  I  obtained  permission  to  file 
a  narr.  nunc  pro  tune  and  pleas  were  put  in,  and  issues 
joined. 

At  the  several  discussions  before  the  Supreme  Court,  I  had 
been  able  to  show  enough  to  remove  the  main  objection  to  our 
title,  to  wit,  the  want  of  payment  of  money  for  the  warrants, 
and  the  alleged  irregularity  of  our  surveys.  I  had  (contended, 
and  successfully,  that  the  Act  of  27th  November,  1770,  before 
given,  was  drawn  by  men  who  understood  perfectly  tlie  matter 
in  hand,  and  who,  in  the  most  full  and  ample  manner,  provided 
a  support  and  sanction  for  all  titles  derived  under  the  Proprie- 
taries. The  seventh  section  enacts,  "That  all  and  every  the 
rights,  titles,  estates,  claims  and  demands,  which  were  granted 
by,  or  derived  from  the  said  Proprietaries,  their  officers,  or 
44 
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others,  by  them  duly  commissioned,  authorized  and  appointed, 
or  otherwise,  or  to  which  any  person  or  persons  other  than  the 
said  Proprietaries  were  or  are  entitled,  either  in  law  or  equity, 
by  virtue  of  any  deed,  patent,  warrant  or  survey,  of,  in,  or  to 
any  part  or  portion  of  the  lands  comprised  and  contained  within 
the  limits  of  this  State,  or  by  virtue  of  any  location  filed  in  the 
Land  Office,  at  any  time  or  times  before  the  said  4th  of  July, 
1776,  shall  be,  and  they  are  hereby  confirmed,  ratified  and  esta- 
lished  forever,  according  to  such  estate  or  estates,  rights  or 
interests,  and  under  such  limitations  and  uses,  as  in  and  by  the 
several  and  respective  grants  and  conveyances  thereof  are 
directed  and  appointed." 

I  had  shown,  and  Mr.  Smith's  notes,  which  were  then  pub- 
lished, had  shown,  that  many  warrants  were  issued  without  the 
payment  of  money.  And  it  had  been  often  stated  by  every 
Judge  of  the  Supreme  Court,  that  the  Proprietary,  as  absolute 
owner  of  the  soil,  had  a  right  to  grant  his  lands  in  his  own  way, 
and  upon  his  own  terms,  and  that  this  Act  of  Assembly,  on  the 
face  of  it,  confirmed  and  established  every  thing  which  appear- 
ed, by  the  books  of  the  Land  Office,  to  have  been  done  by  the 
Proprietary,  or  his  legally  appointed  agents. 

I  was  appointed  Judge  of  the  fourth  Judicial  District,  in 
1818,  in  which  the  land  lay,  and  the  causes  of  John  and  WilUam 
Holliday  fell  into  other  hands. 

The  right  of  Edward  and  Joseph  Nicholas,  which  they  had 
first  conveyed  to  James  Orbison,  if  he  should  recover  the  land, 
and  the  one-half  of  which  he  had  conveyed  to  Thomas  Duncan, 
in  case  of  success,  had  been  sold  to  Henry  Baugher,  after  the 
first  trial.  And  Henry  Baugher  had  sold  it  to  Ephraim  Markley, 
and  he,  alarmed  at  repeated  verdicts  for  the  HoUidays,  had  con- 
veyed all  his  interest  to  Samuel  Blackburn  and  Jacob  Confare, 
who  had  been  made  defendants  in  the  causes.  As  I  had  been 
concerned,  and  could  not  act  in  the  cause,  it  was  removed  to 
the  Special  Court,  and  tried  before  John  Reed,  Esq.,  President 
of  an  adjoining  District. 

As  new  counsel  were  concerned  for  the  plaintiff  and  defen- 
dants, the  cause  was  fully  gone  into.  There  was,  however, 
again  a  verdict  for  John  Holliday,  whose  cause  had  been  tried, 
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and  again  a  Writ  of  Error  was  taken  to  the  Supreme  Court,  and 
heard  at  Chambersburg  on  the  21st  October,  1822.  The  Court 
were  requested  to  file  their  opinion,  and  did  so,  a  copy  of  which 
opinion  here  follows. 


Opinion  of  the  Supreme  Court,  d.cliTered  at  Chambersburg, 

21st  October,  1822. 


^^  Samuel  Blackburn  and  Jacob  Confare,  plaintifls  in  error,  T. 

The  Lessee  of  Jno.  Holliday. 


*'  The  lessee  of  John  Holliday  claimed  under  two  Warrants, 
dated  the  3d  March,  1763,  one  to  James  Halding  for  300  acres, 
the  other  to  Timothy  M'Kinley  for  the  same  quantity.  Surveys 
were  made  on  these  Warrants  the  18th  March,  1765,  and 
returned  by  Richard  Tea,  (D.  S.)  the  7th  March,  1767.  Hal- 
ding's  survey  contained  301  acres,  and  M^Kinley's  287.  It 
was  contended  on  the  part  of  the  defendants,  that  these  War- 
rants were  fraudulently  obtained  from  the  Secretary's  office,  by 
Richard  Tea,  then  a  clerk  in  said  office,  and  afterward  executed 
by  the  said  Richard  Tea,  as  a  Deputy-Surveyor,  without  autho* 
rity  from  the  Surveyor-General. 

'^  There  was  an  indorsement,  as  follows,  in  the  handwriting 
of  John  Lukens,  (Surveyor-General,)  on  the  Warrants  of  Hal- 
ding  and  M'Kinley :  ^  It  is  supposed  the  land  for  which  this 
Warrant  was  granted,  interferes  with  prior  Warrants.  Execute 
this  Warrant  on  the  land  left  out  by  prior  Warrants  and  make 
return  to  my  office.  Signed,  John  Lukens,  Surveyor-General, 
and  directed  to  Thomas  Smith,  Esq.,  D.  S.' 

'^  In  pursuance  of  these  orders,  Thomas  Smith  on  the  3d 
December,  1774,  made  a  survey  of  243  acres  on  Halding's 
Warrant,  and  a  survey  of  2024  acres  on  M*Kinley's.  On  the 
23d  June,  1764,  Halding,  and  on  the  28th  of  the  same  month, 
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McKinley,  conveyed  to  John  Little  and  Bichard  Tea,  in  fee,  as 
tenants  in  common.  On  the  14th  December,  1764,  Tea  con- 
veyed his  moiety  of  these  and  other  Warrants  to  Francis  Wade 
and  Samuel  Johnson,  in  fee,  as  tenants  in  common.  The  title 
was  brought  down  by  subsequent  conveyances  to  the  lessor  of 
the  plaintiff;  but  as  there  was  something  in  the  deed  of  Richard 
Tea,  which  had  an  important  bearing  on  the  surveys  under 
which  the  defendants  claim,  it  will  be  necessary  to  take  parti- 
cular notice  of  it.  This  deed  contained  a  conveyance  not  only 
of  all  Tea's  right  to  a  moiely  of  the  Warrants,  but  sundry  cove- 
nants on  the  part  of  both  grantor  and  grantees.  It  will  be 
recollected,  that  at  the  date  of  this  deed  no  surveys  had  been 
made  on  the  Warrants.  Tea  covenanted  that  he  would  have 
surveys  made  at  the  expense  of  the  grantees,  and  that  those 
surveys  should  be  returned  to  and  accepted  into  the  Office  of 
the  Surveyor.  The  quantity  called  for  by  the  several  Warrants, 
was  2200  acres,  for  Tea's  moiety,  of  which  Wade  and  Johnson 
was  to  pay  a  certain  price  mentioned  in  the  deed.  If  the  sur- 
vey should  contain  more  than  the  quantity  of  2200  acres,  (of 
which  Tea's  moiety  would  be  1100  acres,)  the  grantees  were  to 
pay  an  additional  sum,  at  the  rate  of  ten  pounds  a  hundred 
acres  for  the  quantity  contained  in  Tea's  moiety  exceeding  1100 
acres ;  and  on  the  other  hand  if  Tea's  moiety  should  fall  short 
of  1100  acres,  he  was  to  pay  Wade  and  Johnson  at  the  rate  of 
ten  pounds  a  hundred  acres  for  the  deficiency;  so  that  Tea 
remained  interested  in  the  surveys  to  be  made  on  the  two,  and 
had  the  power  of  directing  how  they  were  to  be  made.  The 
defendants  claimed  under  a  Warrant  to  Edward  Nichols  for  150 
acres,  and  a  Warrant  to  Joseph  Nichols  for  the  same  quantity, 
both  dated  the  6th  September,  1762,  at  which  times  surveys 
were  made  on  these  Warrants,  and  whether  ever  legally  made 
was  matter  of  dispute.  There  was  evidence  that  after  Tea  had 
made  the  surveys  .on  Halding  and  McKinley's  Warrants,  and 
before  he  returned  them,  the  lines  of  the  surveys  intended  for 
Edward  and  Joseph  Nichols  were,  by  the  order  of  the  Surveyor- 
General,  and  the  directions  of  Tea,  extended  so  far  as  to  con- 
tain a  greater  quantity.  (The  lines  of  Peter  and  Thomas  Van- 
buskirk  and  Joseph  Brown's  surveys,  made  at  the  same  time, 
were  also  extended  by  the  same  directions,  and  protracted  drafts 
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of  the  fiye  surveys  according  to  the  extensions,  deliyered  to 
Richard  Tea ;  these  five  surreys  took  away  a  great  part  of  the 
land  which  had  been  suryeyed  for  Halding  and  McKinley. 

On  the  trial  of  the  cause,  the  defendant's  counsel  took  three 
exceptions  to  the  evidence,  and  seven  exceptions  to  the  opinion 
of  the  Court,  either  in  their  chaise  to  the  jury,  or  their  answers 
to  certain  questions  proposed  by  the  counsel. 

**  1.  The  first  exception  was  to  the  rejection  of  the  deposition 
of  James  McCullou^,  which  had  been  read  by  counsel  in  a 
former  trial  between  the  same  parties.  McCullough  was  a  chief 
clerk  in  the  office  of  the  Surveyor-General,  attended  the  Court 
in  consequence  of  a  subpoena,  (with  a  clause  of  duces  tecum) 
and  brought  with  him  a  number  of  original  papers  belonging  to 
the  Surveyor-General's  office.  Being  anxious  to  return  and  not 
wishing  to  leave  the  papers,  it  was  agreed  to  take  his  deposi* 
tion  in  which  the  papers  were  described,  and  he  was  permitted 
to  leave  the  Court,  and  take  with  him  the  official  papers.  The 
question  was,  whether  the  agreement  was  not  confined  to  the 
trial  then  pending.  The  Court  were  of  opinion  that  it  was  so 
confined,  and  therefore  rejected  the  evidence.  I  see  no  reason 
to  difier  from  the  Court  below  on  this  point.  The  agreement 
was  before  them,  and  they  were  the  best  judges  of  it  But  in 
the  nature  of  things,  it  must  have  been  more  satisfactory  to  the 
jury  to  see  the  original  papers  than  to  read  a  description  of 
them,  and  as  to  the  other  point  of  the  deposition  which  had  no 
relation  to  the  papers,  I  understand  that  the  plaintiffs'  counsel 
did  not  object  to  its  being  read.  I  am  of  opinion,  therefore, 
that  the  Court  decided  properly. 

^'  2  and  3.  The  second  and  third  exceptions  stand  on  the 
same  ground,  and  maybe  considered  together ;  they  were  taken 
to  the  rejection  of  the  depositions  of  Samuel  Clendenning  and 
Alexander  Lowry.  These  depositions  had  been  taken  long 
before,  and  read  without  objection  at  former  trials  between  these 
parties,  and  Lowry  had  been  long  dead.  The  only  objection  to 
them  at  the  trial  was,  that  there  was  no  proof  of  notice  accord- 
ing to  the  rule  of  Court,  under  which  they  had  been  taken. 
Under  the  circumstances  of  this  case,  it  was  not  competent  to 
the  plaintiff  to  make  this  objection.    It  would  be  an  improper 
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surprise  on  the  defendant  The  admission  of  the  deposition  at 
a  former  trial,  was  an  admission  of  notice.  If  it  had  been  then 
denied,  it  might  hare  been  proved.  Or  if  it  could  not  have 
been  proved,  the  deposition  might  have  been  taken  oyer  again, 
and  the  testimony  saved.  But  now  the  witness  is  dead,  and  the 
evidence  irreparably  lost,  unless  the  deposition  be  admitted.  I 
am  of  opinion,  therefore,  that  in  the  rejection  of  these  deposi* 
tions  there  was  error. 

"I  will  next  consider  the  answer  of  the  Court  to  sundry  ques- 
tions proposed  by  the  counsel  for  the  defendants. 

'^  The  counsel  for  the  defendants  requested  the  Court  below 
to  instruct  the  jury.  That  no  valid  legal  survey  could  be  made 
on  the  Warrants  in  the  names  of  James  Raiding  and  Timothy 
McKinley,  before  said  Warrants  were  placed  in  the  Surveycnr- 
GeneraPs  Office.  And  if  the  jury  believe,  in  point  of  fact,  that 
the  said  Warrants  were  improperly  and  fraudulently  obtained 
from  the  Secretary's  office,  and  not  filed  or  registered  in  flie 
Surveyor-General's  Office  till  July,  1766,  that  then  the  survey 
thereon  alleged  to  have  been  made  by  Richard  Tea  in  May, 
1765,  was  without  authority,  and  could  be  of  no  validity  before 
its  acceptance  in  the  Surveyor-GeneraPs  Office. 

^^  Upon  this  point,  the  Court  below  charged  the  jury,  that 
*  whether  the  Warrants  of  Halding  and  McKinley  were  in  the 
Surveyor-General's  office  or  not,  from  their  date,  is  a  fact  to  be 
inferred  by  the  jury  from  the  testimony,  and  whether  the  circum- 
stance of  the  Warrants  not  remaining  there,  if  that  were  the 
fact,  would  preclude  the  making  of  a  valid  and  legal  survey  on 
such  Warrants,  is  to  be  deduced  from  all  the  testimony  in  rela- 
tion to  this  point.  The  mere  circumstance  of  not  finding  the 
Warrant  on  the  files  of  the  Surveyor-General's  office,  is  not  of 
itself  sufficient  to  vitiate  a  survey  otherwise  regularly  made. 

'^  The  Warrants  appear  to  have  been  made  out  regularly,  and 
directed  to  John  Lukens,  Surveyor-General,  and  by  its  terms 
the  purchase-money  was  to  have  been  paid  within  six  months 
after  the  date  of  said  Warrants.  Any  omission  of  the  officers  of 
the  Land  Office  to  make  entries  according  to  the  established 
customs  of  the  Office,  or  to  file  the  papers  in  the  usual  form, 
would  not  operate  against  the  rights  of  the  grantees  of  the  Pro- 
prietaries. 
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^^  But  if  a  person  obtain  improperly  and  fraudulently  from  the 
Office  a  Warrant,  without  the  consent  of  the  proper  officers,  it 
would  be  a  mere  nullity,  and  of  course  would  afford  no  authority 
on  which  to  make  a  survey,  and  more  especially  so,  if  the  person 
procuring  such  papers  had  a  personal  interest,  and  was  himself 
the  person  about  to  execute  the  pretended  authority.  However, 
it  now  appears  that  Richard  Tea  was  not  appointed  Deputy- 
Surveyor  until  20th  September,  1764.  Therefore,  if  the  jury 
believe  in  this  case,  in  point  of  fact,  that  the  said  Warrants 
were  improperly  and  fraudulently  obtained  from  the  Secretary's 
Office,  and  were  not  filed  or  registered  in  the  Surveyor-Gene- 
ral's Office  till  July,  1765,  then  the  surveys  thereon  alleged  to 
have  been  made  by  Richard  Tea,  in  May,  1765,  were  without 
authority,  and  would  be  of  no  validity  before  their  acceptance 
in  the  Surveyor-General's  Office.' 

"  The  error  assigned,  is  ^  in  instructing  the  jury  that  it  re- 
quired both  an  improper  and  firaudulent  obtaining  from  the 
Secretary  of  the  Land  Office  of  the  Warrants,  as  well  as  the  fact 
of  the  Warrants  not  having  been  filed  in  the  Surveyor-General's 
Office  till  July,  1765,  to  make  the  plaintiffs'  survey  invalid  till 
the  time  of  return — whereas  the  defendants  requested  the  opinion 
of  the  Court,  whether  a  survey  could  be  made  generally  on  these 
Warrants  before  the  same  were  placed  in  the  Surveyor-Gene- 
ral's Office.' 

^'  It  appears  to  me,  that  the  exception  is  not  supported  in 
fact;  the  question  proposed  by  the  counsel,  was  not  whether 
in  general,  a  survey  could  be  made  on  a  Warrant  before  the 
same  was  placed  in  the  Office  of  the  Surveyor-General.  The 
Court  laid  down  the  law  fairly  and  truly,  that  if  the  Warrants 
were  fraudulently  obtained,  the  survey  would  be  of  no  validity 
until  recognized  by  acceptance  in  the  Land  Office.  But  if  the 
defendant's  counsel  meant  to  assert,  that  in  no  instance  could  a 
survey  be  good  before  acceptance,  upon  an  order  which  had 
not  passed  through  the  Office  of  the  Surveyor-General,  they 
were  wrong.  For  there  are  many  cases  in  which  the  Proprie- 
tary officers  departed  from  the  usual  practice,  and  many  titles 
depend  upon  such  departure.  It  would  be  an  endless  task  to 
refer  to  all  these  cases ;  but  I  will  mention  two  of  them.  In  the 
case  of  Fothergill  v.  Stover,  I  Dall.  6,  a  letter  from  the  Re- 
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ceiver-General  and  Secretary  of  the  Land  Office  to  die  Deputy- 
Snrreyor,  stating  that  James  Logan  had  agreed  that  a  certain 
person  should  have  100  acres  at  Gonestoga,  and  requiring  him 
to  surrey  the  same,  was  held  good  to  support  the  survey,  and 
the  Court  said,  that  under  this  kind  of  orders  from  the  Proprie* 
tary's  Office,  a  great  part  of  the  Prorince  had  been  settled. 
The  other  case  is  that  of  titles  under  what  are  called  ^  Blunston^s 
licenses^*  under  which  a  large  portion  of  the  country  West  of  the 
Susquehanna  was  settled. 

^^  The  present  case  is  not  quite  analogous,  because  here  the 
Warrants  were  directed  to  the  Surveyor  General.  But  in  those 
early  times  the  offices  were  not  kept  with  so  much  regularity  as 
of  late  years,  and  the  Warrants  not  having  been  registered  in 
the  office  of  the  Surveyor  Greneral,  might  perhaps  be  accounted 
for.  It  was  undoubtedly  a  very  suspicious  circumstance,  and 
carried  with  it  strong  evidence  of  fraud  in  obtaining  the  War- 
rants, but  it  would  be  too  much  to  say,  that  it  was  in  law  abso* 
lute  and  conclusive,  and  that  it  was  incompetent  for  the  plain- 
tiff to  show  that  there  had  been  mistake  or  negligence  in  some 
of  the  officers,  which  could  not  be  visited  upon  him. 

^'  2.  The  Court  below  were  further  requested  to  instruct  the 
juiy,  ^  that  the  order  of  the  Surveyor  Greneral  to  make  a  re-sur- 
vey on  Halding's  Warrant,  and  the  like  order  on  McKinley's 
Warrant,  and  procuring  said  survey  to  be  executed  by  Mr. 
Smith,  Deputy  Surveyor,  also  the  receipt  produced  by  the  plain- 
tiffs from  George  Woods  to  William  Holliday,  for  J&168,  in  part 
of"  the  purchase  money  of  the  land  in  dispute,  stating  the  same 
to  have  been  surveyed  by  Thomas  Smith,  Esq.,  and  the  deed 
produced  by  plaintiffs,  Johnson  and  Little  to  William  Holliday, 
stating  the  return  of  surveys  of  said  two  Warrants,  and  that 
they  were  made  by  Thomas  Smith,  Esq.,  late  Deputy  Surveyor; 
also  the  evidence  of  Michael  Wallack,  produced  by  the  plain- 
tiff, that  he,  Wallack,  assisted  in  making  said  re-surveys  by 
said  Smith,  and  did  this  at  the  request  of  William  Holliday, 
who  then  resided  on  the  land,  are  facts,  which  if  believed  by 
the  jury,  are  conclusive  to  prove  an  abandonment  of  the  sur- 
veys, or  supposed  surveys,  by  Richard  Tea,  in  May,  1766.* 

<<  Upon  this  point  the  court  below  charged  the  jury  as  follows : 
^The  surveys  said  to  have  been  made  by  Richard  Tea  on  the 
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Warrants  to  McKinley  and  Raiding,  contained  about  588  acres 
and  allowance,  the  surveys  said  to  have  been  made  subse- 
quently on  the  same  Warrants  by  Thomas  Smith,  Esq.,  D.  S., 
contain  about  445  aores  and  allowance,  consequently  there  were 
thrown  out  143  acres.  But  it  appears  from  the  drafts  in  evi- 
dence, that  all  the  lands  in  controversy  in  this  suit,  are  em- 
braced as  well  within  the  surveys  said  to  have  been  made  by 
Richard  Tea  on  Halding  and  McKinley^s  Warrants,  as  within 
the  subsequent  surveys  by  Thomas  Smith,  Esq.,  on  the  same 
Warrants.  As  to  the  143  acres  thrown  out,  the  presumption  of 
abandonment  strongly  arises ;  but  the  143  acres  are  not  now  in 
dispute.  But  the  subsequent  survey  by  Mr.  Smith,  may  be 
well  accounted  for  without  the  presumption  of  abandonment. 
For  if  the  owner  intended  to  patent  his  land,  and  found  there 
were  143  acres  included  in  his  survey  which  might  be  taken 
away  by  a  better  title,  he  might  procure  an  order  of  re-survey, 
with  the  intention  of  excluding  the  143  acres,  without  endan* 
gering  the  validity  of  any  previous  survey  or  title  for  that  which 
he  might  still  intend  to  hold.  We  are,  therefore,  of  opinion  the 
facts  referred  to  in  the  third  point  by  the  defendant's  counsel, 
in  connection  with  the  other  facts  in  the  case,  are  not  conclu- 
sive to  prove  an  abandonment  of  the  surveys,  or  the  supposed 
surveys,  made  by  Richard  Tea  in  May,  1765,  so  &r  as  respects 
the  lands  in  dispute  in  the  present  suit' 

^^  The  error  assigned  is  *  in  not  answering  the  said  point  fully, 
and  in  instructing  the  jury  that  the  plaintiff  had  not  abandoned 
the  land  included  in  both  surveys  by  Tea  and  Smith,  whereas 
the  question  put  by  the  defendant's  counsel  was,  whether  the 
supposed  survey  by  Tea,  had  not  been  given  up  and  aban- 
doned?' The  defendant's  counsel  asked  too  much.  They 
asked  the  court  to  charge  the  jury  peremptorily,  that  in  point 
of  law,  the  survey  made  by  Tea  was  totally  abandoned.  There 
were  strong  circumstances  of  abandonment,  but  not  enough  to 
reduce  the  thing  to  a  mere  point  of  law,  and  indeed  the  cir- 
cumstances of  abandonment  are  not  equally  strong  as  to  all  the 
land  in  Tea's  surveys,  for  as  to  that  part  which  was  also  con- 
tained in  the  survey  made  by  Smith,  I  do  not  see  w&y  the  plain-- 
tiff  should  be  supposed  to  have  intended  to  give  up  the  advan- 
tage which  might  result  from  the  eariy  date  of  Tea's  survey.  I 
45 
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am  of  opinion  that  the  court's  answer  on  this  point  was  not 
erroneous. 

**  3.  The  court  below  were  further  requested  to  instruct  the 
jury,  that  if  the  jury  believe  that  the  Surveyor  in  laying  Nichol's 
Warrants,  finding  that  he  had  not  land  enough  to  fill  them,  did 
afterwards  extend  the  lines  by  plotting,  retaining  the  original 
lines  on  the  creek  and  Buttonwood  corner,  and  so  returned  the 
surveys  to  his  principal,  the  said  surveys  as  extended  are  valid, 
except  against  an  intervening  right,  without  notice  of  such  ex- 
tmsion. 

*^  Upon  this  point  the  court  below  instructed  the  jury  as  fol- 
lows :  *  Whether  a  survey  was  made  on  the  ground  or  not,  is  a 
matter  of  fact  to  be  ascertained  by  the  evidence ;  and  in  ascer- 
taining that  fiict,  the  jury  should  take  into  view  all  the  evidence 
on  that  particular  part  qi  the  case.  To  constitute  a  survey  on 
the  ground,  there  should  be  so  many  lines  marked  as  to  desig"- 
nate  the  lands  intended  to  be  embraced.  The  merely  marking 
a  comer,  or  running  one  line,  without  any  other  boundary  fixed 
to  limit  or  point  out  the  lands  intended,  does  not  constitute  a 
survey.  From  the  evidence  of  Mr.  Wilson,  a  surveyor,  it 
would  seem  there  were  no  marks  along  the  creek,  and  that  the 
courses  and  distances  specified  in  the  draft,  do  not  correspond 
with  the  courses  and  distances  of  the  creek,  consequently  not 
one  of  the  lines  marked  or  designated  on  the  ground,  corres^ 
ponds  with  any  of  the  lines  as  designated  on  the  draft.  '  If  bOj 
(and  it  is  for  the  jury  to  say)  the  surveys  as  extended  are  in- 
yalid.  Enough  of  the  lines  on  the  ground  should  be  retained 
to  designate  the  tract  of  land  intended  to  be  included,  althou^ 
closing  lines  which  might  aSect  in  some  degree  the  shape  and 
quantity,  might  be  plotted  to  make  the  survey  close,  without 
marking  them  upon  the  ground.  Whether  that  was  the  case, 
is  for  the  jury  to  determine. 

*^  The  error  assigned,  is  ^  in  instructing  the  juiy  that  if  the 
testimony  given  by  Mr.  Wilson  was  correct,  the  surveys  for 
Nichols,  as  extended  by  Findley,  were  invalid.' 

^'  The  case  appears  to  have  been  this :  Findley,  the  assistant 
of  the  D.  S.,  Richard  Tea,  had  the  Warrants  of  the  two  Nich- 
ols in  his  hands  to  execute.  He  began  at  a  certain  tree  on  the 
creek,  ran  several  courses  up  from  the  creek,  then  returned  to 
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the  creek  at  a  considerable  distance  from  the  place  of  b^;iii* 
ning,  and  closed  the  survey  by  a  number  of  courses,  according 
to  the  meanders  of  the  creek,  and  bounded  by  it  to  the  place 
of  beginning.  No  cross  lines  were  run  to  divide  the  surreys, 
but  it  was  the  intention  of  Findley  to  plot  the  cross  lines,  and 
then  return  the  surreys  without  running  them.  Haying  gone 
to  Philadelphia  for  the  purpose  of  making  die  returns,  it  was 
found  on  calculation,  that  he  had  not  included  land  enough 
within  his  lines ;  upon  which  his  principal,  Richard  Tea,  then 
at  Philadelphia,  and  the  Surveyor  General,  John  Lukens,  or- 
dered  him  to  extend  the  lines  by  plotting,  without  actual  run* 
ning,  so  as  to  take  in  enough  to  satisfy  ike  Warrants  of  Edward 
and  Joseph  Nichols,  and  also  three  other  Warrants,  which  I 
have  mentioned  before.  This  was  done  accordingly,  and  the 
protracted  drafts  put  into  the  hands  of  Richard  Tea ;  the  sur* 
veys  of  Thomas  and  Peter  Vanbuskirk  and  Joseph  Brown  were 
returned  to  the  Surveyor  General  and  accepted,  but  for  some 
reason  not  explained,  Richard  Tea  made  no  return  of  the  sur- 
veys on  the  Warrants  of  ttie  Nichols.  Now,  by  the  evidence 
of  Mr.  Wilson,  alluded  to  in  the  answer  to  this  point,  it  ap- 
peared that  there  were  no  marks  along  the  creek,  and  that  the 
courses  and  distances  specified  in  the  drafts,  do  not  correspond 
with  the  courses  and  distances  of  the  creek,  consequently  nooe 
of  the  lines  marked  on  the  ground  correspond  with  the  lines  on 
the  draft ;  and  if  so,  (which  was  a  matter  left  to  the  jury,)  the 
Court  were  of  opinion  that  the  surveys,  as  extended  by  tiie 
order  of  the  Surveyor  Greneral  and  Richard  Tea,  were  invalid. 
With  this  conclusion  I  cannot  agree.  Every  case  must  depend  « 
upon  its  circumstances.  In  Cox  v.  Frogate,  4th  S.  &  R.  293,  « 
we  decided  that  where  the  lines  on  the  ground  were  totally  de* 
parted  from,  the  proper  survey  could  not  be  established  to  the 
prejudice  of  an  innocent  third  person.  But  the  present  case  is 
essentially  different.  For  in  the  first  place  there  is  a  long  line 
along  the  creek,  which  has  not  been  departed  from*  The 
creek  is  the  real  boundary,  and  it  is  of  no  importence  whether 
the  lines  correspond  exactly  with  the  actual  courses  of  flie  a 

creek  or  not.  If  the  lines  had  been  marked  along  ike  creek, 
still  the  creek  was  the  boundary ;  there  could  be  no  vacancy 
between  the  lines  and  the  creek.    A  survey  and  patent  wonld 
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be  good,  giving  the  creek  for  the  boundary,  without  mention- 
ing courses  or  distance.  Now  as  to  the  extension  of  the  lines 
on  paper,  the  only  persons  interested  were  the  Nichols  and  the 
owners  of  the  Halding  and  McKinley's  Warrant,  represented  by 
Richard  Tea.  The  Nichols  consented,  and  so  did  Tea  for 
Halding  and  McKinley.  Here,  then,  we  have  an  extension  of 
lines  by  the  consent  of  all  parties  interested,  and  the  order  of 
ttie  Surveyor  General.  Under  these  circumstances  I  am  of 
opinion  that  the  survey  was  valid.  The  Proprietor's  officers 
assented,  and  no  human  being  was  injured,  except  those  who 
had  placed  confidence  in  Tea,  and  given  him  authority  to  act 
for  them.  I  have  taken  for  granted  that  the  returns  of  survey 
on  the  Warrants  of  the  Nichols,  were  not  kept  back  through 
any  act  or  default  of  theirs.  If  they  were,  and  any  ignorant 
and  bona  fide  purchasers  for  valuable  considerations  were  in« 
jured  by  it,  the  surveys  of  the  Nichols  with  respect  to  such 
persons,  would  lose  their  priority.  In  this,  therefore,  there  was 
error. 

^^  4.  The  Court  below  were  further  requested  to  instruct  the 
jury,  *  that  at  all  events  such  extension  as  mentioned  in  point 
7,  could  not  aflect  the  title  of  the  Nichols  and  those  claiming 
under  them,  to  the  land  actually  in  the  lines  actually  run  and 
marked  on  the  ground.' 

^'  Upon  this  point  the  Court  below  instructed  the  jury  as  fol- 
lows :  ^  It  is  the  lines  on  the  ground  which  constitute  the  sur- 
vey, and  not  the  courses  and  distances  on  the  draft ;  but  where 
there  is  an  entire  difference  between  the  lines  on  the  ground 
and  the  courses  and  distances  of  the  draft  produced,  it  is  hard 
to  discover  how  one  can  support  the  other.  If  the  Warrants  in 
this  case  are  not  specially  descriptive  of  the  ground,  then  the 
title  would  only  accrue  from  the  making  of  the  survey.  The 
drafts  of  surveys  are  produced,  and  are  prima  fticie  evidence  of 
actual  surveys  having  been  actually  made  upon  the  ground. 
To  ascertain  the  fact,  a  surveyor  undertakes  to  trace  them,  and 
finds  the  lines  run  upon  the  ground  are  totally  difierent  from 
those  in  the  draft.  The  one  has  no  existence  upon  the  ground, 
the  other  none  upon  the  paper.' 

^^  These  remarks  are  made  upon  a  supposed  state  of  facts.  As 
to  die  lines  upon  the  ground,  nothing  but  an  exploring  line  of 
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five  sarireys  opposite  the  creek  was  marked.  This  line  Mr. 
Findley  says,  did  not  embrace  enough  of  land,  and  it  was  aban- 
doned by  him ;  and  the  exterior  line  was  extended  back  upon 
paper  from  the  creek,  as  would  appear  from  the  draft,  about 
100  perches  or  upwards.  No  surveys  were  ever  perfected  by 
ttie  Surveyor,  according  to  the  first  line  run  by  him ;  no  division 
lines,  so  far  as  we  know,  were  run  from  that  exploring  line, 
either  upon  paper  or  upon  the  land,  witk  a  view  of  designating 
the  five  several  tracts  from  each  other,  or  of  completing  the 
survey  of  any  one  of  the  tracts ;  consequently,  as  we  deem  the 
warrants  not  to  be  descriptive,  and  title  not  to  attach  before  the 
making  of  the  surveys,  and  it  not  appearing  that  any  survey 
was  ever  completed  agreeably  to  the  exploring  or  marked  line 
of  Findley,  we  think  that  the  extension  would  affect  the  title  of 
the  Nichols,  and  those  claiming  under  them,  to  the  land  actu- 
ally inclttded  in  the  lines  run  and  marked  on  the  ground. 

'^  The  error  assig^ned  is  ^  in  stating  that  the  extending  the 
lines  upon  paper  of  Edward  and  Joseph  Nichols,  as  mentioned 
by  Samuel  Findley  to  have  been  done  by  the  direction  of  the 
Surveyor  General  and  Richard  Tea  (D.  S.)  then  interested  in 
the  conflicting  surveys  of  Halding  and  McKinley,  would  affect 
the  title  of  the  said  Nichols  and  those  claiming  under  them,  to 
the  land  actually  included  in  the  lines  run  on  the  ground.' 

'^  After  what  I  have  said  on  the  third  point,  it  will  be  unne- 
cessary to  say  much  on  this.  Findley  might  have  returned  the 
surveys  for  the  Nichols  by  plotting  the  line  of  divi»on  without 
actually  running  it  He  had  run  the  external  lines,  and  that 
was  sufficient.  Then,  even  supposing  the  extension  of  the  lines 
to  be  illegal,  the  Warrantees  should  at  least  be  permitted  to 
retain  what  was  included  within  the  original  lines.  I  am  there- 
fore of  opinion  that  in  the  answer  on  this  point  there  was  error. 

^'  5.  The  Court  below  were  further  requested  to  instruct  the 
jury  that  the  construction  of  deeds  is  for  the  Court  to  decide. 
The  defendants'  counsel  prayed  the  Court  to  instruct  the  jury 
that  the  deed  from  Richard  Tea  to  Wade  and  Johnson,  and 
other  deeds,  produced  by  the  plaintiff,  established  the  fact  that 
Richard  Tea  continued  interested  in  the  land  in  question  until 
the  return  of  the  surveys  of  Halding  and  McKinley,  in  the  Sur- 
veyor's Office,  in  1767,  and  that  he  had  authority  by  the  cove- 
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nants  with  Wade  aod  Johnson  contained  in  the  deed,  to 
agree  to  such  extension  ;  and  if  the  jury  verily  beliere  he  did 
agree  thereto,  that  such  agreement  would  be  binding  on  himself^ 
Wade  and  Johnson,  and  all  claiming  under  them. 

^^  Upon  this  point  the  Court  below  instructed  the  jury  that 
^  No  doubt  the  construction  of  deeds  is  for  the  Court,  and  we 
have  as  little  doubt  that  the  deed  from  Richard  Tea  to  Wade  & 
Johnson,  and  other  deeds  and  papers  produced  by  the  plaintiffi 
establish  the  fact  that  Richard  Tea  continued  interested  in  the 
land  in  question,  until  the  return  of  the  surveys  of  Raiding  and 
McKinley  into  the  Surveyor  Generals  Office  in  1767,  and  that 
he  had  authority  by  the  covenants  with  Wade  &  Johnson,  con- 
tained in  the  deed,  to  agree  to  such  extension.  But  this  was  a 
personal  covenant  only  affecting  the  personal  responsibility  of 
the  parties.  But  the  laws  and  customs  of  the  Province  and  of 
the  Commonwealth  afterwards,  have  prescribed  the  "mode  of 
acquiring  titles  to  lands.  A  survey  or  something  equivalent 
was  always  necessary ;  something  to  fix  and  limit  the  boundaiy 
of  the  owner^s  claim.  This  could  not  be  dispensed  with  by  the 
agreement  of  private  individuals  to  affect  the  rights  of  other 
grants  by  the  Proprietaries  or  the  Commonwealth ;  such  agree* 
ment,  therefore,  would  not  be  binding  on  Wade  &  Johnson, 
and  all  cLiiming  under  them. 

^'  The  error  assigned  is  in  instructing  the  jury  that  althou^ 
Richard  Tea  was  interested  in  the  warrants  of  Halding  and 
McKinley,  and  continued  so  until  7th  March,  1767,  and  by  the 
covenants  of  his  deed  had  authority  to  agree  to  the  extension  of 
the  lines  of  Nichols'  survey,  yet  that  this  was  a  personal  cove- 
nant affecting  only  the  personal  responsibility  of  the  parties,  and 
that  the  lines  of  a  survey  could  not  be  extended  (without  making 
lines  on  the  ground),  even  with  the  assent  of  Tea,  (D.  S.)  the 
opposite  claimant  of  the  same  land,  and  by  direction  of  ihe 
Surveyor  General. 

^^  The  answer  to  this  point  was  wrong.  No  doubt  the  parties 
to  Richard  Tea's  deed  were  responsible  to  each  other  on  their 
covenants.  But  Nichols  was  no  party  to  that  deed,  and  could 
have  no  action  on  it.  The  deed  gave  power  to  Tea  to  direct 
the  surveys  on  Halding  and  McKinley's  warrants.  Therefore, 
when  Tea  consented  to  give  way  to  the  surveys  on  2>fichok' 
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warrants^  the  parties  from  whom  he  derired  his  authority  and 
all  claiming  under  them  are  bound  by  his  consent.  Nichols' 
garyeys  must  be  piotected ;  and  if  Tea  did  wrong  in  consenting 
to  the  extension  of  the  lines,  he  is  responsible  to  his  associates, 
with  whom  he  had  contracted  to  hare  surveys  made  on  the 
warrants  of  Halding  and  McKinley. 

<<  6.  The  sixth  error  asigned  is  in  that  part  of  the  charge  m 
which  the  judge  told  the  jury  ^  that  Nichols'  warrants  were  not 
preciseh/  descriptive^  consequently  did  not  give  title  till  surrey 
made ;  whereas,  if  the  warrants  were  reasonably  descriptive, 
they  would  give  title  from  their  date,  or  at  least  from  the  time 
of  notice,  brought  home  to  the  opposite  claimant  (unless  laches 
in  the  Warrantee,)  and  whether  the  warrants  were  reasonably 
descriptive  or  not,  should  not  have  been  decided  by  the  Court, 
but  submitted  to  the  Jury  as  matter  of  ftct/  The  charge  was 
not  strictly  accurate,  and,  indeed,  in  so  long  a  charge  it  is  difii- 
eult  to  preserve  strict  accuracy*  The  law  is  as  laid  down  by 
the  counsel  for  the  defendant ;  a  warrant  descriptive  to  a  rea^ 
eonable  intenty  without  describing  the  spot  with  certainty,  gives 
title  from  the  date,  provided  a  survey  be  made  in  reasonable 
time.  It  is  true,  also,  that  whether  the  warrant  be  reasonably 
descriptive  or  not,  is  a  fact  for  the  jury  to  decide. 

**7.  The  seventh  and  last  error  assigned  is  in  that  part  of 
the  charge  where  the  jury  were  instructed  that  they  were  not 
to  be  governed  by  decisions  in  former  trials,  but  by  their  own 
conception  of  the  law  and  evidence,  and  that  the  Court  were 
ignorant  of  the  law  on  which  the  former  decision  was  made.  A 
former  verdict  and  judgment  are  evidence,  and  often  very  pow- 
erful evidence.  Lord  Gilbert  calls  it  persuagive  evidence  ;  but 
it  is  by  no  means  conclusive.  It  is  part  of  the  evidence  in  the 
case,  and  from  that  and  other  evidence,  the  jury  are  to  decide 
according  to  their  judgment.  We  must  take  the  substance  of 
what  was  said  in  the  charge,  and  not  carp  at  particular  expres* 
sions.  The  substance  of  the  charge  amounts  to  this,  ^  that  the 
jury  were  not  bound  by  the  former  judgment,  but  must  be  ^ 

governed  by  their  own  opinion,  after  deliberating  on  the  whole  m 

evidence.'  In  this  there  was  no  error.  Upon  the  whole,  then, 
my  opinion  is,  that  the  judgment  be  reversed,  and  a  venire  de 
novo  awarded." 
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It  will  be  seen,  as  I  stated  before,  that  at  the  last  trial,  not 
much  was  said  about  warrants  issuing  without  the  payment  of 
money,  and  very  little  about  the  irregularity  of  the  two  surreys, 
one  by  Richard  Tea  and  the  other  by  Thomas  Smith  ;  and  the 
fact  that  the  original  Warrants  to  Haldane  and  McKinley,  regu* 
larly  directed  to  the  Surveyor  General,  were  found  in  a  bundle 
of  Board  of  Property  papers  of  1774,  that  the  Surveyor  General 
then  made  an  order  for  what  in  fact  was  to  be  a  re-survey,  (and 
in  truth  appeared  on  its  face  to  be  so,  for  it  was  alleged  that  the 
survey  interfered  with  prior  rights),  and  also  the  iact  that  the 
surveys  made  by  Tea  were  in  the  same  bundle,  that  the  War- 
rants to  Thomas  and  Peter  Vanbuskirk,  and  the  surveys  on 
them,  were  in  the  same  bundle,  do  not  appear  in  the  opinion  of 
the  Supreme  Court,  though  the  jury  must  have  believed  that  all 
these  papers  had  been  regularly  in  the  Surveyor  GeneraVs 
Office,  and  taken  before  the  Board  of  Property,  and  examined 
for  the  purpose  of  making  the  order.  The  fact  that  these  papers 
showed  an  interference  with  Vanbuskirk,  and  justified  the 
order, — the  fact  that  the  Warrants  to  Edward  and  Joseph 
Nichols  were  not  in  that  bundle, — ^the  fact  that  Thomas  Smith, 
in  executing  that  order,  kept  clear  of  Thomas  Vanbuskirk,  but 
paid  no  attention  to  the  survey  on  the  two  Nichols'  warrants, 
and  knew  nothing  of  them,  but  covered  them  by  his  survey,  all 
which  appeared  by  direct  testimony  or  irresistible  inference,  is 
likewise  unknown  from  this  opinion,  but  were  all  known  to 
Blackburn  and  Confere,  and  their  counsel.  About  the  time  of 
this  decision  of  the  Supreme  Court,  Captain  John  Holliday  died, 
leaving  two  sons,  John  and  Adam  Holliday,  who,  being  worn 
out  by  the  contest,  and  discouraged  by  the  reversal  of  nine  ver> 
diets  in  favour  of  the  Hollidays,  sold  their  right  to  Thomas 
Jackson,  Esq.,  and  removed  to  the  Presque-isle  country,  where 
each  of  them  bought  a  tract  of  wild  land,  of  the  Holland  Com- 
pany,  and  now  live  on  good  farms,  clear  of  dispute. 

These  causes  rested  for  some  time  ;  when  Samuel  Blackburn, 
who  had  bought  a  tract  of  land  on  a  branch  of  Dunning's  creek, 
and  built  a  mill  and  tavern-house,  and  who  had  so  involved 
himself  by  this  purchase  and  buildings,  and  the  costs  of  these 
suits,  that  he  was  stripped  of  that  property  by  Sheriff's  sale, 
shortly  afterwards  died. 
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Jacob  Confere,  the  partner  of  Samuel  Blackburn  in  the  con- 
ceniy  was  bitten  by  a  mad  dog,  and  died.  Thomas  Jackson 
bought  out  the  heirs  of  Blackburn,  and  also  Confere,  and  thus 
became  owner  of  both  titles,  and  laid  out  a  town  called  Gajrs- 
port,  opposite  HoUidaysburg,  where  the  railroad  starts  from  the 
canal ;  and  five  years  ago,  when  I  last  saw  it,  it  contained  about 
one  hundred  houses,  and  some  of  them  very  good  ones. 
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CHAPTER  XIII. 


''  Act  of  Aflsembly  tetting  the  estates  of  the  Proprietaries  in  the  CommoiiwealCfa. 
Acts  for  establishing  a  Land  Office,  and  relative  to  the  sale  of  the  public  lands, 
with  historical  references,  and  notices  of  the  practice  vnder  them. 


Act  of  27th  Norember,  1779. 

*^  An  Act  for  vesting  the  Estates  of  the  late  Proprietaries  in 

this  Commonwealth. 

**  Section  1.  Whereas  the  Charter  from  Charles  the  Second, 
heretofore  King  of  England,  to  William  Penn,  under  which  the 
late  Province,  now  the  State  of  Pennsylvania,  was  first  begun 
to  be  settled,  was  granted  and  held  for  the  great  ends  of  enlarg- 
ing the  bounds  of  human  society,  and  the  cultivation  and  pro- 
motion of  religion  and  learning ;  and  the  rights  of  property  and 
powers  of  government  thereby  vested  in  the  said  William  Penn 
and  his  heirs,  were  stipulated  to  be  used  and  enjoyed,  as  well 
for  the  benefit  of  the  settlers  as  for  his  own  particular  emolu- 
ment, agreeable  to  the  terms  of  the  said  Charter,  and  of  certain 
Conditions  and  Concessions  entered  into  between  them. 

^'  Section  2.  And  whereas  the  claims  heretofore  made  by 
the  late  Proprietaries  to  the  whole  of  the  soil,  contained  within 
the  bounds  of  the  said  Charter,  and  in  consequence  thereof  the 
reservation  of  quit-rents,  and  purchase-money  upon  all  the 
grants  of  lands  within  the  said  limits,  cannot  longer  consist  with 
the  safety,  liberty  and  happiness  of  the  good  people  of  this 
Commonwealth,  who,  at  the  expense  of  much  blood  and  trea«- 
sore,  have  bravely  rescued  themselves  and  their  possessions 
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froni  the  tjnaay  of  &«at  BritaiD,  and  are  now  defending  them- 
selves  from  the  inroads  of  the  savages. 

"  SEcnoR  3.  And  whereas  the  safety  and  happiness  of  the 
people  is  the  fundamental  law  of  society,  and  it  has  been  the 
practice  and  usage  of  States  most  celebrated  for  freedom  and 
wisdom  to  control  and  abolish  all  claims  of  power  and  interest 
inconnstent  with  their  safety  and  welfare ;  and  it  being  the 
right  and  duty  of  the  representatives  of  the  people  to  assume 
the  direction  and  management  of  such  interest  and  property  as 
belongs  to  the  Community,  or  was  designed  for  (heir  advan- 
tage. 

*'  Section  4.  And  whereas  it  has  become  necessary  that 
speedy  and  effectual  measures  should  be  taken  in  the  premises, 
on  account  of  the  great  expenses  of  the  war,  and  the  rapid  pro- 
gress of  the  neighbouiing  States  in  locating  and  settling  the 
lands  heretofore  uncultivated,  fay  which  multitudes  of  inhabitants 
are  daily  emigrating  from  this  State. 

"  SecTioH  5.  Be  it  therefore  enacted,  and  it  is  hereby  enact* 
ed,  by  the  representatives  of  the  freemen  of  the  Commonwealth 
of  Pennsylvania,  in  General  Assembly  met,  and  by  the  author- 
ity of  the  same,  That  all  and  every  the  estate,  right,  title,  interest, 
proper^,  claim  and  demand,  of  the  heirs  and  devisees,  grantees, 
or  others  claiming  as  Proprietaries  of  Penosylvania,  whereof 
they  or  either  of  them  stood  seized,  or  to  which  tfaey  or  any  of 
them  were  entitled,  or  which  to  them  were  deemed  to  belong  on 
the  fourth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  seventy-six,  of,  in,  or  to  the  soil  and  land 
contained  within  the  limits  of  the  said  late  Province,  now  Staie 
of  Peim^lvania,  or  any  part  thereof,  together  with  the  royalties, 
firancbises,  lordships,  and  all  other  the  hereditaments  and  pre- 
mises comprised,  mentioned  and  granted  in  the  same  Charter, 
or  Letters-patent,  of  the  said  king  Charles  the  Second,  (except 
as  hereinafter  is  excepted,}  shall  be,  and  they  are  hereby  vested 
in  the  Commonwealth  of  Pennsylvania,  for  the  use  and  benefit 
of  the  citizens  thereof;  freed  and  dischaiged,  and  absolutely 
acquitted,  exempted  and  indemnified  of,  from  and  against  all 
estates,  uses,  trusts,  entails,  reversions,  remainders,  limitations, 
chains,  incumbrances,  titles,  claims  and  demands  whatsoever, 
from,  by,  or  under  the  said  Charter,  of  Letter»>patent,  or  other- 


364  PROPRIETARIES'  ESTATES  DIVESTED,  ETC. 

"wise,  as  fullj^  clearly,  and  entirely,  as  if  the  said  Charter  or 
Letters-patent,  and  the  estates,  interests,  hereditaments  and 
premises  therein  comprised,  mentioned  and  granted,  and  all 
other  the  estate,  right  and  title  of  the  said  Proprietaries,  of, 
in,  and  to  the  said  premises,  were  herein  transcribed  and 
repealed. 

"  Section  6.  And  be  it  further  enacted  by  the  authority 
aforesaid.  That  the  said  soil  and  lands,  hereditaments  and  pre* 
mises,  and  erery  part  and  parcel  thereof  (except  as  is  herein 
excepted,)  from  and  after  the  date  hereof,  shall  be  subject  to 
such  disposal,  alienation,  conveyance,  division  and  appropria- 
tion, as  to  this,  or  any  future  Legislature  of  this  Commonwealth 
shall  from  time  to  time  seem  meet  and  expedient,  in  pursuance 
of  such  law  or  laws  as  shall  for  that  purpose  hereafter  be  made 
and  provided. 

"  Section  7. — Provided  always,  and  be  it  enacted  by  the 
authority  aforesaid,  That  all  and  every  the  rights,  titles,  estates, 
claims  and  demands,  which  were  granted  by,  or  derived  from 
the  said  Proprietaries,  their  officers,  or  others  by  them  duly 
commissioned,  authorised  and  appointed,  or  otherwise,  or  to 
which  any  person  or  persons,  other  than  the  said  Proprietaries, 
were  or  are  entitled  either  in  law  or  equity,  by  virtue  of  any 
deed,  patent,  warrant,  or  survey,  of,  in,  or  to  any  part  or  portion 
of  the  lands  comprised  and  contained  within  the  limits  of  this 
State,  or  by  virtue  of  any  location  filed  in  the  Land  Office,  at 
any  time  or  times  before  the  said  fourth  day  of  July,  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  seventy-six,  shall 
be,  and  they  are  hereby  confirmed,  ratified  and  established  for 
ever,  according  to  such  estate  or  estates,  rights  or  interests,  and 
under  such  limitations  and  uses,  as  in  and  by  the  several  and 
respective  grants  and  conveyances  thereof  are  directed  and 
appointed. 

"  Section  8. — Provided  also,  and  be  it  enacted  by  the  autho- 
rity aforesaid.  That  all  and  every*the  private  estates,  lands  and 
hereditaments  of  any  of  the  said  Proprietaries,  whereof  they  are 
now  possessed,  or  to  which  they  are  now  entitled  in  their  private 
several  right  or  capacity,  by  devise,  purchase  or  descent ;  and 
likewise  all  the  lands  called  and  known  by  the  names  of  the 
Proprietary  Tenths  or  Manors,  which  were  duly  surveyed  and 
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returned  ioto  the  Land  Office  oo  or  before  the  fourth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  seveo  hundred  and 
seventy-six,  tt^ther  with  the  quit  or  other  rents,  and  arrearages 
of  rents,  reserved  out  of  the  said  Proprietary  Tenths  or  Manors, 
or  of  any  part  or  parts  thereof  which  have  been  sold,  be  con- 
firmed, ratified,  and  established  for  ever,  according  to  such 
estate  or  estates  therein,  and  under  such,  limitations,  uses  and 
trusts,  as  in  and  by  the  several  and  respective  reservations, 
grants,  and  conveyances  thereof  are  directed  and  appointed. 

"  Sectioh  9. — And  be  it  further  enacted  hy  the  authority 
aforesaid.  That  all  and  every  the  quit-rents  which  at  any  time 
or  times  heretofore  have  been  reserved  in  and  by  any  war- 
rant, patent,  or  other  conveyance  of  lands  or  other  heredita- 
ments, from,  by  or  under  the  said  Propiietaries,  their  officers, 
or  others  by  them  commissioned  and  appointed ;  and  all  and 
every  the  dues  and  arrearages  of  quit-rents,  and  arrearages  of 
purchase-moneys  for  lands  not  within  the  Tenths  or  Manors 
aforesaid,  or  which  at -any  time  or  times  heretofol-e  have  been 
deemed  or  taken  to  be  due  and  in  arrear,  other  than  the  quit  or 
other  rents  reserved  within  the  Proprietary  Tenths  or  Manors 
before-mentioned,  shall  from  henceforth  cease  and  determine ; 
and  the  same  lands  and  hereditaments  shall  be  held  free  and 
dischai^d  therefrom,  and  from  the  payment  thereof  forever. 

«  Section  10. — Provided  always,  and  be  it  further  enacted 
by  the  authority  aforesaid,  That  in  order  to  preserve  tquuiity 
among  the  purchasers  of  land  under  the  said  late  Proprietaries, 
the  said  arrears  of  purchase-money,  other  than  for  laa^s  wilhin 
the  said  Tenths  and  Manors,  shall  be  accounted  to  be  due  and 
payable  to  the  Commonwealth. 

"  Section  11. — And  be  it  further  enacted  by  the  authority 
aforesaid,  That  all  and  every  law  or  laws,  Act  or  Acts  of  As- 
sembly heretofore  made  and  enacted  by  the  legislature  ot  (he 
Province  of  Pennsylvania,  or  such  parts  and  clauses  theiuof  by 
which  any  right,  title  or  claim,  power  or  authority,  is  or  are 
given  or  granted,  ratified  or  established  in  the  said  Proprieta- 
ries, or  any  of  them,  their  or  any  of  their  officers  or  ServaiUs,  of, 
in  or  to  any  of  their  estates,  lands  or  other  hereditaments  ijeruln 
and  hereby  vested  and  confirmed,  or  meant  to  be  hereby  vested 
and  confirmed  in  this  Commonwealth,  for  the  use  and  benefiuL. 

{ 
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the  citizens  thereof;  or  of,  in  or  to  the  quit-rents  and  purchase* 
money  and  arrearages  thereof;  or  of,  in  or  to  any  portion  thereof 
herein  and  hereby  released,  discharged  and  abolished,  or  meant 
so  to  be,  be,  and  they  are  hereby  annulled,  revoked  and  re- 
pealed. 

^^  Section  12. — ^And  whereas.  The  freemen  of  this  Common- 
wealth, being  desirous  to  manifest  not  only  a  regard  to  tfieir 
own  safety  and  happiness,  but  their  liberality  also,  and  remem- 
brance of  the  enterprising  spirit  which  distinguished  the  founder 
of  Pennsylvania,  and  mindful  of  the  expectations  and  depend- 
ence of  his  descendants  on  the  propriety  thereof,  and  also  that 
sundry  marriage  settlements  and  testamentary  dispositions  have 
been  made  thereupon,  which  will  be  wholly  defeated,  and  the 
parties  exposed  to  great  disappointment  and  loss,  if  no  provision 
be  made  therein. 

"  Section  13. — Be  it  therefore  enacted  by  the  authority  afore- 
said. That  the  sum  of  one  hundred  and  thirty  thousand  pounds* 
sterling  money  of  Great  Britain,  be  paid  out  of  the  treasury  of 
this  State,  to  the  devisees  and  legatees  of  Thomas  Penn  and 
Richard  Penn,  late  Proprietaries  of  Pennsylvania  respectively, 
and  to  the  widow  and  relict  of  the  said  Thomas  Penn,  in  such 
proportions  as  shall  hereafter  by  the  legislature  be  deemed  equit* 
able  and  just  upon  a  full  investigation  of  their  respective 
claims. 

"  Section  14. — Provided  always.  That  no  part  of  the  said 
sum  of  one  hundred  and  thirty  thousand  pounds  sterling,  shall 
be  paid  within  less  than  one  year  after  the  termination  of  the 
present  War  with  Great  Britain.;  and  that  no  more  than  twenty 
thousand  pounds  sterling,  nor  less  than  fifteen  thousand  pounds 
sterling  thereof,  shall  be  paid  or  payable  in  any  one  year,  until 
tiie  whole  sum  be  fully  paid  and  discharged ;  apd  that  the  first 
annual  payment  thereof  be  made  at  the  expiration  of  one  year 
after  the  termination  of  the  said  War* 

^^  Section  15. — ^And  whereas  divers  persons  who  have  acted 
under  the  said  late  Proprietaries,  or  any  of  them,  as  Secretaries 
of  the  Land  Office,  receiver  of  purchase-money,  rents  or  other 
income,  Surveyor-General,  Surveyors  of  land,  or  otherwise,  or 
being  the  heirs  or  representatives  of  such  persons,  are  possessed 
of  divers  books,  surveys,  returns  of  survey,  certificates,  orders 


PR0PRIBTARIE8'  BBTaTK  DtVESTBD.  ETC.  MT 

or  other  documeota,  instrumeats,  records,  or  writings,  or  Mils 
to  the  said  Proprietaiy  belonging  or  appertuning,  or  which  hare 
been  usually  lodged  and  kept  in  the  several  and  respectire 
offices  of  Secretary  of  the  Land  Office,  Receiver-General  and 
Surreyor-General,  may  neglect  or  refase  to  deliver  up  the  samef 
undiminished,  to  the  Supreme  Executive  Council  of  this  State, 
u  is  proper  and  necessary  upon  the  passing  of  this  Act. 

*'SECTioir  16. — Be  it  therefore  enacted  by  tbe  authority 
aforesaid,  That  if  any  person  or  persons  whatsoever,  who  now 
is,  or  are,  or  hereafter  shall  be  possessed  of  any  of  the  said 
books,  surveys,  returns  of  survey,  certificates,  orders,  or  other 
documents,  instruments,  records,  writings  or  seals,  and  shall, 
after  demand  thereof  in  writiag  made  by  the  President  or  Vice 
President  of  the  Supreme  Executive  Council  of  this  State,  for 
one  month  after  such  demand,  refuse  or  neglect  to  deliver  up 
the  aame  to  the  person  or  persons  empowered  by  the  said  Pre- 
sident or  Vice-President  to  receive  tbe  same,  such  person  or 
persons,  so  refusing,  shall  forfeit  and  pay  to  the  use  of  the 
Commonwealth,  any  sum  not  exceeding  five  hundred  thousand 
pounds,  upon  being  convicted  by  indictment  in  any  Court  of 
Oyer  and  Terminer ;  and  moreover,  if  such  person  or  persons, 
after  such  conviction,  persist  in  such  refusal,  such  penson  or 
persons  shaU  be  sentenced  to  imprisonment  until  he  or  they 
deliver  the  books,  surveys,  or  oUicr  hereinbefore  mentioned 
articles,  by  such  person  or  persons  withheld  as  aforesaid.*' 


This  Act,  divesting  the  estat^of  the  Penn  femily,  and  resting 
it  in  the  Commonwealth,  was  a  moat  important  one  in  the  his- 
t<»y  of  the  Slate.  The  old  officers,  and  the  friends  of  that 
fomily,  complained  of  it  much.  I  have  heard  Judge  Tilghman 
call  it  a  high-handed  measure ;  and  once  he  said  it  was  an 
instance  that  "  might  made  right."  Shippen  and  Yeates,  when 
it  was  quoted  before  them,  treated  it  as  the  law  of  the  land,  and 
a  most  important  law,  and  said  as  the  Proprietary  family  had 
agieed  to  it,  and  accepted  the  money,  it  was  at  least  useless  for 
other  people  to  make  objections.  The  private  Proprietary  estate, 
reserved  to  them  by  the  law,  was  at  least  equal  in  rabie  to  the 
sum  pven.  — 


I 
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All  the  powers  and  rights  of  the  Proprietary  family  became 
vested  in  the  Commonwealth.  The  Commonwealth  could  only 
act,  as  in  other  cases,  by  its  officers,  and  their  rules  of  action 
were  the  laws  of  the  land.  These  laws  ought  to  have  been, 
and  generally  were,  strictly  complied  with.  There  was  no 
power  in  the  officers  of  the  Land  Office  to  vary  from  their 
directions,  or  grant  lands  in  any  other  manner  than  pre- 
scribed by  Act  of  Assembly.  The  forms  and  usages  of  the 
Office  were  followed,  except  so  far  as  was  necessary  from  this 
change. 

The  mode  of  obtaining  land  was  only  by  warrant,  return,  and 
patent,  or  from  an  actual  settlement  on  land  vacant  at  the  time 
of  the  settlement ;  and  patents  were  granted  in  the  name  of  the 
Commonwealth  instead  of  in  the  name  of  the  Proprietary. 

The  men  who  drew  the  law  were  aware  that  much  relaxation 
of  the  strict  rules  of  the  Office  had  been  indulged  in  before  the 
war,  and  that  such  had  been  often  recognised  and  sanctioned 
by  the  Commissioners  of  Property,  by  John  Penn  acting  as 
(Governor,  and  as  head  of  the  Commissioners  of  Property,  under 
power  from  his  brothers,  and  by  the  Courts  of  Justice,  in  the 
Province.  To  prevent  disputes,  this  law,  in  its  7th  Section, 
recognises  and  ratifies  all  that  had  been  done  by  the  Commis- 
sioners of  Property,  or  their  officers,  in  the  disposal  of  lands, 
whether  the  evidence  of  such  acts  were  to  be  found  regularly 
entered  on  the  books  of  the  Land  Office  or  not.  Eveiything 
which  appeared  regular,  or  which  appeared  upon  the  books  of 
the  Land  Office,  though  it  might  seem  irregular,  was  established 
and  ratified  by  this  law.  Where  any  thing  remained  to  be  done 
to  complete  the  title,  the  Legislature  prescribed^e  manner  and 
terms  by  which  it  might  be  completed.  Eveiy  person,  who  had 
any  right,  or  inception  of  title,  might  complete  it,  and  become 
the  absolute  and  unquestioned  owner  of  the  property  he  claimed. 
The  peace  and  welfare  of  the  State  and  its  citizens  required  that 
such  inceptive  titles  should  be  followed  up  and  completed 
within  some  reasonable  time ;  and  by  the  following  laws  it 
would  appear,  that  though  the  first  Acts  appeared  to  be  strict, 
yet  by  subsequent  laws  the  time  was  extended  and  continued, 
and  in  some  respects  still  continues.     In  short,  as  much  time 
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was,  and  is  allowed,  for  completing  such  inception  of  title, : 
was  consisteDt  with  the  welfare  of  the  community. 


1  Smith's  Laws,  p.  621. 

ActofSth  April,  1781. 

An  Act  for  establishing  a  Land  0£Bce,  and  for  the  puipoaea 
therein  mentioned. 

"  Whereas  many  of  the  lands  in  this  State,  heretofore  taken 
up  and  located  under  grants,  wsiranta,  and .  other  office  rights, 
before  the  tenth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  sixty-six,  are  yet  unpatented, 
and  the  purchase-money  and  arrearages  of  purchase-money 
thereon  due  are  vested  in  the  Commonwealth,  subject  to  the 
disposal  of  the  Legislature,  and  the  owners  and  holders  of  such 
rights,  since  the  shutting  up  of  the  Land  Office,  have  not  had 
it  in  their  power  to  pay  in  the  purchase-money,  or  arrearages  of 
purchase- money,  and  obtain  patents,  to  complete  their  titles  to 
the  same.     For  remedy  whereof, 

"  2d.  Be  it  enacted,  &c.,  That  an  office  be,  and  is  hereby 
erected,  constituted,  and  appointed,  which  shall  consist  of  three 
persons,  or  officers,  called  or  known  by  the  names  of  the  Secre- 
tary of  the  Land  Office,  Receiver  General,  and  Surveyor  Gene- 
ral, which  office  shall  be  held  and  kept  in  the  City  of  Philadel- 
phia, or  such  other  place  as  the  General  Assembly  shall,  from 
time  to  time,  order  and  direct,  and  that  into  thu  said  office  shall 
be  removed  and  safely  kept,  all  the  records  a\\i\  papers  of  the 
former  Land  Office  or  Board  of  Property,  in  the  hands,  custody, 
or  possession  of  the  late  Secretary,  Surveyor  Genera!,  Receiver 
General,  or  of  any  other  person  or  persons  entrusted  with  the 
care  or  management  thereof,  by  or  under  the  late  Proprietaries 
of  the  Province  of  Pennsylvania,  or  of  their  Governors  or 
tenant  or  Deputy  Governors ;  and  all  future  grants 


ors  or  Lifflfc^^^^ 
I  and  tfP^^^^V 
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mations  of  land  shall  issue  from  the  said  office,  in  manner  and 
form  hereinmentioned. 

^^  3d.  And  be  it  further  enacted,  That  the  said  Secretary  of  the 
Land  Office,  thie  Receiver  General,  and  Surveyor  General  shall 
be  appointed  by  the  Genera]  Assembly,  and  commissioned  by 
the  President  or  Vice  President,  in  council,  and  shall  hold  their 
said  offices  for  the  term  of  five  years,  unless  sooner  removed  by 
the  Representatives  of  the  freemen  of  this  Commonwealth,  in 
General  Assembly  met.  And  the  said  Secretary  of  the  Land 
Office,  Receiver  General,  and  Surveyor  General,  shall  be  enti- 
tled to  receive  such  fees,  from  time  to  time,  as  heretofore  have 
been  allowed  by  law,  until  the  same  shall  be  altered  by  the 
Legislature,  and  shall  have  power  to  appoint  deputies  or  clerks, 
to  assist  in  executing  the  business  of  their  respective  offices,  for 
whose  conduct  they  shall  be  responsible,  and  copies  of  records, 
entries,  and  papers  of  the  said  office,  duly  attested  by  them,  or 
their  lawful  deputies,  under  their  hand  and  seal  of  office,  shall 
be  as  good  evidence  as  the  original  by  law  might  or  could  be.) 
And  the  Surveyor  General  shall  have  power  to  appoint  a  deputy 
or  deputies  in  any  county  of  this  State,  who  shall  have  power 
to  make  and  return  into  the  Land  Office  surveys  of  land,  only 
in  the  county  for  which  such  deputy  or  deputies  shall  be 
appointed,  for  the  conduct  of  which  deputy  or  deputies  the 
said  Surveyor  General  shall  be  responsible.(a) 

^^  4th.  And  be  it  further  enacted.  That  the  Secretary  of  the 
Land  Office,  Surveyor  and  Receiver  General,  shall  severally, 
before  they  are  empowered  to  act,  enter  into  an  obligation, 
before  the  President  of  the  State,  with  one  or  more  sufficient 
sureties,  in  the  sum  of  ten  thousand  pounds,  to  the  Common- 
wealth of  Pennsylvania,  conditioned  for  the  faithful  discharge 
of  their  respective  offices. 

^'  5th.  And  be  it  further  enacted.  That  all  and  every  the  per- 
son and  persons  who  are,  or  shall  be  entitled,  either  in  law  or 
equity,  to  any  lands  in  this  State,  within  the  limits  of  the  Indian 
purchase,  by  virtue  of  any  grant,  warrant,  or  location,  before 


(a)  'nie  tppointment  and  duties  of  Deputy  Surreyors  were  soon  afterwards, 
•nd  often  subsequently,  tllsrad  by  Acts  of  Asssmbly. 
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the  tenth  day  of  December,  in  the  year  of  our  Lord  one  thou- 
sand seren  hundred  and  seventy-six,  upon  which  patents  hare 
not  issued,  shall  and  may,  upon  payment  to  the  Receiver-Gen- 
eral of  the  Land  Office  hereby  established,  of  the  purchase- 
money,  and  interest  thereon,  or  the  arrearages  of  such  purchase 
money  and  interest  agreed  on  for  the  said  lands,  together  with 
the  office  fees  ;  or  if  no  purchase-money  or  interest  is,  or  remains 
due  therefor,  then  upon  payment  of  the  office  fees,  be  entitled 
to  receive  a  patent  or  patents  for  the  same,  as  is  hereafter  direct- 
ed, any  former  law,  custom  or  usage,  to  the  contrary  hereof  in 
any  wise  notwithstanding.  And  in  all  cases  where  surveys 
have  not  yet  been  made  or  returned  to  the  former  Land  Office, 
on  any  grant,  warrant  or  location,  issued  before  the  said  tenth 
day  of  December  in  the  year  aforesaid,  the  owner  or  owners 
thereof,  apon  applying  to  the  Land  Office  at  any  time  within 
the  space  of  one  year  from  the  passing  of  this  Act,  and  paying 
down  the  one-third  of  the  purchase-money  and  interest  then 
due  on  the  same,  shall  be  entitled  to  receive  an  order,  directed 
to  the  Surveyor- General,  to  have  the  same  surveyed  and  return- 
ed ;  and  after  sucb  survey  and  return,  on  payment  of  the  residue 
of  the  purchase- money,  and  interest,  in  manner  aforesaid,  be  or 
they  shall  be  entitled  to  receive  a  Patent,  and  confirmation  of 
the  same,  in  like  manner.(6) 

"6th.  And  he  it  further  enacted,  That  all  purchase-money 
due  for  lands  in  this  State  taken  up,  or  entries  thereof  made,  by 
any  grant,  license,  warrant,  application,  or  office  right  what- 
soever, before  the  said  tenth  day  of  December,  in  the  year  afore- 
said, shall  be  paid  in  to  the  Receiver- General  of  the  Land  Office 
hereby  established,  that  is  to  say ;  the  one-fourth  part  thereof  in 
one  year  after  the  passing  of  this  Act,  one  other  fourth  part  thereof 
in  two  years  after  the  passing  of  this  Act,  and  one  other  fourth 
part  thereof  in  three  years  after  the  passing  of  this  Act,  and  the 
residue  thereof  in  four  years  after  the  passing  of  this  Act,  And 
in  case  of  neglect  or  refusal  of  paying  the  aforesaid  quotas  of 
the  purchase-money,  and  interest,  at  the  lime  herein  limited  for 
payment  thereof,  by  the  space  of  six  months,  it  shall,  and  may 


(b)  8m  Uh  FEnwcb  mide,  below,  U  the  Bod  of  tbU  AoL 
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be  lawful  for  the  Commissioners  of  the  county  where  the  lands 
lie  to  issue  their  warrant  to  the  Sheriff  of  the  said  county,  who 
is  hereby  enjoined  and  required  to  execute  the  same,  command- 
ing him,  after  due  notice,  to  expose  the  same  lands,  or  so  much 
thereof  as  may  be  necessary  to  discharge  the  sum  due,  with 
interest  and  costs,  to  sale,  and  transmit  the  same  to  the  Receiver- 
Greneral  of  the  Land  Office  of  this  State  ;  and  the  said  Sheriff  shall 
giTe  the  purchaser  a  deed  for  the  land  so  by  him  sold,  upon 
receipt  of  the  purchase-money  and  interest.(c) 

^^  7th.  Provided  always,  That  nothing  herein  contained  shall 
empower  any  Commissioner  to  issue  his  warrant,  or  any  Sheriff 
to  sell  any  lands,  for  non-payment  of  purchase-money  and  inte- 
rest, where  actual  settlements  have  been  made  by  the  owner  or 
owners  of  the  lands,  and  where  the  owner  or  owners  of  such 
lands  have  been  drove  off  by  the  power  of  the  enemy. 

^^  8th.  And  be  it  further  enacted.  That  the  several  officers  of 
the  Land  Office  shall  meet  annually,  and  transmit  to  the  respec- 
tive County  Commissioners  lists  of  the  delinquents  for  purchase- 
money  and  interest,  or  arrearages  of  purchase-money  and  inte- 
rest, in  their  respective  counties,  under  the  hand  and  seal  of  the 
Secretary  of  the  Land  Office.(d) 

^^  9th.  And  be  it  further  enacted,  That  all  lands  within  this 
State  heretofore  surveyed  under  any  grant,  warrant,  location,  or 
other  office  right,  shall  be  returned  into  the  Surveyor-General^s 
Office  (if  not  already  returned,)  in  the  space  of  nine  months 
from  the  passing  of  this  Act ;  and  upon  application  made  by 
the  owners  of  such  lands  to  the  Surveyor,  and  their  paying  or 
tendering  him  his  legal  fees,  in  such  case,  if  the  Surveyor  refuse 
or  neglect  to  make,  or  cause  to  be  made,  returns  of  the  said 
land,  he  shall  forfeit  and  pay  the  sum  of  fifty  pounds,  the  one- 
half  to  the  informer,  and  one-half  to  the  use  of  the  State,  to  be 
recovered  in  any  Court  of  Quarter  Sessions  in  this  State,  by 
indictment  or  information. 

^<  10th.  And  be  it  further  enacted.  That  all  patents  to  be 
granted  in  pursuance  of  this  Act  shall  be  by  deed-poll,  and 


(e)  On  this  tection  no  action  wib  e?er  had. 

{d)  See  the  remarks  made,  below,  at  the  end  of  this  Act 


LAND  OFTICE.  1781. 


signed  by  the  President,  or,  in  his  absence,  by  the  Vice-Presi- 
dent in  Council,  and  countersigned  by  the  Secretary  of  Council, 
and  under  the  State  seal  in  form  following,  viz. : — *  The  Su- 
preme Executive  Council  of  the  Commonwealth  of  Pennsyl- 
Tania,  To  all  to  whom  these  presents  shall  come,  greeting, 
Know  ye,  that  in  consideration  of  the  sum  of  lawful 

money,  pwd  by  into  the  Receiver-General's  0£Sce 

of  this  Commonwealth,  there  is  granted  by  the  said  Common- 
wealth unto  the  said  a  certain  tract  or  parcel  of 
land,  containing           acres,  lying  in  the  county  of 
and  township  of                    (describing  the  particular  bounds  of 
the  land,  and  the  d^e  of  the  survey  on  which  the  grant  issues,) 
with  its  appurtenances.     To  have  and  to  hold  the  said  tract  or 
parcel  of  land,  with  the  appurtenances  unto  the  said 
and  his  heirs  and  assigns  forever,     (Here  insert  the  tenure  and 
reservation.)     In  witness  whereof  his  Excellency 
Esquire,  Pre^dent,  (or  if  absent,)  the  Honourable 
Esquire,  Vice-President  of  the  Supreme  Executive  Council, 
hath  hereunto  set  his  hand,  and  caused  the   State  Seal  to  be 
hereunto  affixed  the                     day  of  in  the  year  of 
oar  Lord                   and  of  the  Commonwealth  the 
Attest. 

Secretary.' 
Which  Patent  shall  be  recorded  in  the  Rolls  Office  of  thia 
State. 

"  11th.  And  be  it  further  enacted^  That  all  and  every  the 
land  or  lands  granted  in  pursuance  of  this  Act,  shall  be  free 
and  clear  of  all  reservations  and  restrictions  as  to  mines,  roy- 
alties, quit-rents  or  otherwise,  so  that  the  owners  thereof  re- 
spectively, shall  be  entitled  to  hold  the  same  in  absolute  and 
unconditional  property,  to  all  intents  and  purposes  whatsoever, 
and  to  all  and  all  manner  of  profits,  privileges  and  advantages 
belonging  to  or  accruing  from  the  same,  and  that  clear  and  ex- 
onerated from  any  chai^  or  incumbrance  whatsoever,  except- 
ing the  debts  of  the  said  owner,  and  excepting  and  reserving 
only  the  fifth  part  of  all  gold  and  silver  ore  for  the  use  of  this 
commonwealth,  to  be  delivered  at  the  pit's  mouth,  clear  of 'all 
chains.  _ 

*'  13th.  And  be  it  further  enacted.  That  nothing  in  tbi^ 
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shall  extend,  or  be  construed  to  extend,  to  give  validity  to  any 
grant,  warrant  or  location,  issued  after  the  fourth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
seventy-six,  for  any  lands  or  lots  within  ten  miles  of  the  city  of 
Philadelphia,  or  within  three  miles  of  any  county  town  in  this 
State,  or  to  any  warrant,  grant  or  location,  for  a  greater  quan- 
tity of  land  than  five  hundred  acres  in  one  tract,  or  to  any  lands 
OF  lots  not  granted  in  the  usual  forms  of  the  Land  Office,  or  to 
lands  aot  within  the  Indian  purchase,  anything  herein  contadned 
to  the  contrary  in  anywise  notwithstanding.^'  Passed  9th  April, 
178L 


Sections  5,  8. — The  time  for  procuring  returns  of  survey  on 
office  rights  surveyed,  but  not  returned,  was  extended  by  sub- 
sequent Acts  of  Assembly  and  decisions  of  courts.  And  the 
time  for  paying  the  purchase  money  due  on  lands,  and  taking 
Patents,  was  extended  from  time  to  time,  with  sundry  modifi- 
cations, to  this  day,  (1848.) 

All  the  sections  of  this  Act,  directing  the  modes  of  proceed- 
ing, and  limiting  the  times  within  which  several  acts  were  to 
be  done,  were  soon  changed  by  subsequent  enactments.  See 
the  following  pages. 

Sections  10  and  11. — Perhaps  these  two  sections,  together 
with  the  Act  of  1779,  divesting  the  Proprietary  estate  and  vest- 
ing it  in  this  Commonwealth,  have  entirely  changed  the  tenure 
of  lands.  Under  the  Proprietary,  they  were  in  the  main  feudal. 
Are  they  now  so  in  any  respect,  any  more  than  lands  in  the 
Western  States,  and  sold  under  Acts  of  Congress  ?  and  like 
the  latter,  dependent  on  the  laws  and  contracts  between  the 
State  and  the  purchasers  ?  Even  escheats  depend  on  Acts  of 
the  Legislature,  and  not  in  any  wise  on  feudal  principles. 

I  know  there  are  lawyers  to  whom  this  will  appear  strange. 
But  is  it  the  fair  meaning  of  the  enactments  ?  To  go  at  large 
into  this  subject,  is  perhaps  not  within  the  scope  of  my  plan, 
and  would  require  more  discussion  than  is  consistent  with  a 
note.  But  I  have  thought  much  on  the  subject,  and  thought  it 
Worthy  of  suggestion. 
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2  Smith's  Lavs,  p.  7. 

Act  of  June  25th,  1781. 

"  A  supplement  to  an  Act,  entitled  *  An  Act  for  establishing 
a  Land  Office,  and  for  other  purposes  therein  mentioned.' 

"  Whereas  it  appears  necessary  to  explain  certain  parts  of 
the  Act,  entitled  ^  An  Act  for  establishing  a  Land  Office,  and 
for  other  purposes  therein  mentioned,  and  to  make  some  amend- 
ments  thereto.     Therefore, 

^^2nd.  Be  it  enacted,  &c..  That  the  meaning  of  the  word 
'  location,'  mentioned  in  the  fitth  section  of  the  said  Act,  was, 
is,  and  is  hereby  declared  to  be,  an  application  made  by  any 
person  or  persons  for  land  in  the  office  of  the  Secretary  of  the 
late  Land  Office  of  Pennsylvania,  and  entered  in  the  books  of 
the  said  office,  numbered,  and  sent  to  the  Surveyor  General's 
office. 

^^  3rd.  And  be  it  further  enacted,  That  it  shall  and  may  be 
lawful  to  and  for  the  President,  or,  in  his  absence,  the  Vice 
President,  in  council,  to  sign  all  and  every  Warrant  and  War- 
rants of  Acceptance,  re-survey  and  partition,  as  fully  as  the 
Governor  of  the  late  Province  of  Pennsylvania,  or  Commis- 
sioners of  Property,  might.or  could  have  done.(e') 

"  4th.  And  be  it  further  enacted.  That  the  Receiver  General 
shall,  once  in  every  month,  pay  into  the  hands  of  the  Treasurer 
of  this  Commonwealth,  all  moneys  which  shall  come  into  his 
hands  by  virtue  of  the  said  Act,  to  which  this  is  a  supplement, 
which  shall  be  subject  to  the  disposal  of  the  Legislature  of  this 
State,  to  whom  he  is  to  account  once  in  every  year. 

"  5th.  And  be  it  further  enacted.  That  the  rate  of  exchange, 
at  which  the  Receiver  General  shall  receive  the  five  pounds 
sterling  for  every  hundred  acres  of  land,  shall  and  is  hereby 
declared  to  be,  at  the  rate  of  one  hundred  and  sixty  six  and 


(e)  See,  below,  the  remarks  made  oo  thia  Seotioo. 


\ 
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two*thirds  of  the  currency  of  this  State,  for  one  hundred  pounds 
sterling."     Passed  25th  June,  1781. 


Section  3. — We  have  seen  that  Warrants  to  re-survey  and 
make  partition,  were  well  known  and  often  used  under  the 
Proprietary  government,  but  not  under  the  Commonwealth.  I 
have  known  of  only  one  case  in  which  this  was  done,  about 
1799.  In  that  case,  a  purchaser  set  up  a  defence  for  defect  of 
title ;  but  it  went  off  on  a  suggestion  that  length  of  time  and 
acquiescence  of  both  parties,  together  with  the  Statutes  of  Lim- 
itation, had  made  it  valid. 


2  Smithes  Laws,  p.  13. 

Act  of  5th  April,  1782. 

An  Act  to  vest  certain  powers  in  the  President  of  this  State, 
together  with  the  other  officers  therein  named,  and  for  other 
purposes  therein  mentioned. 

"  Section  1. — Whereas  many  delays  have  been  occasioned 
in  transacting  the  business  of  the  Land  Office  of  this  State,  by 
reason  of  doubts  which  remained  with  the  different  officers, 
touching  their  power  of  determining  many  controversies  on 
caveats,  which  stand  undetermined  on  the  books  of  said  office, 
as  well  as  a  great  variety  of  other  cases  touching  escheats,  war- 
rants granted  to  agree,  rights  of  pre-emption,  promises,  and 
other  imperfect  titles. 

"  Section  2. — For  remedy  whereof.  Be  it  enacted,  &c..  That 
the  President  or  Vice  President  and  a  member  of  the  Supreme 
Executive  Council,  appointed  by  Council  for  that  purpose, 
together  with  the  Secretary  of  the  Land  Office,  the  Receiver 
General,  and  the  Surveyor  General,  for  the  time  being,  shall  be 
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a  Board  of  Property  to  hear  and  determine  in  all  cases  of  con- 
troversy on  careaU,  in  al!  mRtters  of  difficulty  or  irregularity, 
touching  escheats,  warrants  on  escheats,  warrants  to  agree, 
ri^ts  of  pre<eroption,  promises,  imperfect  titles,  or  otherwise, 
which  heretofore  have,  or  hereafter  may  arise,  in  transacting 
the  business  of  the  Land  Office.  And  (he  Secretary  of  the 
Land  Office  is  hereby  empowered  and  directed  to  receive  and 
enter  caveats  in  his  said  office,  copies  whereof  to  be  transmitted 
to  and  entered  in  the  Surveyor  General's  Office ;  and  the  satd 
Secretary  of  the  Land  Office  shall,  with  the  approbation  and 
consent  of  the  President  or  Vice  President,  appoint  days  of 
bearing,  and  shall  grant  citations,  at  the  reasonable  request  c^ 
any  party  or  person  applying  for  the  same,  or  otherwise,  as  the 
case  may  require  ;  for  which  mid  services  they,  the  said  officers 
of  the  Land  Office,  shall  take  and  receive  such  fees  only  as 
were  customary  at  the  former  Board  of  Property. 

"  Sectiok  3. — Provided  always  nevertheless.  That  no  deter- 
mination of  this  Board  of  Property  shall  be  deemed,  taken,  or 
construed,  to  extend  in  any  measure  whatever,  to  the  prevent- 
ing either  of  the  parties  from  bringing  their  action  at  the  com- 
mon law,  either  for  the  recovery  of  possession  or  determining 
damages  for  waste  or  trespass,  but  the  Courts  of  law  shall 
remain  open  to  the  said  parties,  in  as  full  and  ample  manner  as 
if  no  determination  had  ever  been  given. 

"  Sectios  4. — And  whereas  it  was  enacted  by  the  sixth  and 
seventh  sections  of  a  law  of  this  State,  passed  the  9th  day  of 
April  last,  entitled  '  An  Act  for  establishing  a  Land  Office,  and 
for  other  purposes  therein  mentioned,'  that  in  cases  where  any 
office  right,  issued  before  the  tenth  day  o  December,  one 
thousand  seven  hundred  and  seventy-six,  had  not  been  executed, 
that  the  owner  or  owners  should  make  application  within  one 
year,  and  pay  a  third  part  of  the  purchase-money  to  the  Receiver 
General,  before  any  survey  shall  be  made  ;  and  that  all  pay- 
ments for  lands  taken  up  on  any  office  right  whatever,  shall  be 
made,  one  fourth  part  in  one  year,  another  fourth  part  in  two 
years,  another  fourth  part  in  three  years,  and  the  residue  in  four 
years,  from  the  passing  of  the  «ai;i  act;  which  respective  times 
or  periods  are  found  on  expeiience  and  refiection,  much  too 
short  for  the  purposes  aforesaid.  Be  it  therefore  enacted  by  the 
48  " 
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authority  aforesaid,  That  the  said  respective  times  and  periods 
are  enlarged,  oyer  and  above  the  dates  and  times  mentioned  in 
said  act,  for  the  space  of  two  years. 

"  Section  5. — And  whereas  it  was  enacted  by  the  ninth  sec- 
tion of  the  law  aforesaid,  that  all  lands  within  this  State  hereto- 
fore surveyed  under  any  grant,  warrant,  location,  or  other  office 
right,  shall  be  returned  into  the  Surveyor  General's  Office  (if 
not  already  returned)  in  the  space  of  nine  months  after  passing 
the  said  Act,  which  time  is  already  expired,  and  it  is  found  that 
rery  few  have  called  on  the  late  Deputy  Surveyors  for  their 
draughts,  or  to  discharge  fees  due  on  the  same,  and  a  literal 
observance  of  the  said  Act  would  involve  not  only  the  late 
Deputy  Surveyors,  but  the  owners  of  lands,  in  manifest  loss  and 
inconvenience  :  Be  it  therefore  enacted  by  the  authority  afore- 
said. That  it  shall  and  may  be  lawful  for  the  Surveyor  General 
of  this  State  to  receive  returns  of  such  surveys  as  shall  appear 
to  him  to  have  been  faithfully  and  regularly  made,  from  the  said 
late  Deputy  Surveyors,  their  heirs  or  legal  representatives,  for 
such  further  period  as  to  him  shall  seem  just  and  reasonable. 
And  that  there  shall  no  action,  loss,  or  damage,  accrue  to  any 
person  or  persons,  by  reason  of  neglect  in  complying  with  the 
aforesaid  clause  or  section  before  the  passing  of  this  Act. 

^^  Section  7. — And  the  aforesaid  sixth,  seventh,  and  ninth 
sections  of  the  law  aforesaid,  so  far  as  respects  the  periods  and 
times  in  the  same  respectively  mentioned,  and  no  further,  are 
hereby  altered  and  repealed." 

Passed  5th  April,  1782  ; — Recorded  in  Law  Book,  No.  1, 
page  482. 


By  an  Act  of  the  Sth  January,  1791,  the  Secretary  of  the  Land 
Office,  the  Receiver  General,  Surveyor  General,  and  the  Master 
of  Rolls,  were  constituted  the  Board  of  Property. 

By  an  Act  of  29th  March,  1809,  the  offices  of  the  Receiver 
General  and  Master  of  Rolls  were  abolished  ;  and  the  Boaid  of 
Property  consisted  of  the  Secretary  of  the  Commonwealth,  Secre- 
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Jaiy  of  the  Land  Office,  and  Surreyor  General,  or  any  two  of 
them,  with  all  the  powers  of  the  former  Board. 

The  constitution  of  the  Board  of  Property  has  been  changed 
URCe,  more  than  once.  See,  as  to  the  cooBtruction  of  their 
powers,  Hubley's  Leasee  v.  Chew.(/) 


3  Smith's  Laws,  p.  62. 

Act  of  12th  March,  17S3. 

An  Act  for  the  sa]e  of  certain  lands  therein  mentioned,  for  the 
purpose  of  redeeming  and  paying  off  the  certificates  of  depre- 
ciation given  to  the  officers  and  soldiers  of  the  Pennsylvania 
Line,  or  their  representatives,  and  for  appropriating  certain 
other  lands  therein  mentioned,  for  the  use  of  the  said  officers 
and  soldiers,  to  be  divided  ofi*  to  them  severally  at  the  end 
of  the  war. 

"  SecnoH  I.' — Whereas  it  was  enacted,  by  a  law  of  this 
Commonwealth,  passed  the  eighteenth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  eighty,  enti- 
tled *  An  Act  to  settle  and  adjust  the  accounts  of  the  troops  of 
this  State,  in  the  service  of  the  United  States,  and  for  other 
purposes  therein  mentioned,'  That  the  Certificates  of  Depre- 
ciation given  to  the  officers  and  soldiers  of  the  Pennsylvania 
line  should  be  receivable  at  the  Land  Office  of  this  State,  equal 
to  gold  and  silver,  in  the  payment  of  the  purchase-money  of 
nnlocated  lands;  if  the  possessor  or  possessors  of  the  same 
should  think  proper  to  purchase  such  lands. 

*'  Sectios  2. — Be  it  therefore  enacted,  &c..  That  for  the  more 
speedy  and  effectual  complying  with  the  intentions  of  the  law 
aforesaid,  there  be,  and  hereby  is,  located  and  laid  off  a  certain 
tract  of  lands,  as  follows :  beginning  where  the  Western  boun- 


(/)  8m  CIww  t.  BIoriuH  10  Wttli, 33) ;  FoiUr  f.  Slww,  1  Serf,  ft  B.  ISG. 
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darj  of  this  State  crosses  the  Ohio  river ;  thence  op  the  said 
river  to  Fort  Pitt ;  thence  up  the  Allegheny  river  to  the  mouth 
of  Mogulbughtiton  creek  ;  thence  by  a  West  line  to  the  Western 
boundary  of  this  State  ;  thence  South  by  the  said  boundaiy  to 
the  place  of  beginning;  reserving  to  the  use  of  the  State  three 
thousand  acres,  in  an  oblong  of  not  less  than  one  mile  in 
depth  from  the  Allegheny  and  Ohio  rivers,  and  extending  up 
and  dovrn  the  said  rivers,  from  opposite  Fort  Pitt,  so  far  as 
may  be  necessary  to  include  the  same ;  and  the  further  quantity 
of  three  thousand  acres  on  the  Ohio,  and  on  both  sides  of  the 
mouth  of  Beaver  creek,  including  Fort  Mackintosh  ;  all  which 
remaining  tract  of  land,  as  aforesaid,  is  hereby  appropriated  as  a 
farther  fund  for  the  purpose  of  redeeming  the  certificates  afore- 
said, and  shall,  for  that  purpose,  be  laid  out  and  disposed  of 
as  follows ;  that  is  to  say,  the  Surveyor  General  of  this  State 
shall,  according  to  such  directions  as  may  be  ^ven  to  him  by 
the  Supreme  Executive  Council,  cause  the  aforesaid  tract  of 
land  to  be  laid  out  into  lots  of  not  less  than  two  hundred  acres, 
nor  more  than  three  hundred  and  fifty  acres  each,  numbering 
the  same  lots  numerically,  on  the  draught  or  plot  of  the  country 
aforesaid  ;  and  shall,  as  soon  as  the  same,  or  one  hundred  lots 
thereof  are  surveyed,  together  with  the  Secretary  of  the  Land 
Office  and  the  Receiver  General,  proceed  to  sell  the  same  lota 
in  numerical  order,  at  such  times  and  places,  and  under  such 
regulations  as  shall  be  appointed  by  the  Supreme  Executive 
Council ;  the  full  consideration  bid  at  such  sales  shall  be  paid 
into  the  Receiver  General's  Office,  either  in  gold  or  silver,  or 
in  the  certificates  aforesaid ;  upon  full  payment  of  which  con- 
sideration, and  the  expense  of  surveying,  together  with  all  fees 
of  the  different  offices,  patents  shall  be  issued  in  the  usual  form 
to  the  several  buyers  or  vendees ;  and  the  different  sums  in 
specie  that  may  be  paid  into  the  Receiver  General's  office,  shall 
be  paid  over  by  him  to  the  treasury  of  this  State,  for  the  purpose 
of  redeeming  such  certificates  as  may  remain  unsatisfied  at  the 
end  of  such  sales. 
''  Sect.  3. — [Contains  directions  for  making  the  surveys.] 
"  Sect.  4. — And  whereas  the  General  Assembly  of  this  Com- 
monwealth did,  by  their  resolve  of  the  seven  :h  day  of  March, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  eigh^. 
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promise  to  the  officers  and  privates  belonging  to  this  State,  in 
the  Federal  army,  certain  donations  and  quantities  of  land,  ac- 
cording to  their  several  ranks,  as  therein  set  forth,  to  be  sur- 
reyed  and  divided  c^to  them  severally  at  the  end  of  the  War. 

"  Sect.  5. — Be  it  enacted  by  the  authority  aforesaid,  That 
for  the  purpose  of  effectually  complying  with  the  letter  and 
intention  of  said  resolve,  there  be,  and  it  is  hereby  declared  to 
be  located  apd  laid  off,  a  certain  tract  of  country,  beginning  at 
the  mouth  of  Mogulbughtiton  creek  ;  thence  up  the  Allegheny 
river  to  the  mouth  of  Cagnawago  creek ;  thence  due  North  to 
the  Northern  boundary  of  the  State ;  thence  West,  by  the  said 
boundary,  to  the  North- West  boundary  of  the  State ;  thence 
South,  by  the  Western  boundary  of  the  State,  to  the  North- West 
corner  of  lands  appropriated  by  this  Act  for  discharging  the 
certificates  herein  mentioned  ;  and  thence  by  the  same  lands 
£ast  to  the  place  of  beginning ;  which  said  tract  of  country 
shall  be  reserved  and  set  apart  for  the  only  and  sole  use  of  ful- 
filling and  carrying  into  execution  the  said  resolve. (^) 

*'  Sect.  6. — And  be  it  further  enacted,  &c.,  That  no  improve- 
ment, location,  warrant,  grant,  right,  title  or  claim,  whatsoever, 
made  or  procured  by,  from  or  under  any  Indian  nation,  or 
nations  of  Indians,  the  late  Proprietaries,  or  any  other  person  or 
persons  whatsoever,  for  or  upon  the  lands  contained  within  the 
limits  of  the  two  above  described  tracts  of  country,  or  any  part 
thereof,  shall  be  valid,  or  of  any  effect,  in  law  or  equity,  but  the 
same  shall  be  null  and  void,  to  all  intents  and  purposes  what- 
soever. 

"  Sect.  7. — And  be  it  further  enacted,  &c.,  That  all  officers 
and  private  men,  entitled  to  land  as  aforesaid,  shall,  and  they 
are  hereby  directed  to  make  their  respective  applications  for  the 
same  within  two  years  after  peace  shall  be  declared ;  and  should 
any  of  the  said  officers,  non-commissioned  officers,  or  private 
men,  die  before  their  respective  applications  shall  be  made,  as 
before  directed,  then  their  heirs,  executors  or  administrators, 
respectively,  are  hereby  permitted  to  make  such  applications 


ig)  At  thii  time  it  was  luppcned  the  Northern  boundary  would  f  trike  Lake 
Erie, 
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within  one  year  after  the  expiration  of  the  aforesaid  time ;  and 
in  case  the  said  officers,  non-commissioned  officers,  and  private 
men,  their  heirs,  executors  or  administrators,  shall  neglect  so  to 
do  within  the  times  limited  as  aforesaid,  then,  and  in  such 
cases,  it  shall  and  may  be  lawful  for  any  person  or  persons 
whatsoever  to  apply  to  the*  Land  Office,  locate  and  take  up  such 
parts  or  parcels  of  said  lands,  upon  such  terms  as  the  legislature 
shall  hereafter  direct;  as  may  remain  unlocated  by  the  said 
officers,  non-commissioned  officers,  and  private  men,  their  heirs, 
executors  and  administrators. (A) 

^*  Sect.  8. — ^Provided  always,  and  be  it  further  enacted,  &c., 
That  it  shall  not  be  in  the  power  of  the  non-commissioned  offi- 
cers and  private  men,  or  any  of  them,  to  grant,  bargain,  or  sell 
his  or  their  share  of  the  land  hereby  appropriated  for  their  use, 
or  any  part  thereof,  until  the  same  shall  be  actually  surveyed 
and  laid  off,  as  aforesaid,  and  that  every  such  sale  or  convey- 
ance shall  be  absolutely  null  and  void,  to  all  intents  and  pur- 
poses." 

[Passed,  12th  March,  1783.— Recorded  in  Law  Book  No. 
11,  page  46.] 


2  Smith's  Laws,  p.  102. 
Act  1  April,  1784. 


'^  An  Act  for  opening  the  Land  Office,  for  granting  and  dis- 
posing of  the  unappropriated  lands  within  this  State. 

"  Sect.  1. — Whereas  the  estates  of  the  late  Proprietaries  of 
Pennsylvania  were,  by  a  law  passed  the  27th  day  of  November, 
in  the  year  one  thousand  seven  hundred  and  seventy-nine, 


(A)  The  time  for  making  appUcation  waa  extended  by  eeveral  law*,  op  till 
1813. 
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Tested  in  this  Commonwealth.  And  whereas,  by  a  subsequent 
law  passed  the  ninth  day  of  April,  one  thousand  seven  hundred 
and  eighty^one,  the  Land  OflBce  was  opened,  for  the  completing 
all  such  titles  as  had  commenced  before  the  tenth  day  of  De- 
cember, one  thousand  seven  hundred  and  seventy-six,  and 
inasmuch  as  it  is  just  that  all  the  citizens  of  this  State,  holding 
lands,  should  be  placed  on  the  same  footing,  with  respect  to 
their  titles,  and  the  legal  demands  of  government,  and  the  time 
being  now  come  when  it  appears  necessary,  not  only  to  increase 
the  population  of  this  State,  but  to  enable  government  to  draw 
every  possible  advantage  from  the  estates  so  vested  in  them. 

*^  Sect.  2. — Be  it  therefore  enacted,  &c.,  That  the  Land  Office 
shall  be  opened,  for  the  lands  already  purchased  from  the  Indians, 
on  the  first  day  of  July  next,  at  the  rate  often  pounds  for  every 
hundred  acres,  with  the  usual  fees  of  granting,  surveying  and 
patenting,  excepting  such  tracts  as  shall  be  surveyed  Westward 
of  the  Allegheny  mountain,  which  shall  be  three  pounds  ten  shil- 
lings, and  no  more ;  and  that  the  several  officers  of  the  Land 
Office,  are  hereby  fully  empowered  and  directed  to  do  and  per- 
form every  act  and  thing  incident,  or  in  any  wise  appertaining, 
to  their  said  offices,  with  respect  to  receiving,  filing  and  enter- 
ing locations,  granting  warrants  on  the  same,  receiving  the  con- 
sideration, directing  copies  of  warrants,  or  other  rights,  receiving 
returns,  and  issuing  patents  of  confirmation,  as  heretofore, 
agreeable  to  the  former  customs  and  usages  of  the  said  offices. 

"  Sect.  3. — And  be  it  further  enacted,  &c.,  That  every  appli- 
cant for  lands  shall  produce  to  the  Secretary  of  the  Land  Office 
a  particular  description  of  the  lands  applied  for,  with  a  certifi- 
cate from  two  justices  of  the  peace  of  the  proper  county,  speci- 
fying whether  the  said  lands  be  improved  or  not,  and,  if  im- 
proved, how  long  since  the  said  improvement  was  made  ;  that 
interest  may  be  charged  accordingly. 

**  Sect.  4. — And  be  it  enacted,  &c..  That  the  quantity  of  land 
granted  to  any  one  person  shall  not  exceed  four  hundred  acres, 
and  that  all  grantees  under  this  Act,  as  well  as  all  claimants  of 
unpatented  lands  whatsoever,  be,  and  they  are  hereby,  confined 
to  the  same  time  with  respect  to  patenting,  as  is  limiied  and 
directed  by  the  law  of  this  State,  entitled  ^  An  Act  for  establish- 
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ing  a  Land  Office,  and  for  other  purposes  therein  mentioned,' 
and  the  law  entitled  ^  An  Act  to  vest  certain  powers  in  the 
President  of  this  State,  together  with  the  other  officers  therein 
named,  and  for  other  persons  therein  mentioned.' 

''  Sect.  5. — And  be  it  further  enacted,  &c.,  That  all  persons 
possessed  of  old  rights,  unsatisfied  warrants,  or  other  grants 
from  the  late  Proprietaries,  be,  and  they  are  hereby  confined,  in 
locating  the  same,  to  the  lands  already  purchased  from  the 
Indians ;  and  in  order  to  prevent  disputes  touching  the  same, 
it  is  hereby  enjoined  on  the  Commissioners  appointed  for  making 
a  further  purchase,  that  they  ascertain,  in  their  negociations  with 
the  Indians,  with  the  greatest  possible  precision,  the  line 
between  the  lands  already  purchased  and  those  that  shall  be  by 
them  purchased. 

^*  Sect.  6. — And  be  it  further  enacted,  &c.,  That  when  the 
Indians  shall  be  satisfied  for  the  unpurchased  lands,  within  the 
limits  of  this  State,  the  Supreme  Executive  Council  shall  give 
ofiScial  information  thereof  to  the  Surveyor-General,  who  shall, 
thereupon,  appoint  District  Surveyors  for  laying  out  all  such 
lands  within  the  said  purchase,  as  shall  be  found  fit  for  the  pur- 
pose of  cultivation,  into  tracts  of  not  more  than  five,  nor  less 
than  two  hundred  acres  each,  numbering  the  same  on  the  gen- 
eral draught  or  plot  of  each  district ;  and  so  soon  as  two  hun- 
dred lots  are  surveyed,  the  said   Surveyor-General,   together 
with  the  Secretary  and  Receiver-Greneral  of  the  Land  Office,  or 
their  lawful  deputies,  by  them  respectively  appointed,  shall  pro- 
ceed to  sell  the  same  by  public  auction,  at  such  place  or  places, 
and  at  such  times,  and  subject  to  such  regulations,  as  the  Su- 
preme Executive  Council  may  direct.     And  upon  the  payment 
of  the  full  consideration  bid  at  such  sales,  in  the  certificates 
hereinafter  mentioned,  specie,  or  money  of  this  State,  together 
with  all  fees,  in  specie,  of  surveying  and  patenting,  a  title  shall 
be  granted  in  the  usual  manner  and  form,  for  the  land  so  sold. 
But  in  case  the  vendee  should  desire  further  time,  for  the  pay- 
ment of  a  moiety  of  the  said  consideration,  two  years  shall  be 
allowed  him,  on  his  paying  all  fees  and  giving  bond  for  the 
remaining  moiety  due  to  the  State,  with  lawful  interest,  in  specie, 
or  money  of  this  State  only,  and  upon  this  last  payment  his 
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title  sball  be  completed,  before  which  time  the  lands  shall  stand 
charged  with,  and  be  subject  to  said  payment.((') 

"  Sectiok  7.  And  vhereas  the  citizens  of  this  State,  as  well 
as  the  late  officers  and  soldiers  of  the  same,  have  long  laboured 
under  manifold  inconreniences,  by  reason  of  the  many  just 
debts  due  to  them  from  the  United  States  remaining  unpaid, 
and  inasmuch  as  it  is  the  duty  of  the  Legislature  of  this  State  to 
see  justice  done  to  them : 

"  Sectiom  8.  Be  it  therefore  enacted,  &«.,  That  the  Receirei- 
General  of  tbe  Land  Office  be  authorized  and  required  to  receive 
in  payment,  for  all  lands  sold  and  granted,  in  pursuance  of  this 
Act,  aa  well  in  the-  old  purchase,  as  in  that  which  is  about  to  be 
made  (tbe  lands  which  are  appropriated  for  the  redemption  of 
depreciation  certificates,  and  the  donation  lands,  only  excepted,) 
all  Certificates  of  Depreciation  granted  to  the  officers  and  soldiers 
of  the  late  Pennsylvania  line,  the  certificates  for  money  loaned 
to  the  United  States  by  citizens  of  this  State,  or  granted  in  the 
name  of,  or  for  the  use  of  such  citizens,  and  such  certificates  aa 
have  been,  or  may  hereafter  be  granted  to  the  officers  and  sol- 
diers of  tbe  Pennsylvania  line,  and  all  other  depreciation  certi- 
ficetes  granted  to  officers  and  soldiers  of  this  State,  and  all  cer- 
tificates for  commutation  and  for  arrearages  of  pay,  and  certifi- 
cates of  the  commissioners,  quarter-masters  and  forage-masters ; 
also  certificates  for  debts  due  to  the  citizens  of  this  State  from 
the  United  States,  or  from  this  State,  when  liquidated  by  tbe  pro- 
per Officers  of  the  Continent,  or  of  this  State,  respectively,  with 
all  the  interest  due  on  tbe  same  at  the  day  of  payment ;  all  such 
certificates  which  remain  unliquidated  to  be  reduced  to  specie 
value,  agreeably  to  the  Continental  scale  of  depreciation,  by  the 
Commissioner  of  Loans,  or  by  some  Continental  officer,  or  an 
officer  to  be  for  that  purpose  appointed,  before  they  are  offered 
in  payment  at  the  said  Receiver-General's  Office,  in  order  that  the 
United  States  may  be  charged  with  the  same ;  and  that  gold, 
silver,  and  tbe  paper  money  of  this  State,  shall  be  receivable  at 
tbe  said  office  from  all  applicants  whatsoever ;  but  that  those 
applicants,  who  are  not  citizens  of  this  State,  shall  be  restrained 
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in  their  payments  to  specue  and  Penn^lvania  money  alone  s 
Provided  always,  that  no  certificate  be  receivftd  from  any  per- 
son, who  V89  not  at  the  time  of  issuing  such  certificate  a  citizen 
of  this  State,  and  that  no  certificate  be  received  that  bath  been 
alienated,  transferred,  or  sold  by  any  person,  not  a  citizen  of 
diis  State,  to  a  citizen  of  this  State.  And  the  ReceiTer-General 
ia  hereby  enjoined  and  required,  in  all  cases  of  doubt,  to  make 
strict  inquiry  tonching  the  rig^t  of  citizenship  in  the  partiet 
applying,  either  by  the  oath  of  the  party,  (which  he  is  hereby 
empowered  to  administer,]  or  otherwise,  as  to  him  shall  seem 
meet." 
Passed  1  April,  1784. 


Sect.  8. — I  have  often  heard  this  inquiry :  What  was  done 
with  the  price*  of  all  the  unseated  lands  of  this  State  ?  The 
certificates  receivable  in  payment  at  the  Land  Office  were  at  a 
great  discount,  and  whoever  proposed  to  take  up  lands,  par* 
chased  them,  and  paid  them  into  the  Land  Office.  I^ua  the 
prices  of  unseated  lands  paid  our  proportion  of  the  expense  of 
the  war  of  the  ReTolution  ;  for  they  were  settled,  in  the  acconnts 
between  the  States  as  so  much  paid  by  Pennsylvania. 


2  Smidi's  Laws,  p.  S73. 

Act  of  21st  December,  1784. 

"  An  Act  to  alter  end  amend  an  Act  of  Assembly,  entitled  <  An 
Act  for  opening  the  Land  Office,  for  granting  and  disposing 
of  the  unappropriated  lands  within  this  State.' 

"  Section  I.  Whereas,  in  and  by  the  Act  of  Assembly,  enti- 
tled '  An  Act  for  opening  the  Land  Office,  for  granting  and  dis- 
posing of  the  nitappropriated  lands  withia  this  State,'  it  was 
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CDJoined  upoo  the  Commiuioners,  appointed  for  maldng  s  far< 
Iber  purchase  of  all  the  residue  of  the  anpurchaKd  lands,  withia 
the  limits  of  this  State,  that  they  ascertain,  in  their  negotiatioit 
with  the  Indiana,  with  the  greatest  posnble  precuion,  the  line 
between  the  landa  already  purchaaed,  and  those  that  ahall  be 
by  them  purchased, 

"  Sectiob  2.  And  whereas  the  directions  given,  as  aforesaid, 
to  the  said  Commisaoneis,  have  been  supposed  by  some  per- 
sons to  vest  in  the  said  CoDUBissionera  sufficieat  anthoiity  to 
adjust  and  ascertain  the  boaadaiies  and  lines  of  the  purchase  of 
lands,  made  by  the  late  Proprietaries  of  the  Six  Nation  Indians, 
on  the  fifth  day  of  November,  in  the  year  of  oar  Lord  one  tfaoo- 
sand  seven  hundred  and  nxty-eight,  lo  as  to  influence  and 
aSect  the  location  of  lands  under  former  Acts  of  Assembly,  and 
of  the  said  recited  Act. 

"  Section  3.  And  whereas  uncertunties  and  inconrenieacea 
may  arise  ftom  the  construction  aforesaid :  Therefore,  be  it  en- 
acted, and  it  is  hereby  enacted,  &c.,  That  the  directions  above 
recited  did  not  give,  nor  ought  to  be  construed  to  give,  to  the 
said  Commissiouers  any  authority  to  ascertain,  definitely,  the 
boundaiy  lines  aforesaid,  and  that  the  lines  of  the  purchase  so 
made,  as  aforesaid,  in  the  year  one  thousand  aeven  hundred  and 
sixty-eight,  striking  the  line  of  the  West  Branch  of  the  rivor 
Susquehanna,  at  the  mouth  of  Lycomick  or  Lycoming  creek, 
ahall  be  the  boundaries  of  the  same  purchase  to  all  legal  intents 
and  purposes,  until  the  General  Assembly  shall  otherwise  regu- 
L^  and  declare  the  same. 

"  Sections  4.  6.  [These  sections  repeal  that  part  of  the 
fi)rmer  Act  which  authorized  the  sale  of  depredation  land  at 
auction,  &c>(i)] 

"  Section  6.  And  be  it  further  enacted,  &c..  That  from  and 
after  the  first  day  of  May  next,  and  not  sooner,  the  Land  Office 
of  this  Commonwealth  shall  be  open  for  applications  for  the 
lands  within  the  purchase  made,  or  to  be  made  by  Ae  Commis- 
sioners aforesaid,  (the  lands  within  this  State  appropriated  for 
Uie  redenqition  of  depreciation  certificates,  and  the  donation 


(t)  Soma  few  Iracti  had  heea  kAA  stanetion.     Tboce  aoiold  ware  diiposcil  o! 
■ndar  tUa  Aet  oi  tnbtequent  Uwi, 
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lands  to  the  officers  and  soldiers  of  the  Pennsylvania  line,  only 
excepted,)  at  and  after  the  rate  of  thirty  pounds  for  every  hun- 
dred acres  of  the  same,  and  so  in  proportion  for  greater  or  less 
quantities  thereof;  such  application,  or  the  survey  thereof  to  be 
made,  not  to  exceed  one  thousand  acres,  with  the  usual  allow- 
ance of  six  per  centum  for  highways ;  and  eveiy  applicant  for 
any  of  the  same  lands  shall,  before  the  warrant  for  the  same 
issue,  produce  to  the  Secretary  of  the  Land  Office  an  acquit- 
tance signed  by  the  Receiver-General  of  the  said  Land  Office^ 
setting  forth,  that  the  full  purchase  and  consideration  aforesaid 
has  been  paid  and  satisfied ;  and  the  bills  of  credit  of  this  State, 
dated  the  20th  day  of  April,  one  thousand  seven  hundred  and 
eighty-one,  and  gold  and  silver  money,  and  the  certificates 
described  and  directed  in  and  by  the  Act  aforesaid,  shall  be 
received  by  the  said  Receiver-General,  in  satisfaction  of  all 
purchase-money,  as  aforesaid. 

^'  Section  7. — Provided  always,  and  be  it  further  enacted, 
&c..  That  any  warrant  which  shall  be  issued  in  pursuance  of 
this  Act,  shall  not  be  confined  to  any  particular  place,  but  shall 
enable  the  applicant  to  get  the  same  located  upon  any  vacant 
land,  where  the  said  applicant  shall  think  fit,'  except  as  afore- 
said; and  the  land  which  shall  be  surveyed  upon  any  such 
warrant  shall  not  exceed  the  number  of  acres  expressed  in  the 
said  warrant ;  and  the  same  land  shall  be  all  located  and  sur- 
yeyed  in  one  tract  or  parcel. 

^^  Section  8. — ^And  whereas,  divers  persons  who  have  here- 
tofore occupied  and  cultivated  small  tracts  of  land,  without  the 
bounds  of  the  purchase  made,  as  aforesaid,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  sixty-eight,  and  within 
the  purchase  made,  or  now  to  be  made,  by  the  said  Commis- 
sioners, have,  by  their  resolute  stand  and  sufferings  during  the 
late  war,  merited  that  those  settlers  should  have  the  pre-emption 
of  their  respective  plantations. 

^^  Section  9. — Be  it  therefore  enacted,  &c.,  That  all  and 
every  person  or  persons,  and  their  legal  representatives,  who 
has  or  have  heretofore  settled  on  the  North  side  of  the  West 
branch  of  the  river  Susquehanna,  upon  the  Indian  territory, 
between  Lycomick  or  Lycoming  creek  on  the  East,  and  Tjra- 
gaghton  or  Pine  creek  on  the  West,  as  well  as  other  lands  within 
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the  said  residuary  purchase  from  the  Indians,  of  the  territory 
within  this  State,  excepting  always  the  lands  hereinbefore  ex- 
cepted,  shall  be  allowed  a  right  of  pre*emption  to  their  respeo- 
tive  possessions,  at  the  price  aforesaid. 

^'Section  10. — Provided  always,  and  be  it  enacted,  &c., 
That  no  person  shall  be  entitled  to  the  pre-emption  aforesaid, 
unless  he,  she  or  they  shall  have  made  actual  settlement,  as 
before  described,  before  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighty;  and  that  no  such  claim  shall  be  ad- 
mitted, to  or  under  any  such  person  or  persons,  for  more  than 
three  hundred  acres  of  land,  with  the  usual  allowance  for  roads, 
to  be  surveyed  together,  and  in  one  tract,  nor  unless  application 
for  the  same  be  made,  and  the  consideration  thereof  tendered 
to  the  Receiver  General  of  the  Land  Office,  on  or  before  the 
first  day  of  November  next"    Passed  21st  December,  1784. 


The  warrants  issued  under  sections  8,  9  and  10,  have  always 
been  called,  since  the  passage  of  this  Act,  Pre-emption  War- 
rants ;  and  are  the  only  rights  so  designated,  in  our  Reports  of 
decisions,  under  the  Commonwealth. 


2  Smith's  Laws,  p.  317. 

Act  of  8th  April,  1785. 

^*  An  Act  to  provide  further  regulations,  whereby  to  secure  fair 
and  equal  proceedings  in  the  Land  Office,  and  in  the  survey- 
ing of  lands. 

^'  Section  1. — Whereas  the  time  for  opening  the  Land  Office 
of  this  State,  for  the  lands  contained  within  the  purchase  lately 
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made  by  the  Commonwealth  of  the  Indiaa  natiyea,  of  all  the 
residue  of  waste  lands  within  the  charter  bounds  of  Pennqrlvas* 
nia,  as  the  same  have  been  adjusted  between  this  State  and  the 
State  of  Virginia,  is  fixed  to  be  from  and  after  the  first  d&y  of 
May^next,  when  it  is  probable  that  numerous  applications  will 
be  made  to  the  Land  Office  at  the  same  time,  for  lands  within 
the  bounds  of  the  said  late  purchase,  and  the  officers  of  the 
Land  Office  must  necessarily  be  obliged  to  give  preference  to 
some  persons,  before  others  whose  applications  may  be  made 
equally  early,  and  thereby  great  dissatisfaction  must  arise,  unless 
some  provision  be  made  by  law  to  regulate  the  same:  For 
remedy  whereof, 

^^  Section  2. — ^Be  it  enacted,  &c..  That  firom  and  after  the 
time  assigned  for  opening  the  said  Land  Office  as  aforesaid, 
until  the  end  of  the  tenth  day  thereafter,  being  the  eleventh  day 
of  the  month,  the  Secretary  of  the  Land  Office,  upon  the  whole 
of  the  purchase  money  being  deposited  in  the  hands  of  the  Re- 
ceiver General  of  the  Land  Office,  and  not  otherwise;  and 
upon  acquittance  for  the  same  being  shown  to  the  said  Secre- 
tary, he  shall  receive  and  file  all  applications  made  to  him  for 
lands  within  the  said  late  purchase,  not  exceeding  one  thousand 
acres  in  one  application,  numbering  them,  respectively,  from 
number  one,  after  the  common  progression,  to  the  last  which 
shall  be  received  within  the  same  ten  days ;  and  every  such 
application  shall  set  forth,  in  words  at  length,  and  not  in  figures 
only,  the  number  of  acres  asked  by  each  applicant  respectively; 
after  which  the  said  Secretary  shall  proceed  to  enter  all  such 
applications,  and  to  make  a  fair  and  accurate  list  thereof,  and 
upon  each  application  so  entered,  shall  issue  a  warrant  for  such 
quantity  as  is  contained  in  the  application  respectively,  pro- 
vided the  same  does  not  exceed  one  thousand  acres,  to  the  per- 
son entitled  to  the  same,  giving  preference  and  priority  of  num- 
bei'to  him  to  whom  such  preference  and  priority  shall  fall  upon 
a  fair  lottery,  to  be  made  by  the  said  Secretary  as  hereinafter 
directed ;  and  so  to  the  next  in  order,  until  a  warrant  be  issued 
upon  every  of  the  said  applications,  according  to  their  prefer- 
ence and  order,  to  be  adjusted  as  aforesaid." 

(Here  follow  the  directions  for  forming  and  conducting  the 
Lottxay.) 
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"And  the  warrants  to  be  issued  on  the  said  applications,  shall 
scTerally  be  nnmbered  according  to  the  decisioo  of  the  said 
Lottery,  and  ^all  bear  date  on  the  day  in  which  the  drawing 
thereof  ^all  be  finiahed:  And  all  applications  to  the  said  Land 
Office,  which  shall  be  made  after  the  eipiration  of  the  said  tea 
days,  for  lands  within  the  said  late  purchase,  being  made  as 
above  directed,  shall  hare  priority  according  to  the  order  in 
which  they  shall  severally  come  to  the  hands  of  the  said  Secre- 
tary, and  shall  be  numbered  accordingly,  and  not  otherwise ; 
and  all  warrants  for  land  within  the  said  late  purchase,  as  well 
those,  the  priority  of  which  shall  depend  upon  the  said  lottery,  as 
others,  shall  be  made  out  in  their  proper  order  as  aforesaid, 
upon  payment  of  the  legal  fees,  by  the  person  who  shall  pro- 
duce the  acquittance  of  the  said  Receiver  General  for  the  pur- 
chase money,  as  soon  as  conveniently  may  be,  without  any 
needless  delay,  and  without  partiality. 

"  Sect.  3. — And  be  it  further  enacted,  &c..  That  every  war- 
rant for  land  within  the  said  late  purchase,  shall  be  directed  by 
the  Surveyor- General,  to  the  Deputy-Surveyor  of  some  one  dis- 
trict within  the  same  purchase,  in  order  that  the  same  warrant 
may  be  duly  executed,  and  the  quantity  of  land  therein  speci- 
fied, surveyed  and  located,  according  to  the  tenor  of  such  waN 
rant ;  but  if  land,  to  the  satisfaction  of  the  person  who  shall 
hare  property  in  any  such  warrant,  be  not  found  within  such 
district,  then  and  in  such  case,  the  Deputy-Surveyor,  to  whom 
such  warrant  was  directed,  shall  on  the  desire  of  the  person 
entitled  to  the  same,  certify,  by  indorsement  thereon  in  writing, 
witnessed  by  two  subscribing  witnesses,  that  the  same  warrant 
has  not  been  executed  within  bis  district,  and  shall  redirect  the 
same  warrant  to  the  Deputy-Surveyor  of  some  other  district 
within  the  said  late  purchase ;  and  upon  producing  the  warrant, 
so  certified  as  aforesaid,  the  Deputy-Surreyor,  to  whom  the 
same  may  be  directed,  shall  proceed  upon  and  execute  such 
warrant,  in  like  manner,  find  with  the  like  effect  as  if  it  had 
been  go  directed  by  the  Surveyor-General. 

"  Sect.  4. — And  be  it  further  enacted,  &x.,  That  no  Deputy- 
Surreyor  shall  execute  any  such  warrant  as  aforesaid,  unless  the 
same  warrant  be  directed  to  him,  as  is  above  set  forth,  nor  shall 
any  Depu^-Surveyor  proceed  to  measure  any  land  upon  any 
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warrant  within  the  said  late  purchase,  until  the  expiration  of 
thirty  days  from  and  after  the  day  of  the  date  of  the  warrant, 
which,  for  preference  and  priority,  shall  be  dependent  on  the 
aforesaid  lottery ;  and  during  the  latter  twenty  of  the  said  thirty 
days,  each  Deputy-Surveyor  of  lands  within  the  said  late  pur- 
chase,  shall  keep  open  his  office,  and  give  his  personal  attend- 
ance therein,  for  at  least  six  hours  in  every  of  the  said  twenty 
days,  (Sundays  excepted),  for  the  purpose  of  receiving  the  war** 
rants  to  be  issued,  and  delivered  as  aforesaid ;  and  every  such 
Deputy-Surveyor  shall,  on  or  before  the  first  day  of  May  next, 
certify,  in  writing,  to  the  said  Surveyor-General,  the  county, 
township  and  place,  where  such  Deputy-Surveyor  shall  keep 
his  office  open  for  the  purpose  aforesaid,  in  order  that  all  per- 
sons who  may  apply  for  lands  as  aforesaid,  may  be  duly 
informed  thereof;  and  that  every  Deputy-Surveyor,  who  shall 
receive  any  such  warrant,  shall  make  fair  and  clear  entries  of 
all  warrants  put  into  his  hands,  in  a  book  to  be  provided  by 
him  for  that  purpose,  distinguishing  therein  the  names  of  the 
grantees,  quantities  of  land,  number  and  date  of  each  warrant, 
and  the  day  on  which  such  Deputy-Surveyor  shall  receive  the 
same  respectively,  and  whatever  shall  be  done  concerning  every 
such  warrant,  which  book  shall  be  open  at  all  seasonable  hours 
to  every  applier,  who  shall  be  entitled  to  copies  of  any  entry 
therein,  to  be  certified  as  such,  and  signed  by  such  Deputy- 
Surveyor. 

*^  Sect.  6. — And  be  it  further  enacted,  &c.-.  That  after  thirty 
days  from  the  date  of  every  such  warrant,  the  priority  of  which 
shall  depend  on  the  lottery  aforesaid,  but  not  sooner,  the 
Deputy-Surveyor,  to  whom  the  same  shall  be  directed  as  afore- 
said, may  and  shall  proceed  to  execute  such  warrant  in  the 
usual  manner,  if  thereunto  requested  by  the  owner  thereof,  or 
his  ag^nt,  giving  preference  always  to  the  lowest  in  number  of 
those  unexecuted  warrants,  which  shall  have  come  to  his  hands, 
in  case  the  owner  thereof,  or  his  agent,  shall  be  ready  to  pro- 
ceed with  the  said  Deputy-Surveyor,  and  to  direct  him  to  the 
place  where  such  person  shall  be  desirous  that  the  same  should 
be  executed. 

Sect.  6. — Provided  always,  That  none  of  the  said  warrants, 
that  shall  not  be  finally  lodged  and  left  with  one  of  the  Deputy- 
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Surveyors  of  the  lands  within  the  said  late  purchase,  for  survey 
and  location  within  the  district  of  such  Deputy-Surveyor,  before 
the  said  thirty  days  be  expired,  shall  be  entitled  to  the  priority 
aforesaid,  but  shall  be  considered  as  posterior  to  any  warrant 
that  shall  have  been  lodged  within  thirty  days,  and  be  surveyed 
and  located  accordingly. 

"  Sect.  7, — Provided  also.  That  if  any  person  having  a  right 
to  any  warrant  for  the  surveying  of  lands,  within  the  said  late 
purchase,  shall  fix  upon,  and  shall  desire  that  his  warrant  be 
located  to  a  particular  place  or  piece  of  vacant  land,  the  Deputy- 
Surveyor  of  the  district,  in  whose  hands  the  warrant  shall  be, 
shall  accordingly  make  an  entry  thereof  in  his  aforesaid  book, 
and  shall  afterwards  proceed  to  survey  the  same  upon  such  war- 
rant, unless  some  person  claiming  under  a  warrant  entitled  to 
priority  by  the  aforesaid  lottery,  shall  insist  upon  having  his 
aurvey  made  at  the  same  place,  in  which  case,  the  warrant 
which  had  been  so  located  and  superseded  as  aforesaid,  shall 
be  entitled  to  a  second  location  as  before,  liable  to  a  claim 
under  another  prior  warrant  as  before,  and  so  toties  quoiies 
till  the  same  shall  be  undisputed.  Provided,  nevertheless. 
That  the  person  claiming  to  have  land  surveyed  to  him,  under 
any  warrant  for  land  in  the  said  late  purchase,  may,  at  any  time 
before  actual  survey  be  made,  renounce  such  location,  and  with- 
draw his  or  her  warrant,  and  deliver  the  same  warrant  to  the 
Deputy-Surveyor  of  any  other  district  within  the  said  late  pur- 
chase, in  the  manner  hereinbefore  provided  and  declared  ;  and 
may  afterwards,  again,  in  like  manner,  withdraw  the  same,  and 
deliver  it  to  the  Deputy-Surveyor  of  another  district,  and  so  on, 
till  the  quantity  of  land  therein  mentioned  be  surveyed,  and  the 
same  established  in  the  order  and  manner  aforesaid. 

"  Sect.  8. — And  be  it  further  enacted,  &c..  That  all  warrants 
of  survey  that  shall  be  issued  by  the  said  Land  Office  of  this 
State,  after  (and  the  priority  of  which  shall  depend  on,)  the 
drawing  of  the  said  lottery,  for  lands  within  the  said  l^te  pur- 
chase, shall  be  executed  in  the  order,  and  have  preference  of 
survey,  as  they  shall  severally  be  earliest  delivered  to  the 
Deputy-Surveyor  of  the  district,  to  whom  they  be  directed,  who 
shall  make  survey  thereupon;  and  for  that  purpose,  the  said 
Surveyor-General  shall  register  the  same  warrants,  and  every 
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of  them,  in  the  order  they  shall  come  to  his  office,  in  the  manner 
directed  in  respect  to  the  warrant  first  aforesaid,  and  every  sar- 
yey  of  the  lands  within  the  said  late  purchase,  which  shall  be 
made  in  pursuance  of  this  Act,  and  of  the  former  acts  of  thb 
Commonwealth  for  opening  and  regulating  the  Land  Office, 
shall  be  duly  returned  into  the  office  of  the  said  Surreyor-Gene^ 
ral,  as  soon  as  conveniently  may  be  after  such  survey  shall  be 
made,  upon  the  payment  or  tender  of  the  fees  to  which  such 
Deputy-Surveyor  shall  be  legally  entitled  for  his  services 
therein  ;  and  if  any  such  survey  shall  have  been  made  on  or 
before  the  thirty-first  day  of  December,  in  any  year,  and  shall 
not  be  returned  into  the  office  of  the  said  Surveyor-General  on 
or  before  the  Icbt  day  of  March,  in  the  year  next  following,  the 
same  survey  shall  be  void,  as  to  future  surveys  which  shall  be 
sooner  returned,  and  filed  in  the  office  of  the  Surveyor-General; 
and  if  such  avoidance  shall  happen  by  the  neglect  or  default  of 
the  Deputy-Surveyor,  who  surveyed  the  same,  such  Deputy- 
Surveyor  shall  be  answerable  to  the  party  thereby  damaged,  for 
all  the  damages  he  or  she  shall  sustain  by  such  neglect  or 
default  as  aforesaid,  and  the  party  shall  be  entitled  to  a  new 
warrant,  to  survey  other  land  elsewhere,  to  satisfy  his  original 
application. 

"  Section  9. — And  be  it  further  enacted,  &c..  That  every 
survey  hereafter  to  be  returned  into  the  Land  Office  of  this 
State,  upon  any  warrant  which  shall  be  issued  after  the  passing 
of  this  Act,  shall  be  made  by  actual  going  upon  and  measuring 
of  the  land,  and  marking  the  lines  to  be  returned  upon  such 
warrant,  after  the  warrant  authorizing  such  survey  shall  come  to 
the  hands  of  the  Deputy  Surveyor,  to  whom  the  same  shall  be 
directed  ;  and  every  survey  made  theretofore  shall  be  accounted 
clandestine,  and  shall  be  void,  and  of  no  effect  whatsoever ;  and 
every  Deputy  Surveyor,  upon  request  to  him  made,  shall  give  a 
receipt,  in  writing,  signed  by  him,  to  the  person  delivering  any 
warrant  of  survey,  for  which  the  fee  of  six-pence  shall  be  paid 
by  the  party  requesting  the  same,  in  which  receipt  shall  be  set 
forth  the  day  and  year  when,  and  the  order  in  which,  the  same 
warrant  shall  have  come  to  the  hands  of  such  Deputy  Surveyor, 
and  also  the  grantee's  name  and  surname,  and  the  number  of  acres 
to  be  surveyed  thereon,  and  also  the  number  of  the  same  warrant. 
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**  Sect.  10.— And  be  it  further  enacted,  &c.,  That  every 
Deputy  Surveyor  shall,  within  the  month  of  February  in  every 
year,  make  a  general  list,  (and  shall  return  the  same  into  the 
office  of  the  Surveyor  General,)  of  all  the  warrants,  upon  which 
he  shall  have  made  any  survey  during  the  year  preceding, 
therein  setting  forth  in  a  summaiy  manner,  what  quantity  of 
land  he  hath  surveyed  upon  each  warrant,  distinguishing  every 
warrant  by  its  number,  date,  and  the  name  of  the  grantee,  and 
also  the  situation  of  every  tract  so  surveyed,  respectively. 

^'  Sect.  11. — And  be  it  further  enacted,  &c.,  That  the 
appointment  of  all  Deputy  Surveyors  of  lands  in  this  State  shall 
hereafter  be  by  the  said  Surveyor  General,  subject  to  the  appro- 
bation of  the  President  or  Vice  President  in  Council,  and  the 
Surveyor  General  shall  be  answerable  for  the  persons  so 
appointed  ;  and  that  before  the  opening  of  the  Land  Office  for 
the  late  purchase  as  aforesaid,  every  Deputy  Surveyor  then  in 
office,  and  every  Deputy  Surveyor  thereafter  to  be  appointed, 
shall  give  bond  to  the  Commonwealth,  with  two  sureties,  to  be 
approved  by  the  President  or  Vice  President  in  Council,  who 
shall  be  bound  with  such  Deputy  Surveyor  in  the  sum  of  one 
thousand  pounds,  conditioned  for  the  due,  faithful  and  equal 
discharge  of  his  duty,  according  to  law,  which  bond  shall  be 
recorded  in  the  office  for  Recording  Deeds  in  the  proper  county, 
and  be  liable  to  such  use  and  suit,  and  be  of  like  avail  to  per- 
sons damaged  by  such  Deputy  Surveyor,  as  bonds  given  by  the 
SheritTs  of  this  state  are  liable  ;  and  moreover,  the  Secretary  of 
the  Land  Office,  the  Receiver  General  of  the  same,  and  the 
Surveyor  General  of  this  State,  and  every  Deputy  Surveyor  now 
in  office  and  hereafter  to  be  appointed,  shall  swear,  or  being 
conscientiously  scrupulous  of  taking  an  oath,  shall  affirm,  as 
foUoweth :  '^  I,  A.  B.  do  swear,  (or  do  solemnly,  sincerely,  and 
truly  declare  and  affirm,)  that  I  will  do  and  perform  the  duties 
of  the  office  of  with  fidelity  and  impartiality  to  all 

men  ;^'  which  oath  or  affirmation  shall  be  taken  before  one.  of 
the  Justices  of  the  Supreme  Court,  or  one  of  the  justices  of  the 
peace  of  the  proper  county  ;  and  the  same  being  put  into  writ- 
ing, signed  by  the  officer  taking  the  same,  and  by  the  said  jus- 
tice, shall  be  filed  in  the  office  of. the  Cleik  of  the  Peace  of  the 
county,  wherein  such  officer  shall  execute  his  said  office. 
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"  Sect.  12. — And  be  it  further  enacted,  &c.,  That  the  num- 
ber of  districts  to  be  formed  within  the  said  new  purchase,  and 
the  extent  and  boundaries  of  each  of  the  same  districts,  shall 
be  ascertained  and  declared  by  the  Surveyor  General,  to  be 
approved  of  by  the  President  or  Vice  President  in  council,  who 
at  their  discretion,  may  afterwards  alter  the  same. 

"  Sect.  13. — And  be  it  further  enacted,  &c.,  That  all  islands 
within  the  bed  of  the  river  Susquehanna,  and  of  the  East  or 
West  Branches  thereof,  and  of  the  rivers  Ohio,  Allegheny  and 
Delaware,  which  be  within  the  said  new  purchase,  together 
with  the  appropriated  lands  North-westward  of  the  rivers  Ohio 
and  Allegheny,  and  the  right  of  pre-emption  of  one  thousand 
acres  of  land  in  the  forks  of  Sinnemahoning,  near  the  great  or 
Bufialoe  swamp,  which  is  hereby  reserved  and  granted  to  Gfen- 
eral  James  Potter,  shall  be  excepted  and  reserved  from  all  such 
applications  as  are  hereinbefore  mentioned,  and  from  all  surveys 
under  the  same  ;  and  the  said  islands,  and  every  of  them,  may 
and  shall  be  sold  by  public  sale  or  otherwise,  by  special  order 
of  the  President  or  Vice  President  in  Council,  concerning  each 
of  them,  for  the  best  prices  that  can  be  gotten  for  the  same 
islands ;  and  all  occupancy,  and  every  survey,  claim  or  pretence 
for  holding  the  same  islands,  or  any  of  them,  by  any  other  title, 
shall  be  utterly  void,  saving  always  the  pre-emption  heretofore 
granted  to  William  Irvin,  Esquire,  of  Montour's  Island,  in  the 
river  Ohio,  and  other  the  pre-emption  rights  heretofore  granted 
by  law. 

**  Sect.  14. — And  be  it  further  enacted,  &c..  That  if  any  officer 
or  other  person,  who  is  enjoined  or  required  to  do  or  perform 
any  thing  by  this  act,  shall  neglect  or  refuse  to  perform  the  same, 
he  shall,  (besides  being  liable  to  the  party  grieved  for  damages,) 
be  punishable  for  his  neglect  or  refusal  as  aforesaid,  and  like- 
wise for  any  other  misbehaviour,  abuse  of  trust,  and  for  any 
fraud  therein,  by  fine  and  imprisonment,  at  the  discretion  of  the 
Court  of  the  proper  county. 

^<  Sect.  15. — And  be  it  further  enacted,  &c.,  That  in  making 
any  survey  by  any  Deputy  Surveyor,  he  shall  not  go  out  of  his 
proper  district  to  perform  the  same,  and  that  every  survey  made 
by  any  Deputy  Surveyor  without  his  proper  district  shall  be  void 
and  of  none  effect :  And  the  Surveyor  General  and  his  Deputies 
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are  hereby  severally  directed  and  enjoined  to  locate  and  suryey, 
or  caase  to  be  located  and  snrreyed,  the  full  amount  of  land 
contained  and  mentioned  in  any  warrant,  in  one  entire  tract,  in 
such  manner  and  form  as  that  such  tract  shall  not  contain  in 
front  on  any  river  more  than  one-half  of  the  length  or  depth  of 
such  tract,  and  to  conform  the  lines  of  every  survey  in  such 
manner,  as  to  form  the  figure  or  plot  thereof,  as  nearly  as  cir- 
cumstances will  admit,  to  an  oblong  of  three  times  the  breadth 
thereof.  And  in  case  any  such  survey  should  be  found  to  con- 
tain a  greater  quantity  of  land  than  is  mentioned  in  the  warrant 
on  which  it  shall  be  made,  so  that  such  excess  be  not  more  than 
one-tenth  of  the  number  of  acres  mentioned  in  sucb  warrant, 
besides  the  usual  allowance  for  highways,  the  return  thereof 
shall  nevertheless  be  admitted  under  the  said  warrant ;  provided 
the  party  procuring  such  return  to  be  made  shall  forthwith  pay  to 
the  Receiver  General  of  the  Land  Office,  the  price  or  value  of 
such  excess  or  overplus  land,  at  the  same  rate  at  which  he  paid 
for  the  land  mentioned  in  the  warrant.  Provided  always.  That 
all  and  singular  the  lands  to  be  located,  surveyed  and  taken  up, 
by  virtue  and  according  to  the  directions  of  this  aot,  shall  not 
be  subject  to,  nor  charged  with  any  general  tax  for  the  use  of 
this  state  or  of  the  United  States,  for  the  term  of  two  years 
from  and  after  the  passing  of  this  act." 

(Here  follows  the  bill  of  fees  and  salaries  of  the  officers  of  the 
Land  Office.) 

Passed  8  April,  1785. 


3  Smith's  Laws,  395. 

Act  of  30  December,  1786. 

"  An  Act  for  giving,  during  a  limited  time,  a  right  of  pre-emp- 
tion to  the  actual  settlers  within  that  part  of  this  State,  ^vbicb 
is  within  the  territory  purchased  by  the  King  of  Great  Brit- 
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ain,  of  or  firom  the  Indians,  at  Fort  Stanwix,  in  the  year  of 
'  our  Lord  one  thousand  seyen  hundred  and  sixty-eight. 

"  Section  1. — Whereas,  by  the  Act  of  General  Assembly  of 
this  Commonwealth,  passed  on  the  first  day  of  April,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  eighty-four, 
entitled  '  An  Act  for  opening  the  Land  Office,  for  granting  and 
disposing  of  the  unappropriated  lands  within  this  State,*  no 
reseryation  was  made,  or  right  of  pre-emption  given  to  settlers 
on  the  lands  purchased  of  the  Indians,  at  a  treaty  held  at  Fort 
Stanwix,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  sixty-eight,  but  it  was  left  in  the  power  of  all  persons 
whatever  to  make  application  and  take  out  warrants  for  those 
lands. 

^^  And  whereas  many  of  the  settlers  on  the  said  lands  have 
been  driven  from  their  habitations  in  the  course  of  the  war,  or 
have  remained  therein,  and  during  the  same  time,  with  much 
suffering  and  at  great  risques,  have  formed  a  barrier  to  the 
country. 

"  And  whereas,  by  reason  of  the  war  and  other  causes,  it  is 
difficult  for  such  settlers  to  pay  the  purchase  money  and  take 
out  warrants  for  the  said  lands  immediately ;  it  is  therefore  just 
and  reasonable,  that  a  right  of  pre-emption,  for  a  limited  time, 
be  given  to  them,  and  that  they  take  out  warrants  for  the  lands 
which  they  have  possessed  and  improved  at  so  great  peril : 

"  Section  2. — Be  it  therefore  enacted,  &c.,  That  no  warrant 
shall  issue  from  the  Land  Office  of  this  State,  for  any  tract  of 
land  on  which  a  settlement  is  made,  unless  to  such  person  or 
persons  respectively,  who  have  made  the  settlement,  or  their 
legal  representatives,  (until  the  tenth  day  of  April,  which  shall 
be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
eighty-eight,)  and  if  any  such  warrant  shall  issue  otherwise 
than  aforesaid,  it  shall  be  deemed  to  have  issued  by  surprise, 
and  shall  be  of  no  avail  in  law. 

"  Section  3. — Provided  always.  That  by  a  settlement  shall 
be  understood  an  actual  personal  resident  settlement,  with  a 
manifest  intention  of  making  it  a  place  of  abode,  and  the 
means  of  supporting  a  family,  and  continued  from  time  to  time, 
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unless  interrupted  by  the  enemy,  or  by  going  into  tbe  military 
service  of  this  country  during  the  war. 

"Section  4. — Provided  always,  That  this  Act  shall  extend 
only  to  that  part  of  this  State  which  is  within  the  territory  pur- 
chased of  or  from  the  Indians,  by  the  King  of  Great  Britain,  at 
Fort  Slanwix,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  sixty-eight,  and  that  no  settler  shall  or  may  have  the 
pre-emption  of  any  tract  exceeding  four  hundred  acres,  by  rea- 
son of  any  such  settlement." 

Passed  30th  December,  1786. 


It  was  soon  decided,  and  has  been  repeatedly  decided  since, 
that  this  law  was  only  declaratory  of  what  had  been  always  tbe 
law  and  usage  of  this  State.  There  never  was  a  time,  when  a 
person  could  gain  any  right  by  talcing  out  a  warrant  for  lands 
on  which  another  bad  made  a  bona  fide  settlement,  and  was 
residing  thereon  at  the  time  said  warrant  was  taken  out,  or  who 
had  commenced  an.  improvement,  with  the  bona  fide  intention 
of  making  an  actual  permanent  settlement,  although  he  had  not 
yet  removed  into  a  house  built  on  it.  See  Confair  v.  SteSy,  6 
S.  &.  R.  249,  and  Campbell  &  Kyler,  same  book,  257.(/) 

The  same  was  always  the  law  in  all  the  purchases  made  pre- 
vious to  1768.  See  this  book,  title  Improvement,  and  the 
opinion  of  C.  J.  Chew,  in  Kidd  &  Campbell,  also  in  this 
book.(m) 


3d  Smith's  Laws,  p.  63. 

Act  of29th  March,  1792. 

V  An  Act  to  authorize  the  Receiver-General  of  the  Land  Office 
to  carry  moneys  received  into  that  office  since  a  given  period, 

<t)  See  theae  ettee  lUted  *boT«,  Oup.  II.  ^  153. 155.       («)  Bat  aboie,  p.  130. 
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for  lands  sold,  and  which  have  not  been,  nor  shall  besecared 
to  the  purchasers,  to  the  credit  of  such  purchasers,  or  their 
assigns,  in  payments  already  due,  and  hereafter  to  become 
due,  to  the  Commonwealth,  for  the  purchase  of  any  lands 
within  the  same. 

^^  Whereas  divers  persons,  who  have  heretofore  purchased 
lands  within  this  State,  and  procured  warrants  for  the  same, 
have  not  been  able  to  find  vacant  lands  within  the  descriptions 
contained  in  such  warrants,  and  no  provision  is  made  to  allow 
the  moneys  paid  on  such  warrants  to  go  in  payment,  or  part 
payment,  for  other  lands,  or  to  aflbrd  to  such  purchasers  any 
other  relief: 

"  Section  1. — Be  it  enacted,  &c..  That  where  any  warrants 
since  the  first  day  of  April,  in  the  year  one  thousand  seven  hun- 
dred and  eighty-four,  have  issued,  or  hereafter  shall  issue,  from 
the  Land  Office,  and  hath  not  been,  or  cannot  be  executed  in 
the  whole,  or  in  part,  by  reason  that  the  lands  therein  described, 
or  some  part  of  them,  have  been  previously  appropriated  by,  or 
for  any  other  person  or  persons,  according  to  law,  or  having 
been  executed,  do  interfere  with  some  prior  appropriation  as 
aforesaid,  the  Deputy-Surveyor  of  the  district  or  county  shall,  at 
the  reasonable  request  of  the  party,  his  heirs,  executors,  admin- 
istrators or  assigns,  certify  to  the  Surveyor-General's  Office 
whether  any,  and  how  much,  of  the  lands  in  the  said  warrant 
described,  hath  not  been,  or  cannot  be  surveyed,  for  the  reasons 
aforesaid,  or,  being  surveyed,  doth  interfere  with  any  prior  sur- 
vey or  appropriation ;  and  the  Surveyor-General,  whenever  he 
shall  have  proof  of  the  same,  shall,  at  the  like  reasonable  request, 
certify  to  the  Receiver-General  the  number  of  acres  which  shall 
remain  unsatisfied,  on  any  warrant  issued  after  the  first  day  of 
April,  in  the  year  one  thousand  seven  hundred  and  eighty-four. 

"  Section  2. — And  be  it  further  enacted,  &c.,  That  whenever 
it  shall,  by  the  original  receipts,  or  other  legal  voucher,  or  by 
the  entries  made  in  his  books,  appear  to  the  Receiver-General, 
that  any  person  or  persons  have  paid  into  the  Land  Office  any 
moneys  or  certificate,  for  lands  granted  to  them  by  virtue  of 
warrants  issued  after  the  first  day  of  April,  in  the  year  one  thou- 
sand seven  hundred  and  eighty-four,  and  which  they  have  not 
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obtained,  or  that  they  have  paid  any  moneys  or  certificates  01 
and  above  what  was  due  to  the  Commonwealth  for  the  lands 
obtained  by  virtue  of  such  warrants,  he  shall  carry  the  said 
money  or  balance  to  the  credit  of  such  person  or  persons^  his, 
her,  or  their  heirs,  executors,  administrators,  or  assigns^  in  pay- 
ments already  due,  or  hereafter  to  become  due  to  the  Common- 
wealth for  the  purchase  of  any  lands  within  the  same,  together 
with  lawful  interest  for  the  same,  from  the  time  of  the  original 
payment  to  the  time  of  such  credit  being  applied  for  and 
made." 

Passed  29  March,  1792. 


3  Smith,  93. 

Act  of  6  March,  1793. 

By  a  Supplement  passed  to  the  above  Act,  6  March,  1793, 
it  is  enacted : — 

"  So  much  of  the  above  Act  as  authorizes  the  allowance  of 
interest  upon  the  sum  or  sums  of  money,  or  balances,  carried  to 
the  credit  of  any  person  or  persons,  by  virtue  of  the  above  men- 
tioned Act,  from  the  time  of  the  original  payments  to  the  time 
of  the  credit  being  applied  for  and  made,  shall  be,  and  the  same 
is  hereby  declared  to  be  repealed  and  made  void ;  Provided, 
nevertheless,  and  be  it  hereby  enacted,  That  where  such  sum  or 
sums  of  money  have  been  paid,  or  such  balances  have  become 
due,  prior  to  the  passing  of  this  Act,  interest  shall  be  allowed 
upon  the  said  sum,  and  sums  of  money,  or  balances,  from  the 
time  of  making  the  original  payments  respectively  until  the  day 
of  passing  this  Act  and  no  longer. 

"  Section  2. — And  be  it  further  enacted,  &c..  That,  from  and 

after  the  first  day  of  January,  in  the  year  of  our  LfOrd  one  thousand 

seven  hundred  and  ninety-five,  all  and  every  person  and  persons, 

who  shall  not  previously  apply  for,  and  procure  a  credit  to  be 
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g  the  Receiver-General,  for  any  such  sum 

dances,  afopesaid,  shall  be  thenceforth  for- 
ed  from  all  claim,  right  or  title  thereto, 
parcel  thereof,  and  from  any  benefit  or 
j,  or  might  have  been  obtained  by,  firom, 
^d  Act ;  and  all  such  sum  and  sums  of 

ttnm^jY ,     ^  the  right  and  claim  thereto,  shall  thence 

become  and  be  forever  forfeited  and  cancelled.'' 
Passed  6  March,  1793. 


3  Smith's  Laws,  p.  70. 

Act  of  3  April,  1792. 

^'  An  Act  for  the  sale  of  the  vacant  lands  mthin  this  Common- 
wealth. 

^^  Whereas  the  most  valuable  lands  within  this  Common- 
wealth, included  within  the  purchase  made  from  the  native 
Indians  in  the  year  one  thousand  seven  hundred  and  sixty- 
eight,  have  been  taken  up,  located,  and  appropriated  for  the 
use  of  divers  purchasers,  at  prices  heretofore  established  by  law, 
and  those  which  remain  unsold  and  unsettled,  being  inferior  in 
quality  or  situation,  cannot  be  sold  at  the  same  prices ;  And 
whereas  the  prices  fixed  by  law  for  other  lands  belonging  to  the 
Commonwealth  are  found  to  be  so  high,  as  to  discourage  actual 
settlers  from  purchasing  and  improving  the  same  : 

^^  Section  1. — ^Be  it  therefore  enacted,  &c..  That,  from  and 
after  tke  passing  of  this  Act,  the  prices  of  all  the  vacant  lands 
within  the  limits  of  the  purchase  made  of  the  Indians  in  the 
year  one  thousand  seven  hundred  and  sixty-eight,  and  all  pre- 
ceding purchases,  excepting  always  such  lands  as  have  been 
previously  settled  upon  or  improved,  shall  be  reduced  to  the 
sum  of  fifty  shillings  for  every  hundred  acres ;  and  the  price  of 
vaeaat  lands,  within  the  limits  of  the  purchase  made  of  the 
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Indians  in  the  year  one  thousand  seven  hundred  and  eighty- 
four,  and  lying  East  of  Allegheny  river  and  Conewango 
creek,  shall  be  reduced  to  ihe  sum  of  five  pounds  for  every 
hundred  acres  thereof;  and  the  same  shall,  and  may  be  granted 
to  any  person  or  persons  applying  for  the  same  at  the  price 
aforesaid,  in  the  manner  and  form  accustomed  under  the  laws 
heretofore  enacted,  and  now  in  force. 

^'  Sect.  2. — And  be  it  further  enacted,  &c..  That,  from  and 
after  the  passing  of  this  Act,  all  other  lands  belonging  to  this 
Commonwealth,  and  within  the  jurisdiction  thereof,  and  lying 
North  and  West  of  the  rivers  Ohio  and  Allegheny,,  and  Cone- 
wango  creek,  excepting  such  parts  thereof  as  heretofore  have 
been,  or  hereafter  shall  be,  appropriated  to  any  public  or  chari- 
table use  shall  be,  and  are  hereby,  offered  for  sale  to  persons 
who  will  cultivate,  improve  and  settle  the  same,  or  cause  the 
same  to  be  cultivated,  improved  and  settled,  at  and  for  the  price 
of  seven  pounds  ten  shillings  for  every  hundred  acres  thereof, 
with  an  allowance  of  six  per  centum  for  roads  and  highways,  to 
be  located,  surveyed  and  secured  to  such  purchasers,  in  manner 
hereinafter  mentioned. 

"  Sect.  3. — ^And  be  it  further  enacted,  &c..  That  upon  the 
application  of  any  person  who  may  have  settled  and  improved, 
or  is  desirous  to  settle  and  improve,  a  plantation  within  the 
limits  aforesaid,  to  the  Secretary  of  the  Land  Office,  which 
application  shall  contain  a  particular  description  of  the  lands 
applied  for,  there  shall  be  granted  to  him  a  warrant  for  any 
quantity  of  land  within  the  said  limits  not  exceeding  four  hun- 
dred acres,  requiring  the  Surveyor-General  to  cause  the  same 
to  be  surveyed  for  the  use  of  the  grantee,  his  heirs  and  assigns 
forever,  and  make  return  thereof  to  the  Surveyor-General's 
Office,  within  the  term  of  six  months  next  following,  the  grantee 
paying  the  purchase-money,  and  all  the  usual  fees  of  the  Land 
Office. 

"  Sect.  4. — ^And  be  it  further  enacted,  &c.,  That  the  Sur- 
veyor-General shall,  with  the  approbation  of  ^e  Governor, 
divide  the  lands  thus  offered  for  sale  into  proper  and  convenient 
districts,  in  such  manner  as  he  may  think  expedient,  so  that 
the  boundaries  of  each  district,  either  natural  or  artificial,  may 
be  known,  and  appoint  one  Deputy-Surveyor  for  each  district. 
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who  shall  ^ye  bond  and  security,  as  is  customacy  with  other 
Deputy«Siiryeyors  in  this  Commonwealth,  and  shall  reside 
within,  or  as  near  as  possible  to,  his  req>ectiye  district ;  and 
every  such  Deputy-Suryeyor  shall,  within  siscty  days  next  after 
his  appointment,  certify  to  the  Surveyor-General,  the  county, 
township  and  place,  where  such  Deputy-Surveyor  shall  keep 
his  office  open,  for  the  purpose  of  receiving  warrants,  in  order 
that  all  persons  who  may  apply  for  lands  as  aforesaid,  may  be 
duly  informed  thereof;  and  every  Deputy-Surveyor,  who  shall 
receive  any  such  warrant,  shall  make  fair  and  clear  entries 
thereof  in  a  book,  to  be  provided  by  him  for  that  purpose,  dis- 
tinguishing ttierein  the  name  of  the  person  therein  menticMied, 
the  quantity  of  land,  date  thereof,  and  the  day  on  which  such 
Deputy-Surveyor  shall  receive  the  same,  which  book  shall  be 
open  at  all  seasonable  hours  to  every  applicant,  who  shall  be  enti- 
tled to  copies  of  any  entries  therein,  to  be  certified  as  such,  and 
signed  by  the  Deputy-Surveyor,  the  party  paying  one  quarter  of 
a  dollar  therefor. 

^*  Sect.  6. — And  be  it  further  enacted,  &c..  That  the  Deputy- 
Surveyor  shall,  at  the  reasonable  request  and  proper  costs  and 
charges  of  the  respective  grantees  in  such  warrants  named,  pro- 
ceed to  survey  the  lands  in  such  warrants  described,  as  nearly 
as  may  be,  according  to  the  respective  priorities  of  their  war- 
rants ;  provided,  that  they  shall  not,  by  virtue  of  any  warrant, 
survey  any  tract  of  land,  that  may  have  been  actually  settled 
and  improved  prior  to  the  date  of  the  entry  of  audi  warrant 
with  the  Deputy-Surveyor  of  the  district,  except  for  the  owner 
of  such  settlement  and  improvement,  and  having  perfected  snch 
surveys,  shall  enter  the  same  in  a  book,  to  be  kept  by  the 
Deputy-Surveyor,  and  to  be  called  the  Survey  Book,  and  the 
same  book  shall  remain  in  his  office,  liable  to  be  inspected  by 
any  person  whatsoever,  who  shall  demand  to  see  the  same, 
upon  the  payment  of  eleven  pence  for  every  search ;  and  the 
Deputy-Surveyor  shall  cause  copies  of  any  survey  to  be  made 
out,  and  delivered  to  any  person,  upon  the  payment  of  one 
quarter  of  a  dollar  for  each  copy. 

'^  Sect.  6. — ^And  be  it  further  enacted,  &c.,  That  in  making  any 
survey  by  any  Deputy-Surveyor,  he  shall  not  go  out  of  his 
proper  district  to  perform  the  same,  and  that  eveiy  survey  made 


ACT  OP  8  APRIL,  179S. 


by  an;  Deputy-Surreyot  vithout  his  proper  district  shall  be 
tok)  and  of  none  effect;  and  the  Suivey(«>General,  and  his 
Deputies,  are  hereby  seTerally  directed  and  enjoined  to  survey, 
or  cause  to  be  surveyed,  the  fuli  amount  of  land  contained  and 
mentioned  in  any  warrant,  in  one  entire  tract,  if  the  same  can 
be  found,  in  such  manner  and  form,  as  that  such  tract  sliall  not 
contain  in  front  on  any  navigable  river  or  lake,  more  than  one 
half  of  the  length  or  depth  of  such  tract,  and  to  conform  the 
lines  of  every  survey  in  such  manner  as  to  form  the  figure  or 
plot  thereof,  as  nearly  as  circumstances  will  admit,  to  an  oblong, 
whose  length  shall  not  be  greater  than  twice  the  breadth  thereof; 
and  in  case  any  such  survey  ^ould  be  found  to  contain  a  greater 
quantity  of  land,  than  is  mentioned  in  the  wanant  on  which  it 
shall  be  made,  so  that  such  excess  be  not  more  that  one-tenth 
of  the  number  of  acres  mentioned  in  such  warrant,  besides  the 
uinal  allowance  for  roads  and  highways,  the  return  thereof 
shall  nevertheless  be  admitted  under  the  warrant,  provided  the 
party  procuring  snch  return  to  be  made,  shall  forthwith  pay  to 
the  Receiver-General  of  the  Land  0£5ce,  the  price  or  value  of 
such  excess  or  overplus  land,  at  the  same  rate  at  which  he  paid 
for  the  land  mentioned  in  the  warrant. 

"Sect.  7. — And  be  it  fiirther  enacted,  Slc,  That  every 
Deputy-Surveyor  to  be  appointed  by  virtue  of  this  Act,  shall, 
within  the  month  of  February,  in  the  next  year,  make  and 
return  into  the  office  of  the  Surveyor-General,  plots  of  every 
survey  'which  he  shall  have  made  in  pursuance  of  any  warrant, 
connected  tog^her  in  one  general  draft,  go  far  as  they  may  be 
contiguous  to  each  other,  with  the  courses  and  distances  of  each 
line,  the  quantity  of  land  contuned  in  each  survey,  and  the 
name  of  the  person  for  whom  the  same  was  surveyed ;  and 
every  succeeding  year  he  shall  make  a  like  return  of  the  sur- 
veys made  in  the  year  preceding. 

"  Sect.  8.— And  be  it  further  enacted,  &c..  That  the  Deputy- 
Surveyor  of  the  proper  district,  shall,  upon  the  application  of 
ray  person  who  has  made  an  actual  settlement  aad  improve- 
ment on  lands  lying  North  and  West  of  the  rivers  Ohio  and 
Allegheny,  and  Conewango  creek,  and  upon  such  person  pay- 
ing the  legal  fees,  survey  and  mark  out  the  lines  of  a  tract  of 
luid  to  which  such  person  may,  by  conforming  to  the  prori- 
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sions  of  this  Act,  become  entitled  by  virtue  of  such  settlement 
and  improvement;  Provided,  That  be  shall  not  survey  more 
than  four  hundred  acres  for  such  person,  and  shall,  in  making 
such  survey,  conform  himself  to  all  the  other  regulations  by  this 
Act  prescribed. 

"  Section  9. — And  be  it  further  enacted,  &c.,  That  no  warrant 
or  survey,  to  be  issued  or  made  in  pursuance  of  this  Act,  for 
lands  lying  North  and  West  of  the  rivers  Ohio  and  Allegheny, 
and  Conewango  creek,  shall  vest  any  title  in  or  to  the  lands 
therein  mentioned,  unless  the  grantee  has,  prior  to  the  date  of 
such  warrant,  made,  or  caused  to  be  made,  or  shall,  within  the 
space  of  two  years  next  after  the  date  of  the  same,  make,  or 
cause  to  be  made,  an  actual  settlement  thereon,  by  clearing, 
fencing  and  cultivating  at  least  two  acres  for  every  hundred 
acres  contained  in  one  survey,  erecting  thereon  a  messuage  for 
the  habitation  of  man,  and  residing,  or  causing  a  family  to  reside 
thereon  for  the  space  of  five  years  next  following  his  first  settling 
of  the  same,  if  he  or  she  shall  so  long  live ;  and  that  in  default 
of  such  actual  settlement  and  residence,  it  shall  and  may  be 
lawful  to  and  for  this  Commonwealth  to  issue  new  warrants  to 
other  actual  settlers  for  the  said  lands,  or  any  part  thereof, 
reciting  the  original  warrants,  and  that  actual  settlements  and 
residence  have  not  been  made  in  pursuance  thereof,  and  so  as 
often  as  defaults  shall  be  made,  for  the  time  and  in  the  manner 
aforesaid,  which  new  grants  shall  be  under  and  subject  to  all 
and  every  the  regulations  contained  in  this  Act:  Provided 
always,  nevertheless.  That  if  any  such  actual  settler,  or  any 
grantee  in  any  such  original  or  succeeding  warrant,  shall  by 
force  of  arms  of  the  enemies  of  the  United  States,  be  prevented 
from  making  such  actual  settlement,  or  be  driven  therefrom,  and 
shall  persist  in  his  endeavours  to  make  such  actual  settlement 
as  aforesaid,  then,  in  either  case,  he  and  his  heirs  shall  be  enti- 
tled to  have  and  to  hold  the  said  lands,  in  the  same  manner  as 
if  the  actual  settlement  had  been  made  and  continued. 

"Sectiow  10. — And  be  it  further  enacted,  &c.,  That  the 
lands  actually  settled  and  improved  according  to  the  provisions 
of  this  Act,  to  whosesoever  possession  they  may  descend  or  come, 
shall  be  and  remain  liable  and  chargeable  for  the  pajrment  of  tiie 
consideration  or  purchase  money,  at  the  rate  aforesaid,  for  eveiy 
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hundred  acres,  and  the  interest  thereon  accruing  from  the  dates 
of  such  improyements ;  and  if  such  actual  settler,  not  being 
hindered  as  aforesaid,  by  death,  or  the  enemies  of  the  United 
States,  shall  neglect  to  apply  for  a  \varrant  for  the  space  of  ten 
years  after  the  time  of  passing  this  Act,  it  shall  and  may  be  law- 
ful to  and  for  this  commonwealth  to  grant  the  same  lands,  or 
any  part  thereof,  to  others  by  warrants,  reciting  such  defaults ; 
and  the  grantees  complying  with  the  regulations  of  this  Act, 
shall  have,  hold  and  enjoy  the  same  to  them,  their  heirs  and 
assigns ;  but  no  warrant  shall  be  issued  in  pursuance  of  this 
Act  until  the  purchase  money  shall  be  paid  to  the  Receiver 
General  of  the  Land  Office. 

**  Section  11. — And  be  it  fiirther  enacted,  &c.,  That  when 
any  caveat  is  determined  by  the  Board  of  Property  in  manner 
heretofore  used  in  this  commonwealth,  the  Patent  shall  never- 
theless be  stayed  for  the  term  of  six  months,  within  which  time 
the  party  against  whom  the  determination  of  the  Board  is,  may 
enter  his  suit  at  common  law,  but  not  afterwards;  and  the  party 
in  whose  favour  the  determination  of  the  Board  is,  shall  be 
deemed  and  taken  to  be  in  possession,  to  all  the  intents  and 
purposes  of  trying  the  title,  although  the  other  party  should  be 
in  actual  possession ;  which  supposed  possession  shall  never- 
theless have  no  efiect  upon  the  title  ;  at  the  end  of  which  term 
of  six  months  aforesaid,  if  no  suit  is  entered,  a  Patent  shall 
issue  according  to  the  determination  of  the  Board,  upon  the 
applicant  producing  a  certificate  of  the  prothonotary  of  the 
proper  county,  that  no  suit  is  commenced,  or  if  a  suit  is  entered, 
a  Patent  shall,  at  the  determination  of  such  suit,  issue  in  com- 
mon form  to  that  party  in  whom  the  title  is  found  by  law;  and 
in  both  cases,  the  Patent  shall  be  and  remain  a  full  and  perfect 
title  to  the  lands  against  all  parties  and  privies  to  the  said 
caveat  or  suit ;  saving  nevertheless  to  infants,  femes  coverts, 
persons  beyond  sea,  non  compotes  mentis^  and  others  under  dis- 
abilities, their  respective  rights,  until  twelve  months  after  such 
disabilities  are  removed. 

"  Section  12. — And  be  it  further  enacted,  &c..  That  no 
direct  taxes  should  be  levied,  assessed  or  collected,  for  the  use 
of  this  commonwealth,  upon  or  from  any  of  the  lands  or  tene- 
ments lying  North  and  West  of  the  purchase  made  of  the  In- 
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(lians  in  the  year  one  thousand  seven  hundred  and  sixty-eight, 
or  the  personal  estltte  found  thereupon,  for  the  full  space  or 
term  of  ten  years  from*  and  after  the  passing  of  this  Act. 

"  Section  13. — And  be  it  further  enacted,  &c..  That  the  fol- 
lowing tracts  of  land  shall  be  reserved  for  the  use  of  the  com- 
monwealth, that  is  to  say;  at  Presque-isle,  formed  by  Lake 
Erie,  the  island  or  peninsula  which  forms  the  harbour,  and  a 
tract  extending  eight  miles  along  the  shore  of  the  lake,  and 
three  miles  in  breadth,  so  as  to  include  the  tract  already  sur- 
veyed, by  virtue  of  a  resolution  of  the  General  Assembly,  and 
the  whole  of  the  harbour  formed  by  the  said  Presque-isle,  at 
the  mouth  of  Harbour  creek,  which  empties  into  the  Lake  Erie, 
and  along  the  shore  of  the  Lake,  on  both  sides  of  said  creek, 
two  thousand  acres. 

"  Section  14. — And  be  it  further  enacted,  &c..  That  all  the 
lands  within  the  triangle  on  Lake  Erie,  purchased  from  the 
United  States,  shall  be  taken  and  deemed,  and  they  are  hereby 
declared  to  be,  within  the  limits  of  the  county  of  Allegheny. 

"  Section  15. — And  be  it  further  enacted,  &c.,  That  it  shall 
and  may  be  lawful  to  and  for  the  holder  or  holders  of  any  un- 
satisfied warrant  and  warrants,  heretofore  issued  for  lands, 
agreeably  to  the  seventh  section  of  the  Act,  entitled  *  An  Act 
to  alter  and  amend  an  Act  of  Assembly,  entitled  '^  An  Act  for 
opening  the  Land  Office,  for  granting  and  disposing  of  the  un- 
appropriated lands  within  this  State,*  passed  on  the  twenty- 
first  day  of  December,  in  the  year  one  thousand  seven  hundred 
and  eighty-four,  to  locate  the  quantity  of  land  for  which  such 
unsatisfied  warrant  and  warrants  was  and  were  granted,  in  any 
district  of  vacant  and  unappropriated  land  within  this  common- 
wealth ;  provided  the  owner  or  owners  of  such  unsatisfied  war- 
rants shall  be  under  the  same  regulations  and  restrictions  as 
other  owners  of  warrants  taken  for  lands  lying  North  and  West 
of  the  Allegheny  river  and  Conewango  creek,  are  made  subject 
by  this  Act,  the  said  recited  Act,  or  any  other  Act  or  Acts  of 
the  General  Assembly,  to  the  contrary  thereof  in  anywise  not- 
withstanding." 

Passed  3rd  April,  1792. 
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3  Smitli's  Laws,  p.  184. 

Act  of  22iid  April,  1794. 

"  An  Act  to  prereat  the  receirtng  any  more  applications,  or 
issuing  any  more  warrants,  except  in  certain  cases,  for  land 
within  this  Commonwealth. 

"Section  1.' — Be  it  enacted,  &c..  That  from  and  after  the 
passing  of  this  Act,  no  applications  shall  he  received  ia  the 
Land  Office  for  any  unimproved  land  within  that  part  of  this 
commonwealth,  commonly  called  the  New  Purchase,  and  the 
Triangular  Tract  upon  Lake  Erie. 

"  Sectioh  2. — And  be  it  further  enacted,  8tc.,  That  no  war- 
rant shall  issue  afler  the  fifteenth  day  of  June  next,  for  any  land 
within  that  part  of  this  commonwealth  commonly  called  the 
New  Purchase,  and  the  Triangular  Tract  upon  Lake  Erie,  ex- 
cept in  favour  of  persons  claiming  the  same  by  virtue  of  some 
settlement  and  improvement  being  made  thereon ;  and  that  all 
applications  for  lands  that  may  remain  on  the  files  of  the  Land 
Office,  after  the  said  fifteenth  day  of  June  next,  and  for  which 
the  purchase  money  shall  not  have  been  paid  on  that  day,  shall 
be  null  and  void:  Provided,  however,  that  applications  may 
be  received  and  warrants  may  issue  until  the  first  day  of  Janu- 
ary, one  thousand  seven  hundred  and  ninely-five,  in  favour  of 
any  person  or  persons  to  whom  any  balance  or  balances  may  be 
due  in  the  Land  Office,  on  unsatisfied  warrants  issued  before 
the  twenty-ninth  day  of  March,  one  thousand  seven  hundred 
and  ninety-two,  for  such  quantity  of  land  respectively  as  may 
be  sufficient  to  discharge  such  balance  or  balances :  Provided 
always,  that  nothing  in  this  Act  shall  be  so  construed,  as  that 
warrants,  except  those  wherein  the  land  is  particularly  de- 
Kribed,  shall  in  any  manner  aSect  the  title  of  the  claim  of  any 
person  having  made  an  actual  improvement  before  such  war- 
rant is  entered  and  surveyed  in  the  Deputy  Surveyor's  books." 

Passed  S2na  April,  1794.  _ 


^ 
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3  Smith's  Laws,  p.  193. 
Act  of  22nd  September,  1794. 

**  A  Supplement  to  the  Act,  entitled  ^  An  Act  to  prevent  the 
receiving  any  more  applications,  or  issuing  any  more  vrar- 
rants,  except  in  certain  cases,  for  land  within  this  common- 
wealth.' 


"Section  1. — Be  it  enacted,  &c.,  That  from  and  after  the 
passing  of  this  Act,  no  applications  shall  be  received  at  the 
Land  Office  for  any  lands  within  this  commonwealth,  except 
for  such  lands  whereon  a  settlement  has  been,  or  hereafter 
shall  be  made,  grain  raised,  Aid  a  person  or  persons  residing 
thereon. 

"  Section  2. — And  be  it  further  enacted,  &c.,  That  all  appli- 
cations made  since  the  first  day  of  April,  one  thousand  seven 
hundred  and  eighty-four,  on  the  files  or  books  of  the  Land 
Office,  for  lands  within  this  Commonwealth,  for  which  the  pur- 
chase money  has  not  been  paid,  shall,  from  and  after  the  pass- 
ing of  this  Act,  be  null  and  void :  Provided,  nevertheless,  that 
all  persons  shall  have  the  benefits  of  the  Act,  passed  March 
the  twenty-ninth,  one  thousand  seven  hundred  and  ninety-two, 
entitled  ^  An  Act  to  authorize  the  Receiver  General  of  the  Land 
Office  to  carry  moneys  received  into  that  office  since  a  given 
period,  for  such  lands  sold,  and  which  have  not  been,  nor  shall 
be  secured  to  the  purchasers,  to  the  credit  of  such  purchasers, 
or  their  assigns,  in  payments  already  due,  and  hereafter  to  be- 
come due  to  the  commonwealth,  for  the  purchase  of  any  lands 
within  the  same,'  agreeably  to  the  provisions  contained  in  a 
Supplement  to  the  said  Act,  passed  March  the  sixth,  one  thou- 
sand seven  hundred  and  ninety-three :  And  provided  also,  that 
nothing  herein  contained  shall,  in  any  manner,  be  construed  to 
abridge  the  time  for  patenting  lands,  as  declared  by  an  Act 
passed  the  third  day  of  April,  one  thousand  seven  hundred  and 
ninety-four,  entitled  ^  An  Act  to  extend  the  time  for  patenting 
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laods  :*  provided  that  nothing  in  this  Act  shall  in  anywise  injure 
the  rights  of  those  persons  who  now  hold,  or  hereafter  shall 
hold,  lands  bj  virtae  of  actual  settlements  and  improvements 
made,  or  to  be  made,  under  the  law  passed  the  third  da;  of 
April,  one  thousand  seven  hundred  and  iiinety<two.** 
Passed  32nd  September,  1794. 


For  the  Act  of  28th  of  March,  1814,  opening  the  Land  Office 
for  the  sate  of  vacant  lands,  at  the  price  of  teo  pounds  for  each 
hundred  acres,  with  a  previous  settlement,  see  the  Act  in  ano- 
ther part  of  this  essay  on  Title  by  Improvements.(n) 

See,  also,  the  Act  of  10th  of  March,  1817,  opening  the 
Office  for  lands,  improved  or  umimproved,  within  the  purchase 
of  1784,  at  the  price  of  twenty  dollars  per  hundred  acres,  and 
interest  from  date  of  improvement,  if  previously  settled.(n} 

These  two  acts  have  been  copied  and  inserted  at  the  end  of 
the  Chapter  on  Improvements,  and  need  not  be  repeated  here. 
See  also,  at  the  same  place,  a  case  or  two  on  the  conatructioa 
of  these  taws. 


3  Smith's  Laws,  p.  93. 

Act  ofethMareh,  1793. 

An  Act  directing  the  sale  of  certain  islands  in  the  liver  Sus- 
quehanna. 

"  Whereas  it  is  represented  to  the  General  Assembly,  that 
there  are  certain  islands  in  the  river  Susquehanna,  and  the 


(n)  See,  ftbore.  Chapter  IL 
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several  branches  thereof,  the  property  of  this  Commonwealth, 
and  it  appears  convenient  to  dispose  of  the  said  islands. 

'*  Section  1. — Therefore  be  it  enacted,  &c.,  That  upon  appli- 
cation made  by  any  person  to  the  Land  Office  for  a  warrant  of 
survey,  to  cause  any  island  lying  in  the  river  Susquehanna,  or 
in  any  of  its  branches,  so  far  as  such  branches  have  been  de- 
clared public  highways,  to  be  surveyed  for  the  use  of  such 
applicant,  it  shall  be  lawful  for  the  officers  of  the  Land  Office, 
and  they  are  hereby  directed  to  issue  such  a  warrant,  upon  (he 
conditions,  and  under  the  restrictions  and  limitations  hereinafter 
mentioned:  Provided,  however,  That  no  such  warrant  shall 
issue,  directing  any  of  the  aforesaid  islands  to  be  surveyed, 
which  has  been  surveyed  and  returned  in  the  Surveyor-General's 
Office,  for  the  use  of  the  late  Proprietaries,  prior  to  the  fourth 
day  of  July,  one  thousand  seven  hundred  and  seventy-six. 

*^  Section  2. — Be  it  further  enacted,  &c.,  That  when  any 
person  shall  apply,  as  aforesaid,  for  any  such  island,  he  shall 
state  whether  any  improvement  has  been  made  upon  the  same  ; 
and  if  any  improvement  has  been  made,  he  shall  also  state  the 
nature  of  such  improvement,  and  when,  and  by  whom,  made  ; 
and  no  warrant  shall  issue,  directing  any  island  thus  improved 
to  be  surveyed,  except  in  favour  of  the  person  who  has  made 
such  improvement,  or  in  favour  of  his  heirs  or  assigns,  for  the 
term  of  two  years  after  the  passing  of  this  Act ;  after  the  expira- 
tion of  which  term,  warrants  of  survey  may  issue  for  such  im- 
proved island,  in  favour  of  such  person  or  persons  who  shall 
first  apply  for  the  same ;  and  if  any  such  warrant  shall  issue 
otherwise  than  aforesaid,  it  shall  be  deemed  to  have  issued  by 
surprise,  and  shall  be  of  no  avail  in  law,  and  the  moneys  paid 
for  the  same  shall  be  forfeited  forever  to  the  Commonwealth. 

**  Section  3. — Be  it  further  enacted,  &c.,  That  any  such  per^ 
son,  who  may  claim  any  such  island  or  islands,  by  virtue  of  his 
improvement,  or  of  any  other  right,  may  enter  a  caveat,  in  the 
usual  form,  against  any  person  or  persons  claiming  the  same, 
which  caveat  or  caveats  shall  be  decided  upon  by  the  Board  of 
Property,  in  the  same  manner  as  in  other  cases  where  the  said 
board  have  power  to  judge  and  determine. 

"  Section  4. — Be  it  further  enacted,  &c..  That  the  Board  of 
Property  shall,  with  the  approbation  of  the  GoVernor,  ascertain 
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the  just  value  of  the  islands,  whether  improTed  or  not,  that  may 
be  applied  for  as  aforesaid,  having  regard  to  the  soil,  wood  and 
distance  from  the  main'  land,  and  to  the  advantages  that  maj  be 
derived  from  the  same  in  regard  to  fisheries  :  Provided,  That 
the  lowest  price  by  them  fixed  shall  not  be  less  than  eight  dol- 
lars by  the  acre. 

"  Section  6, — Be  it  enacted,  &c.,  That  no  warrant  of  survey 
shall  issue  for  any  of  the  said  islands,  unless  the  same  is  sus- 
ceptible of  cultivation,  nor  to  any  person  whatever,  unless  he 
shall  have  paid  the  whole  amount  of  the  purchase-money  to  the 
Receiver-General  of  the  Land  Office ;  nor  shall  any  such  war- 
rant issue  for  any  less  quantity  of  land  than  the  whole  of  any 
such  island  ;  and  all  sand  bars  and  islands,  not  susceptible  of 
cultivation,  and  not  surveyed  and  returned  into  the  Surveyor- 
General's  Office  for  the  use  of  the  late  Proprietaries,  prior  to  the 
fourth  day  of  July,  one  thousand  seven  hundred  and  seven^- 
six,  shall  be  and  remain  common  highways  forever. 

"  Section  6. — fie  it  further  enacted,  &c.,  That  when  the  pur- 
chaser shall  have  made  full  paymentof  all  the  porchase-rooneys 
of  any  such  islands,  it  shall  be  lawful  for  the  Governor  to  grant 
him  a  patent,  in  the  usual  form  of  the  Land  Office,  vesting  the 
same  in  him,  his  heirs  and  assigns  forever. 

"Section?. — Be  it  further  enacted,  &c.,  That  nothing  in 
this  Act  contained  shall  be  construed  or  taken  to  bar  or  defeat 
any  person  or  persons,  bodies  politic  or  corporate,  of  any  just 
right,  which  he  or  they  may  have  io,  or  to  any  of  the  said 
islands  ;  but  that  all  and  every  such  right  shall  be  and  remain 
of  the  like  force  and  effect,  as  if  this  Act  had  not  been  made." 

Passed  6  March,  1793. 


I  have  stated  that  the  terms  on  opening  the  Office  in  1765 
and  1769,  to  wit,  that  the  survey  should  be  made,  and  the  pur- 
chase-money paid  within  six  and  twelve  months,  were  itover 
enforced  ;  that  the  Proprietary  government,  and  the  State  liince 
the  Revolution,  had  indulged  their  debtors  in  time  for  the  pay- 
ment of  the  money.  Instead,  however,  of  being  grateful  for 
this  indulgence,  many  attempts  were  made  to  defraud  the  State 
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of  a  great  part  of  what  was  due  on  such  old  rights :  and  such 
attempts  were  attempted  to  be  covered  by  the  forms  of  the  Land 
Office  and  of  law.  Men  purchased  those  rights,  under  Loca- 
tions or  Applications,  of  the  above  dates,  and  moved  on  to 
&em,  and  resided  there.  By  the  law  they  were  to  pay  £8  6s. 
8d.j  currency,  purchase-money,  on  each  hundred  acres,  and 
interest  from  the  date  of  the  application,  or  from  six  months 
thereafter.  These  Locations  or  Applications  were  in  names 
different  from  those  of  the  then  owners.  The  owner  would  call 
on  some  people,  and  procure  them  to  go  before  some  nei^bour- 
ing  Justice,  and  swear  that  the  first  actual  settlement  on  the 
lands  was  since  the  3d  April,  1792.  This  oath  would  be  true. 
The  owner  would  then  conceal  his  deeds,  make  a  new  applica- 
tion, on  the  affidavits  above  stated,  and  obtain  a  warrant  for  the 
land,  and  pay  fifly  shillings  per  hundred  acres,  and  interest  from 
the  date  of  his  improvement.  And  generally,  he  immediately 
proceeded  to  take  out  a  Patent,  and  thus  would  possess  a  perfect 
title,  an  its  face,  to  the  land,  and  would  suppose  the  fraud  on 
the  State  was  completed.  Before  a  long  time  the  officers  of  the 
Land  Office  detected  this  villany,  and  a  law  was  passed  which 
the  reader  will  find  below  on  this  subject. 

As  much  land  held  by  Warrants  was  not  paid  for  at  the  tak- 
ing out  of  the  Warrant,  firauds  were  attempted  of  the  same  kind, 
as  to  lands  held  under  them,  and  it  will  appear  by  the  preamble 
to  the  followinsr  law. 


4  Smith,  p.  185. 

Act  of  2  April,  1804. 

*^An  Act  to  provide  for  the  payment  of  certain  balances  of 
purchase-money  yet  due  and  remaining  chai^d  on  landB, 
which  have  been  patented  on  warrants  obtained  since  surveys 
were  originally  made  in  pursuance  of  old  Proprietary  War- 
rants and  locations,  and  for  other  purposes. 
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"  Whereas,  it  appears,  from  the  papers  in  the  IadiI  Office  of 
this  State,  that  many  persons  who  held  lands  under  Proprietary 
warrants  or  locations,  hare,  as  is  apprehended,  in  order  to 
obtain  patents  for  the  same  at  reduced  prices,  procured  new 
warrants  from  the  State,  on  which,  in  most  cases,  patents  hare 
issued,  thereby  endeaTouring  to  avoid  the  payment  of  pnrt  of 
the  principal  and  interest  due  on  the  original  contracts,  and  at 
the  same  time  rendering  the  titles  of  those  who  are  purchasers 
under  them  insecure ;  Therefore 

"  Sectioh  1. — Be  it  enacted,  &c.,  That  from  and  after  the 
passing  of  this  Act,  on  the  application  of  any  person  or  persons 
holding  a  warrant  or  warrants  for  lands  within  this  Common- 
wealth, issued  under  the  authority  of  the  same,  on  which  sur- 
reys hare  been  made,  or  patents  issued,  and  who  are  also  in 
possession  of  the  title  to  the  same  land,  or  any  part  thereof,  by 
virtue  of  a  Proprietary  warrant  or  location  ;  and  who  are  now 
desirous  of  doing  justice  to  the  State,  by  patenting  their  said 
lands  on  their  old  Proprietary  warrants  or  locations,  the  Board 
of  Property  shall  have  power  to  direct  the  Receirer-General,  on 
settlement  of  their  said  accounts  on  the  said  Proprietary  wa> 
rants  or  locations,  to  carry  to  their  credit  the  amount  of  purchase 
money  and  interest  paid  by  them,  or  those  under  whom  they 
claim  on  their  said  new  warrants. 

*'  Section  2. — This  act  shall  remain  in  force  three  years,  and 
from  thence  to  the  end  of  the  next  session  of  the  legislature." 
^By  an  act  of  April  4,  1808,  this  Act  was  further  continued  in 
force  «nlU  the  Jusi  day  of  April,  1813.] 


On  the  I3th  April  1S07,  the  Legislature  passed  a  law,  holding 
out  a  threat  to  charge  interest  upon  interest  on  money  due  for 
lands  within  the  purchase  of  1768,  and  prior  ones,  witii  a  pro- 
viso in  favour  of  those  who  should  pay  their  money  and  take 
their  patent  before  the  1st  March,  1808.  The  law  is  given 
below.     It  is  proper  to  observe  here,  that  by  subsequent  laws 


\ 
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a  patent  can  be  obtained  without  paying  interest  upon  interest 
to  this  day. 


4  Smith's  Laws,  p.  471. 

Act  of  13th  April,  1807. 

'^  An  Act  directing  the  mode  of  settling  accounts  in  the  Land 
Office,  and  to  prevent  frauds  in  obtaining  warrants  for  land. 

"  Section  1. — [Interest  to  be  charged  on  the  principal  and 
interest  now  due  for  lands  within  the  purchases  made  of  the 
Indians  prior  to  1768.  Proviso  in  favour  of  those  paying  before 
the  Ist  day  of  March,  1808,  &c.] 

*^  And  whereas  it  is  the  interest,  as  well  as  the  duty  of  the 
Legislature,  to  prevent  frauds  and  impositions  that  may  arise  in 
taking  out  new  warrants  for  lands  upon  which  old  warrants 
have  been  laid,  or  which  have  been  acquired  by  any  other  office 
right.  Therefore, 

"  Section  2. — ^Be  it  further  enacted  by  the  authority  afore- 
said, That  before  any  warrant  issues  from  the  Land  Office  for 
any  land  within  the  said  purchases,  [made  of  the  Indians  in  and 
prior  to  the  year  1768,]  the  person  for  whose  use  and  in  whose 
name  such  warrant  is  applied  for,  shall  declare  upon  oath  or 
affirmation,  in  addition  to  the  usual  proof  required  by  the  Officers 
of  the  Land  Office,  to  be  taken  and  subscribed  before  some  one 
of  the  Judges  of  the  Court  of  Common  Pleas,  or  Justice  of  the 
Peace  of  the  County  in  which  such  lands  lie,  or  before  the 
Secretary  of  the  Land  Office,  that  according  to  the  best  know- 
ledge and  belief  of  the  deponent,  no  warrant  or  other  office 
right  had  issued  for  such  land  in  the  name  of  such  deponent  or 
of  any  person  or  persons  under  whom  he  claims,  and  if  at  any 
time  thereafter  it  should  appear  that  the  persons  deposing  as 
aforesaid,  or  any  of  them,  shall  knowingly  have  sworn  falsely, 
such  person  or  persons  shall  suffer  all  the  pains  and  penalties  of 
perjury." 

This  law  is  still  in  force. 
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The  reader  is  apprized  that  I  hare  not  pretended  to  insert  in 
this  work  all  the  Acts  of  Assembly  relating  to  titles  to  land  in 
this  State.  They  are  to  be  found  in  all  the  Editions  of  our  laws. 
It  is  necessary,  however,  here  to  apprize  the  reader,  who  intends 
to  understand  this  subject,  that  he  is  not  to  rely  on  what  are 
called  the  Digests  of  the  Laws  of  Pennsylvania.  In  these 
Digests,  even  the  title  is  not  always  given  in  full,  and  the  pre- 
amble to  the  law,  or  to  some  sections  of  the  law,  is  almost  inva- 
riably omitted.  The  preamble  has  been  properly  called  the  key 
to  the  Act,  and  by  showing  the  occasion  on  which  it  was  passed, 
and  the  reasons  on  which  it  was  founded,  enables  the  reader  to 
understand  it,  without  which  many  laws  will  appear  obscure,  or 
even  absurd. 
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CHAPTER  XIV. 


Ob  Remofed  Wunnto  and  Oiden,  and  vaguo  or  indescriptive  Warrant!  and 

Orden. 


We  bare  seen  that  the  Warrants  originally  granted,  were  for 
so  many  acres,  to  be  taken  in  any  part  of  the  land  purchased  of 
(he  Indians.  Sometimes  the  Warrant  designated  the  counly  in 
which  they  were  to  be  laid,  and  sometimes  eren  this  was 
omitted.  As  the  country  became  settled,  and  names  of  streams 
were  known,  or  the  situation  of  settled  lands  afforded  a  boun- 
dary, the  practice  began  of  calling  for  a  particular  stream,  or  to 
adjoin  or  be  near  the  settlement  of  some  particular  man.  And 
thus,  in  process  of  time,  it  became  usual  to  designate  the  place 
on  which  the  Warrant  was  to  be  laid,  and  at  length  a  regulation 
of  the  Land  Office  required  this,  (a) 

At  the  opening  of  the  Office  for  locations,  in  1766,  and 
for  applications,  on  the  3d  April,  1769,  and  under  these 
systems,  it  was  required  by  Proclamations  which  preceded 
them,  that  every  applier  should  designate  the  land  which  he 
wished  to  obtain.  In  exploring  a  wilderness,  it  often  happened 
that  different  men  applied  for  the  same  land,  though  they  did 
not  use  exactly  the  same  words.  Coming  at  different  times, 
they  did  not  know  that  another  had  been  there  before  them, 
and  chose  the  same  spot,  and  hence  it  was  a  common  occur* 
rence  that  several  Warrants  or  Applications,  owned  by  different 
persons,  should  designate  the  same  tract  of  land.  The  notice 
of  a  whole  year  was  given  of  the  opening  of  the  Office  in  1766, 
and  better  than  three  months  notice  was  given  of  the  day  for 


(«)  See  Chapter  I^  head  Warranta. 
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receiring  the  applications,  in  April,  1769.  lliOBe  who  wished 
to  take  up  lands  explored  the  country,  and  it  often  occurred,  that 
particular  situations  were  selected  by  many  persons.  As  an 
instance  of  this,  there  is  one  tract  in  Lycoming  county,  opponte 
the  mouth  of  Muncy  creek,  for  which  I  have  counted  more  than 
thirty  applications.  As  preference  was  given  by  numbers 
drawn  in  the  Lottery  of  3d  April,  1769,  oidy  the  lowest  number 
could  obtain  a  right  to  the  tract,  and  all  the  rest  became  what 
were  called  lost  Applications.  In  addition  to  this,  the  Depu^- 
Surveyors  lived  in  towns  in  the  old  settled  counties,  and  went 
to  their  districts  at  particular  times,  of  which  they  generally 
gave  notice  by  adrertisement,  requiring  those  who  had  surreys 
to  make,  to  meet  them  in  their  districts,  at  some  designated 
spot.  Sometimes  the  person  who  had  the  earliest  Warrant  or 
application,  would  by  sickness  or  accident  be  prevented  from 
attending  at  the  proper  time,  and  sometimes  so  many  attended 
that  a  succession  of  rainy  or  stormy  weather  prevented  the 
Surveyor  from  making  surveys  for  one  half  of  them  before  the 
provisions  that  each  brought  with  him  were  exhausted,  and 
some  being  disappointed  the  first  time  did  not  return  for  many 
years,  and  some  not  at  all.  In  addition  to  this,  most  Deputy- 
Surveyors  had  aswstants  who  did  much  of  the  work  on  the 
groand.  The  owners  of  office  titles  would  apply  to  one  of 
these,  and  he  would  make  a  survey  for  him.  Another  Surveyor 
would  come  into  the  neighbourhood,  and  a  diSereut  land  owner 
would  apply  to  him,  and  he  would  make  a  survey  interfering 
with  the  other,  in  whole  or  in  part.  One  of  these  must  fail  in 
getting  the  land,  on  the  part  which  was  an  interference,  and 
here  again  would  be  another  lost  application  or  Warrant.  As 
the  advertisement  directed  all  surveys  to  be  made  within  six 
months,  this  occasioned  another  difficulty.  More  than  half  of 
those  entered  in  August,  1766,  and  3d  April,  1769,  were  not 
surveyed  for  a  year,  and  some  for  a  much  longertime.  Although 
non-compliance  with  the  strict  letter  ordering  a  survey  to  be 
made  within  six  months,  was  not  enforced,  yet  if  the  owner  of 
an  application  or  warrant  lay  by  for  several  years,  and  another 
application  of  higher  number  or  not  so  precisely  descriptive  of 
the  land,  was  laid  and  returned,  it  became  a  question,  whether 
the  owner  of  a  precisely  descriptive  Warrant  or  location,  had 
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not  lost  his  right  of  preference  by  his  delay  or  negligence.  T 
have  given  in  this  work  some  of  the  leading  cases  on  this  sub- 
ject.  To  have  given  all  the  cases  which  arose  out  of  this  inter- 
ference, would  have  swelled  this  book  to  several  volumes. 
Whether  the  earliest  number  missed  having  the  first  survey  by 
the  fault  of  the  Deputy-Surveyor,  or  the  fault  of  the  owner,  has 
often  been  the  subject  of  serious  discussion  in  a  Court  of  Jus- 
tice, and  much  time  has  been  spent  in  hearing  all  the  facts  and 
circumstances  of  the  case.  Sometimes  the  delay  in  procuring 
a  return  has  been  so  great,  or  the  laches  so  palpable,  that  die 
Court  has  considered  itself  justifiable,  in  saying  the  preference 
was  lost.  In  other  cases,  the  question  with  all  the  circum- 
stances, has  be*en  submitted  to  the  jury,  and  the  decision  left  to 
them.  See  HoUiday  and  Drinker,  Duncan  and  Curry,  and 
some  other  cases(fr)  cited  here,  together  with  a  great  many  in 
our  published  Reports. 

The  Deputy-Surveyor  was  not  compellable  to  return  any 
survey,  until  he  was  paid  for  making  it,  and  oftefh  the  owner 
was  too  poor  to  pay  down  the  price  of  the  survey,  and  hence 
the  Deputy-Surveyor  would  make  and  return  a  survey  for  some- 
body else  for  the  same  ground.  This  gave  occasion  for  many 
suits.  They  were  tried  before  diflerent  Judges,  holding  Nisi 
Prius  and  Circuit  Courts,  throughout  the  State.  The  first  case 
of  which  I  have  any  knowledge,  was  Duncan  and  Wallace,  not 
reported.  The  plaintiff  had  a  precisely  descriptive  application, 
calling  for  the  mouth  of  the  first  run  on  the  East  side  of  the 
West  Branch  of  the  Susquehanna,  above  Muncy  hill.  It  was 
the  earliest  number,  but  for  some  cause  no  survey  was  made  for 
more  than  three  years.  In  the  meantime,  a  survey  of  a  much 
later  number  was  made  and  returned,  and  the  owner  made  an 
improvement,  and  lived  on  it,  or  put  a  tenant  on  it.  Scull  was 
the  Deputy-Surveyor  in  whose  district  the  land  lay,  in  1769  and 
part  of  1770.  He  had  made  and  returned  the  defendant's  sur- 
vey. Charles  Lukens,  in  1770,  became  Surveyor  of  the  dis- 
trict, and  late  in  the  year  1772  made  and  returned  the  survey 
on  the  plaintiff's  descriptive  Application.   After  the  Revolution, 


(6)  See  List  of  Cases  cited,  hc^  in  the  be^^tofiiiig  of  the  book. 
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in  1785,  the  plaintifT  brought  an  ejectment  which  was  not  tried 
until  1793,  when  McKean,  C.  J.,  laid  it  down,  that  a  delay  of 
three  years  in  procuring  a  sur?ey,  was  a  complete  bar  to  the 
recorery  of  the  plaintiff.  In  other  cases,  however,  there  have 
been  recoveries  afler  a  much  longer  delay.  At  length  it  seemed 
to  be  understood,  that  what  was  a  reasonable  or  unreasonable 
delay  in  the  survey  or  return  of  surrey,  depended  on  many  cir- 
cumstances. In  Duncan  and  Curry,  cited  in  this  book,  the 
Court  held,  that  from  1769  till  1774,  was  too  great  delay.(c) 


"  Pennsylvania,  ss. 

.  "  By  the  Commissioners  of  Property. 

"  Jacob  Stauber,  Upon  an  agreement  with  Jacob  Stau- 

500  acres.  her,  late  of  Zurick,  in  Switzerland,  for  five 

hundred  acres  of  land  to  be  laid  out  be- 
tween y*  French  creek  and  Schuylkill,  on  y"  West  side  of  y* 
said  river,  for  which  he  is  to  pay  to  y*  Proprietary's  use,  sixty 
pounds  of  lawful  money  of  this  Province,  ten  pounds  in  hand 
and  twenty-five  pounds  on  y'  tenth  day  of  October  next,  and 
y  remaining  twenty-five  pounds  with  six  months  interest,  on 
the  10th  day  of  the  Second  month,  (April,)  in  y'  year  1714. 
These  are  to  authorize  thee  to  survey  or  cause  to  be  surveyed, 
to  y"  said  Jacob  Stauber,  y*  said  quantity  of  500  acres  of  land 
in  y*  place  aforesaid,  in  one  regular  tract,  as  near  as  y'  Barrens 
will  allow  to  y'  surveys  already  made,  and  make  returns  thereof 
into  y  Secretary's  office ;  which  survey  to  be  by  thee  made  as 
aforesaid,  shall  in  case  y"  said  Jacob  comply  with  y*  said  agree- 
ment be  good  and  valid  ;  otherwise  the  same  shall  be  void  and 
of  no  eflect,  as  if  it  had  never  been  made  nor  this  warrant 


(«)  Sm  that  cue,  fartlMr  on,  in  Uiii  Clupter,  p.  493. 
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granted.     Given  under  our  hands  and  y®  seal  of  y^  Province,  at 

Philadelphia,  the  8th  Second  month,  1713. 

R.  Hill, 
Isaac  Norris, 
James  Logak." 

"  To  Jacob  Taylor,  Surveyor  General." 


On  the  book  where  this  warrant  is  entered,  is  the  following 
marginal  note,  viz : 

^^  The  land  herein  mentioned  not  proving  clear  of  claims,  let 
the  same  quantity  be  laid  out  on  any  other  vacant  land,  not 
nearer  to  Philadelphia  than  the  tract  or  place  here  directed,  and 
return  it  by  virtue  of  this  warrant. 

James  Logan.'' 


This  is  the  first  and  the  only  entry  which  I  have  found  on  the 
records  in  the  Land  Oiffice,  authorizing  the  Deputy  Surveyor  to 
lay  a  warrant  on  land  different  from  that  called  for. 


After  the  applications  of  1st  August,  1766,  and  3rd  April, 
1769,  when  more  than  half  of  the  applications  were  taken  by 
prior  orders,  or  lost  or  postponed  by  negligence  of  the  owners, 
the  practice  of  surveying  lost  orders  or  warrants  on  other 
vacant  ground,  became  general.  In  1700  an  Act  of  Assembly 
was  passed,  providing  that  where  a  warrant  was  lost  by  reason 
that  the  ground  was  previously  appropriated,  the  Proprietary 
should  make  compensation  to  the  owner  of  such  lost  warrant 
In  the  instructions  to  the  Commissioners  of  Property,  before  he 
returned  to  England  in  1701,  William  Penn  recognized  this 
Act  of  Assembly,  and  distinctly  directed  his  Commissioners  of 
Property  to  make  compensation  in  every  case  where  the  owner 
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of  a  warrant  had  lost  his  right  by  the  existence  of  a  prior  title, 
and  these  instructions  to  the  Commissioners  of  Property  were 
followed  up  to  the  end  of  the  Proprietary  government ;  though 
the  Act  of  Assembly  was  soon  after  repealed  by  the  King  and 
Council.  It  was  repealed  because  William  Penn  claimed  and 
exercised  the  power  of  selling  the  vacant  lands  in  this  Pro- 
vince according  to  his  own  rules  and  regulations  and  discretion, 
as  fully  and  absolutely  as  any  individual  owner  of  land  in  the 
Province  had  over  his  individual  tract  or  piece  of  land.  And 
fbe  government  in  England  had  the  same  idea  of  his  right  and 
power  which  he  had. 

I  have  shown  that  the  Proprietary  officers  long  ago  ordered 
the  Deputy  Surveyor  to  return  the  warrant  which  had  lost  the 
land  it  called  for,  on  any  other  vacant  land.  This  did  not  pro- 
duce much  effect  until  after  1766  and  1769.  Then  many  of  the 
lost  applications  were  surveyed  on  vacant  land  in  the  neigh- 
bourhood, and  if  returned,  and  they  did  not  interfere  with  any 
prior  rights,  the  titles  were  considered  good.  Many  of  these 
applications,  however,  were  surveyed  and  not  returned  for  a 
long  time.  The  surveyor  being  busy  from  morning  to  night, 
while  in  the  woods,  did  not  often  make  out  his  draft  and  certi- 
ficate of  return  until  he  went  back  to  his  own  house,  and  the 
owners  were  to  call  there  and  to  pay  him  for  the  survey  and 
receive  the  return ;  but  they  often  omitted  to  do  so.  Again, 
when  at  home  making  out  his  returns,  he  would  discover  that 
a  survey  had  been  made  for  one  man,  when  another  had  an 
earlier  descriptive  warrant  or  application  for  the  same  ground, 
and  he  would  make  out  the  return  and  receive  the  money  for 
the  latter.  The  first  would  be  able  to  prove  that  he  attended 
and  showed  the  ground.  And  many  a  charge  of  fraud  in  the 
deputy  has  been  made  in  such  cases,  when  in  fact  he  had  only 
done  his  duty  and  obeyed  his  instructions.  When  he  who  ob- 
tained the  return  of  survey  had  called  a  short  time  after  the 
date  of  his  warrant  or  application,  and  paid  the  deputy  his 
money  and  got  his  return,  he  generally  held  the  land,  but  if  he 
suffered  a  long  time  to  elapse,  and  some  other  right  intervened, 
the  right  even  on  a  descriptive  warrant  or  application,  was  lost 
by  laches*  How  long  or  how  great  a  space  of  time  would  be 
considered  an  abandonment,  has  also  often  been  determined  by 
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circumstances.  When  the  title  was  a  warrant  and  money  paid 
and  a  surrey  actually  made  on  the  ground  called  for  in  the 
warrant,  the  omission  to  procure  a  return  did  not  invalidate  the 
right  for  a  long  time.  In  some  cases  it  was  considered  good 
until  a  man  under  an  adverse  warrant  or  improvement  had  con- 
tinued in  possession  for  twenty-one  years.  But  if  the  owner  of 
that  warrant  so  surveyed,  knew  that  another  was  building  and 
improving  on  the  land,  and  suffered  him  to  go  on  and  expend 
much  time  or  labour,  without  procuring  a  return  of  survey,  or 
bring  a  suit,  he  has  lost  his  land  in  a  period  much  short  of  twenty- 
one  years.  Where  the  right  was  a  Location  or  Application  on 
which  no  money  had  been  paid,  delay  in  procuring  the  return  had 
a  much  greater  effect.  It  was  often  supposed,  and  truly  supposed, 
that  the  owner  of  such  application  had  not  concluded  in  his  own 
mind,  whether  he  would  keep  and  pay  for  the  land  or  not.  And  he 
was  not  permitted  to  suffer  a  title  on  which  be  had  paid  nothing, 
to  lay  in  uncertainty,  until  the  settlement  of  the  country  had 
made  the  land  valuable.  If  no  other  title  intervened,  he  might 
procure  a  return  of  survey  at  any  length  of  time,  and  hold  the 
land,  but  if  in  the  meantime  some  other  right  had  been  acquired, 
his  title  was  not  considered  on  the  same  footing  as  that  of  a  man 
who  had  paid  money,  and  an  abandonment  would  be  presumed 
in  a  much  less  period  than  twenty-one  years.  Nay,  it  was  con- 
sidered unfair  to  lie  by  neglecting  his  right,  until  another  had 
made  valuable  improvements,  and  then  assert  his  claim.  The 
case  of  Blaine's  Lessee  against  Crawford,  1  Yeates,  287,  is  a 
leading  one  on  this  subject.  There  were  many  other  points  in 
that  case,  but  this  delay  was  a  principal  one.  The  Court  say, 
that  applications  in  the  Land  Office,  after  the  opening  of  it  on 
the  3d  April,  1769,  are  mere  inceptions  of  title,  such  a  location 
of  itself  is  no  title ;  when  duly  pursued,  it  gave  a  valid  title. 
No  part  of  the  purchase-money  was  paid  ;  only  the  fees  to  the 
several  officers  were  paid ;  it  was  an  expression  of  a  wish  to  take 
up  and  pay  for  the  land  described. 

There  was  at  one  time  some  contrariety  of  decisions  as  to  the 
effect  even  of  a  survey  and  return  of  a  Removed  Warrant  into 
the  office  of  the  Surveyor-General.  In  Funston's  Lessee  against 
McMahon,  Judges  McKean  and  Yeates,  at  Nisi  Prius,  in  Sun- 
bury,  gave  different  opinions  to  the  jury  on    this  subject 
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McKean  stated,  that  where  an  Application  was  surveyed  on  the 
land  it  called  for,  there  was  an  inception  of  title,  as  between 
the  Proprietary  and  the  owner  of  the  application,  and  when 
such  surrey  was  returned,  the  Proprietary  was  bound  to  grant 
a  Patent ;  but  where  an  Application  was  surveyed  on  land  v^ich 
it  did  not  call  for,  there  was  no  contract  between  the  Proprie- 
tary and  the  owner  of  the  land,  and  it  gave  no  title  to  the  owner 
until  a  Warrant  of  Acceptance  issued,  and  an  order  for  a  Patent. 
Yeates  held,  that  the  Proprietary's  officers  in  the  Land  Office, 
having  been  in  the  constant  habit  of  receiving  the  returns  of 
survey  on  Removed  Applications,  and  of  granting  Patents 
thereon,  when  called  for,  it  had  been  so  long  the  custom  to 
treat  such  returns  as  valid  titles,  that  we  could  not  now  object  to 
them.  The  verdict  was  in  accordance  with  Yeates's  opinion  ; 
but  no  appeal  was  taken,  because  all  the  bar  and  all  the  people 
who  knew  any  thing  about  it,  thought  Yeates's  opinion  right. 
See  this  case,  reported  in  2d  Yeates,  245. 

In  Patterson  and  Gralloway's  Lessee  against  Hagarman  and 
Ross,  the  same  point  arose.  It  was  tried  before  McKean  and 
Smith,  Justices.  McKean  delivered  tlie  same  doctrine  which  he 
had  delivered  inFunston's  Lessee  against  McMahan,and  Smith 
did  not  dissent,  and  the  plaintiif  recovered,  in  1796,  on  an 
Application  not  then  returned. 

Tilghman's  Lessee  v.  Harris. — The  defendants  had  an  appli- 
cation of  the  same  date,  of  a  higher  number  than  that  of  the 
plaintiff,  and  removed  from  the  ground  described,  on  which  there 
had  been  a  return  of  survey  in  the  year  1770,  and  an  actual  resi- 
dence and  settlement  from  1772  until  the  time  of  the  trial.  Judge 
Shippen,  being  a  relative  of  Judge  Tilghman,  did  not  sit  in  the 
cause,  and  Brackenridge  in  his  charge  to  the  Jury,  adopted  and 
enforced  McKean'^s  doctrine.  There  was,  however,  a  verdict  for 
the  defendant.  Judge  Tilghman  soon  after  became  Chief  Justice 
of  the  Supreme  Court,  and  a  compromise  took  place  between 
him  and  Harris,  by  which  he  released  to  Harris  150  acres  of  the 
best  of  the  land ;  and  the  appeal  that  had  been  entered  to  the 
Supreme  Court  was  never  taken  up. 

On  the  next  week  the  Court  was  held  in  Lycoming  County, 
by  Shippen   and  Brackenridge.     The  case  of  Levy  against 
54 
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Martin,  tried  before  them,  came  on,  and  the  same  point  arose, 
with  this  difference,  that  each  party  claimed  under  a  Warrant 
Both  plaintifiTs  and  defendant's  Warrants  being  removed,  the 
land  they  called  for  being  taken  by  prior  rights,  the  plain- 
tiff and  defendant  each  had  a  survey  on  the  ground.  Levy's 
surveys  had  not  been  returned,  but  Martin's  surveys  were 
returned  as  soon  as  made.  Judge  Shippen's  charge  to  the 
jury,  went  fully  into  this  matter.  He  stated,  that  in  his  early 
life  he  had  been  much  conversant  in  the  usages  of  the  Land 
Office ;  that  a  great  part  of  the  titles  in  Pennsylvania,  depended 
on  such  usages.  The  Proprietary,  to  be  sure,  was  a  party  to 
all  contracts  for  the  sale  of  land,  and  the  applier  the  other 
party;  that  the  Commissioners  of  Property  had  veiy  ample 
powers  to  dispose  of  the  land,  and  acted  as  well  with  the  view 
to  the  Proprietary's  interest  as  to  the  settlement  of  the  country. 
The  settlement  of  the  country  was  the  Proprietary's  great  object, 
and  conduced  most  to  his  interest  That  many  of  the  contracts 
were  in  forms  not  known  in  England  ;  many  of  them  were  im- 
plied, and  many  which  were  expressed  and  written  were  often 
considered  as  modified  by  practice  and  usage.  He  cited  Fother- 
gill  and  Stover,  in  Dallas's  Reports,  as  an  instance  of  this ; 
and  improvements  which  had  no  express  written  sanction,  but 
which,  by  usage,  long  acquiesced  in  and  sanctioned  by  the 
Court  and  Legislature,  had  become  valid  and  substantial  titles. 
He  stated  that  the  Proprietaries  always  gave  a  credit  in  the 
Land  Office,  on  which  to  take  out  other  lands  by  the  applier 
who  failed  to  get  what  he  first  asked  for,  and  that  the  State,  by 
a  law  of  the  29  March,  1792,  had  continued  the  same  system 
under  the  Commonwealth.  That  where  an  applier  had  failed 
to  obtain  the  land,  he  had  called  for,  it  had  long  been  usual  for 
him  to  look  round  and  find  some  other  lands  on  which  to  survey 
his  right ;  that  there  were  many  hundreds,  perhaps  thousands, 
of  tracts  held  by  surveys  on  Removed  Warrants  or  Applica- 
tions ;  and  that  such  tracts  when  clear  of  other  interference,  had 
always  been  Patented,  (on  application  for  Patent,)  both  before 
and  since  the  Revolution ;  that  he  never  knew  or  heard  of  a  case 
in  which  such  Patent  had  been  refused ;  that  such  lands  bad  been 
sold,  devised,  and  descended  to  children ;  and  to  decide,  at  this 
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day,  that  a  retarn  of  surrey  on  a  Removed  Warrant  or  Application 
accepted  in  the  Surveyor-General's  Office,  and  which  interfered 
with  no  previous  rights,  did  not  give  a  valid  right,  would  un- 
settle a  great  part  of  the  titles  in  the  country ;  that  the  usage  had 
been  so  universal,  and  continued  so  long,  that  it  would  not  be 
safe  to  unsettle  it  at  this  day ;  but  he  said  the  question  was  of 
so  much  importance,  and  affected  so  many  titles,  that  he  wished 
the  case  to  be  put  in  such  form  as  to  have  a  reconsideration  in 
the  Court  in  Bane.  The  verdict  was  in  accordance  with  the 
charge ;  and  the  counsel  for  the  plaintiff*  did  not  ask  to  have 
the  cause  removed  to  the  Supreme  Court.  Judge  Brackenridge 
sat  beside  him  and  did  not  interfere.  I  was  counsel  in  both 
these  causes,  though  at  the  time  a  young  man.  I  did  not  take 
much  part  in  the  trials ;  but  I  state  them  from  my  notes  of  what 
occurred  at  the  time.  I  have  not  heard  this  point  raised  in 
Court  since.  The  law  has  been  considered  as  settled,  in  accord- 
ance with  the  opinions  of  Shippen  and  Yeates. 


2  Smith's  Laws,  p.  190. 
At  Mifflin,  May  20,  1800. 

Lessee  of  Abraham  M'Kinney  r.  Jacob  Houser,  before  Smith 
and  Beackenridge,  Justices. 

Smith,  J,,  in  the  charge  to  the  jury,  pronounced  as  follows : — 

"  In  this  cause,  the  title  of  three  hundred  acres  of  land  is  in 
litigation.  You  are  informed  of  the  situation  by  a  view.  We 
will  lay  down  some  general  rules,  of  which  you  will  judge  as 
to  their  application  to  the  facts.  It  is  of  importance  that  the 
rules  of  property  should  be  certain  and  known,  and  unless  they 
arc  so,  no  country  can  prosper.  We  have,  in  many  instances, 
no  cases  in  point,  regulating  all  disputes.  We  have  to  take 
property  from  the  foundation,  which  is  not  the  case  in  that 
country  from  which  we  derive  our  laws.    Our  experience  is  so 
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short,  that  few  general  rules  can  be  laid  down,  clear  of  excep- 
tions«  We  must  take  such  as  our  best  experience  warrants, 
That  experience,  then,  directs  what  I  haye  laid  down  to  the 
bar  as  general  rules.  I  now  repeat  the  same  observations  to 
you,  and  you  only  can  be  the  judges  whether  they  apply  to  the 
fikcts  in  this  case. 

^'  1st.  If  the  Location  under  which  plaintijflf  claims  be  des- 
criptive of  the  land  in  question,  and  the  survey  made  in  fact 
before  the  date  of  the  warrant  under  which  defendant  claims, 
although  not  returned,  the  plaintiff  would  clearly  be  entitled  to 
recover.     So  if  it  describes  the  land  with  reasonable  certainty. 

^^  2d.  If  the  description  in  the  Location  be  vagtie^  and  not 
descriptive  of  other  land,  yet  the  Deputy-Surveyor,  the  public 
agent  of  the  owner  of  the  soil,  must  have  a  certain  degree  of 
discretionary  power ;  and  if  he  has  reduced  that  to  a  certainly, 
which  was  uncertain  before,  and  before  any  other  appropriation 
of  the  land  in  question,  it  may,  if  returned  in  a  reasonable  time, 
hold  the  land  so  surveyed  ;  much  more  if  it  described  the  land 
with  convenient  certainty. 

^^  3d.  If  the  Location  be  what  is  called  a  lost  Location,  that 
is,  the  land  described  by  it,  taken  by  a  prior  title,  it  was  very 
generally  the  practice  at  the  time  this  survey  was  made,  (1775) 
to  survey  other  vacant  lands  in  the  vicinity,  on  such  lost  Loca- 
tions ;  and  surveys  were  never  refused  to  be  accepted  in  the 
Land  Office,  although  the  Surveyor  had  no  direct  authority  for 
making  them.     It  was  a  title  acquired  by  the  connivance  of  the 
Proprietary  officers  for  the  ease  of  the  public,  and  to  avoid  ex- 
pense ;  but  such  surveys  being  fairly  made,  and  known  to  be 
so,  by  any  one  applying  for  an  adverse  title  before  he  made 
such  Application,  and  returned  without  delay ^  the  owner  of  such 
Application  would  hold  the  land  against  the  person  so  knowing 
of  his  title.    When  I  say  plaintiff,  or  defendant,  I  include  all 
those  under  whom  they  respectively  claim. 

*'4th.  But  if  the  plaintiff's  survey  was  made  on  a  Warrant 
or  Location  descriptive  of  other  land,  and  without  the  know- 
ledge of  defendant,  before  the  warrant  under  which  he  claims 
was  obtained,  if  such  warrants  are  certainly  descriptive  of  the 
land,  they  would  hold  it  against  such  latent  survey,  even  if  the 
owner  of  it  should  know  it,  before  his  survey.    But  if  such 
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Warrants  are  not  descriptive  of  the  land ;  if  they  are  descriptive 
of  other  land,  the  owners  of  them  are  just  in  the  same  situation 
as  is  the  owner  of  the  Location,  and  the  same  rules  apply. 

^^  In  ejectment,  the  plaintiff  must  recover  by  his  own  title ; 
and  though  defendant  has  no  title,  his  possession  is  good  against 
all  but  him  having  a  good  title. 

^'  The  plaintiff's  title  is  a  Location,  &c.  If  this  Location  be 
descriptive  of  the  lands  in  question,  he  would  be  entitled  to 
recover.  A  Location  is  no  title,  but  the  inception  of  a  title  ; 
but  in  those  early  times  money  was  very  scarce  ;  and  in  many 
cases,  those  who  held  titles  by  Location,  could  not  pay  the  fees 
of  surveying,  and  many  would  not  apply  for  the  survey  to  be 
made,  until  they  were  able.  Whether  this  is  descriptive  of  the 
land  in  question  you  only  can  judge.  In  this  case  the  Location 
is  for  land  adjoining  a  Survey  within  the  old  Purchase.  It  does 
join  a  Survey  in  the  old  Purchase ;  but  if  the  survey  is  parti- 
cular which  it  calls  for,  it  is  our  duty  to  state  it  to  you  ;  you 
must  consider  what  weight  this  has.  We  must  only  give  you 
the  evidence. 

'^  There  is  a  singular  circumstance  respecting  the  survey,  and 
I  think  it  highly  probable  this  dilute  has  arisen  from  gross 
neglect,  if  not  misconduct  in  the  Surveyor.  As  he  is  not  herci 
we  can  only  state  it.  If  he  were  alive,  he  could  probably  ex* 
plain  it.  We  must  adhere  to  the  general  principle  we  have  laid 
down,  ^  if  the  sttrvey  be  fairly  made.^ 

^^  Nothing  more  is  done  on  this  survey,  except  the  convey* 
ance  of  the  land  to  the  father  of  the  lessor  of  the  plaintiff. 

'<  Defendant  has  a  Warrant,  &c.  If  his  title  depended  on 
the  descriptive  part  of  this  Warrant,  it  would  be  very  vague. 
For  there  can  be  no  certainty  in  calling  for  a  survey  of  Reuben 
Haines.  In  1775,  a  survey  was  made  by  C.  Lukens.  We 
presume  it  was  returned  in  April,  1776,  instead  of  1775,  as  en* 
dorsed ;  the  rather  as  the  patent  issued  in  June  that  year  to 
S.  B.  Here  let  the  original  description  be  what  it  will,  the 
rule  we  have  laid  down  applies  to  both  parties ;  and  unless 
there  is  some  obstructing  circumstance,  the  defendant  by  his 
possession  must  hold  the  liEind. 

^^If  the  plaintiff's  title  describes  the  land  in  question,  and 
the  survey  was  fairly  made,  he  would  hold  the  land  notwith- 
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standing  the  defendant's  patent.     But  unless  you  find  it  does 
80,  our  principle  must  apply." 

The  verdict  was  for  defendant. 


This  is  called  a  leading  case,  and  always  cited  and  recog- 
nized, when  any  of  the  four  points  come  in  question. 

And  see  the  same  points  recognized  and  confirmed,  in  Hep- 
bum's  Lessee  v.  Levy,  4  Dallas,  218,  and  in  Miles's  Lessee  v. 
Potter,  2  Binney,  65.  The  latter  case  was  decided  on  the  fol- 
lowing facts :— On  the  28th  of  July,  1773,  A.  took  a  Warrant 
firom  the  Land  Ofiice,  descriptive  of  certain  land,  but  which 
was  surveyed  on  other  land  the  15th  of  June,  1774.  The  sur- 
vey was  returned  before  the  26th  of  August,  1783 ;  for  on  that 
day  an  indorsement  was  made  on  the  return,  by  a  clerk  in  the 
Surveyor-General's  Office,  that  "  A,  believed  the  survey  wrong 
laid,  and  requested  the  Surveyor  to  adjust  it,  which  he  had 
agreed  to."  On  the  17th  of  September,  1787,  A.  applied  to 
the  Board  of  Property  for  an  order  to  survey  hb  Warrant  upon 
the  land  it  called  for,  which  was  granted  ;  and  the  survey  was 
accordingly  made  on  the  26th  of  November,  1787,  and  returned 
the  27th  of  February,  1788. 

On  the  26th  of  October,  1772,  B.  took  a  warrant  descriptive 
of  certain  land,  and  on  the  19th  of  June,  1785,  surveyed  it 
upon  land  it  did  not  call  for,  namely,  on  the  land  called  for  in 
A.*s  warrant  of  1773,  the  premises  in  the  ejectment.  The  sur- 
vey was  returned  into  office,  probably  in  1785  or  1786,  but  at 
the  latest  on  the  9th  of  June,  1787,  and  was  patented  14th  of 
January,  1788. 

Held,  that  A.,  by  his  neglect  to  follow  up  his  objection  to  the 
survey  made  in  1774,  had  lost  his  claim  to  the  land  described 
in  his  warrant  of  1773,  and  that  B.  was  entitled  to  recover;  that 
it  was  too  long  to  suffer  the  matter  to  rest  from  August,  1783, 
to  September,  1787,  and  in  the  mean  time  the  land  had  been 
appropriated  by  B. 
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2  Yeates^s  Rep.  p.  87. 

At  Nisi  Prius,  at  Huntingdon,  May  Assizes,  1796 ;  Coram, 

Shippen  and  Yeates,  Justices. 

Lessee  of  Henry  Drinker  against  William  Holliday,  junior. 

Ejectment  for  326  acres  of  land  in  Frankstown  township. 

The  plaintiff  claimed  under  a  warrant  to  Samuel  Litton, 
dated  1  st  August,  1766,  a  survey  thereon  by  Richard  Tea,  on 
the  15th  June,  1767,  a  deed  from  Litton  to  Samuel  Wallis, 
dated  30th  September,  1766,  a  Patent  to  Wallis,  dated  28th 
February,  1782,  a  conveyance  from  Samuel  Wallis  and  wife  to 
Abel  James,  and  the  lessor  of  the  plaintiff,  dated  4th  Septem- 
ber, 1782,  and  a  release  from  James  to  him  on  the  8th  April, 
1784. 

The  defence  was  grounded  on  a  Location,  (as  it  is  called,) 
in  the  name  of  Timothy  McKinley,  dated  3rd  March,  1763,  a 
survey  thereon  by  Richard  Tea,  on  the  I8th  March,  1765,  and 
an  additional  survey  made  by  Thomas  Smith,  Esq.,  on  the  2nd 
December,  1774,  founded  on  a  direction  to  him  by  the  Sur- 
veyor General,  indorsed  on  a  warrant  to  McKinley,  dated  the 
same  3rd  March,  1763,  in  these  words :  ^'  It  is  supposed  that 
the  land  for  which  this  warrant  was  granted,  interferes  with 
prior  warrants.  Execute  this  warrant  on  the  land  left  out  by 
prior  warrants,  and  make  return  into  my  office.'' 

This  latter  survey  included  the  lands  now  in  controversy, 
but  it  appeared  by  Mr.  Smith's  deposition,  that  he  did  not  at 
the  time  of  making  his  survey,  know  that  the  survey  before 
made  by  Tea  under  the  Location  had  been  laid  elsewhere,  or 
that  the  small  addition  which  he  then  made,  had  been  regularly 
surveyed  before  to  another. 

The  declarations  of  the  Surveyor  General  at  the  return  of  the 
survey  made  for  Wallis,  were  offered  to  show  what  passed  at 
the  time,  but  the  court  overruled  the  evidence. 
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His  certificate  of  official  papers  is  good  evidence,  but  any 
independent  fact  must  be  established  by  his  testimony;  like 
any  other  witness.  This  point  has  been  in  effect  ruled  before 
in  this  county,  May  assizes,  1790,  in  the  case  of  Nesbit's  lessee 
V.  Titus,  eL  ah 

The  following  general  doctrine,  after  the  counsel  had  gone 
through  their  arguments,  was  delivered  in  the  charge  to  the 
jury. 

Much  will  depend  on  a  party's  pursuing  his  pretensions  on  a 
Warrant  or  Location  with  due  diligence ;  where  he  is  guilty  of 
delay  and  laches,  his  claim  to  particular  lands,  which  he  might 
otherwise  secure,  shall  be  postponed  to  a  subsequent  warrant 
and  survey,  aided  by  vigilance  and  industry. 

When  a  survey  has  been  made,  which  is  supposed  to  be  in- 
jurious to  another  claimant,  he  ought  to  file  his  caveat,  or  insti* 
tute  his  suit  in  a  reasonable  time,  or  account  satisfactorily  for 
his  neglect. 

Failing  herein,  he  shall  suffer  for  his  negligence,  and  par- 
ticularly so  where  his  adversary  has  proceeded  to  complete  his 
legal  title,  or  bestowed  considerable  la.bour  in  improvements. 

Every  survey  will  be  presumed  to  be  made  by  the  consent 
of  the  applicant,  unless  the  contrary  appears,  and  where  his 
dissent  does  appear,  he  must  make  an  early  complaint  to  the 
Surveyor  General,  or  in  his  default,  to  the  Board  of  Property. 
If  he  is  remiss  herein,  his  negligence  will  operate  strongly 
against  him,  and  under  many  circumstances  he  will  be  sup- 
posed to  have  abandoned  his  objections  to  the  survey. 

When  a  survey  has  been  completed  on  the  ground,  a  new 
survey  cannot  be  made  without  new  directions,  because  the 
authority  of  the  Deputy  Surveyor  has  been  determined. (c) 
When  such  fresh  powers  have  been  given,  no  additional  sur- 
vey shall  affect  a  fair  and  honest  survey  prior  thereto,  though 
made  on  a  subsequent  Warrant  or  Location.     The  intervening 


(fi)  This  u  ioGorreot,  it  is  only  true  where  the  surrey  has  beea  returned.  Many 
decide,  before  a  return  of  survey  the  Deputy  Surveyor  at  the  request  of 
the  owner,  may  change  the  shape.  This  is  an  error  in  the  report  Judges  Shippen 
and  Yeates  never  said  it 
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right  shall  be  protected.  The  consequence  of  squeezing  out 
titles  obtained  bona  fidcy  after  the  claim  of  an  early  warrant 
has  been  satisfied,  by  opening  the  lines  already  closed,  are 
highly  injurious  to  society,  and  the  measure  is  unjust  in  itself. 

It  is  the  duty  of  a  Deputy  Surveyor  to  return  the  survey 
made  by  him  to  the  proper  office.  His  default  herein  shall  not 
be  imputed  to  the  person  in  whose  favour  the  survey  has  been 
made. (J)  The  latter  depends  on  the  actual  lines  run  on  the 
ground,  which  in  fact  constitute  the  survey.  The  field  notes, 
draft  or  return,  are  mere  evidences  of  it 

These  are  general  rules  respecting  Warrants,  Locations  and 
Surveys.  Like  all  general  rules,  they  may  admit  of  some  ex- 
ceptions under  special  circumstances. 

Verdict  for  the  plaintiflT. 


The  same  general  outlines  in  effect  were  given  in  charge  at 
the  same  assizes,  between  the  lessee  of  John  HoUingshead  and 
Thomas  Pollock,  and  the  jury  found  accordingly. 


3  Binney's  Reports,  14. 

Lessee  of  Duncan  against  Curry  and  others. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Bracken- 
ridge,  at  a  Circuit  Court  for  Centre  County,  in  June,  1808. 

The  plaintiff  claimed  the  land  in  question  under  two  applica- 
tions for  300  acres  each,  one  in  the  name  of  John  Burns,  dated 
the  3d  April,  1769,  No.  1544,  the  other  in  the  name  of  Roger 
Flahaven,  of  the  same  date,  No.  1124.  The  former  Application 
called  for  land  in  the  long  Limestone  Valley,  where  the  Indian 


(d)  Bat  thiB  is  only  where  the  surveying  feet  were  paid 
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or  Trader^s  Path  passes  from  the  Bald  Eagle's  Nest  to  Franks- 
town,  including  a  Limestone  Spring,  near  Alexander  Robin- 
son's. The  latter  called  for  lands  in  the  same  valley,  '*  near 
lands  of  John  Burns." 

On  each  of  these  Applications,  a  survey  was  made  by  the 
late  Judge  Smith,  then  Deputy-Surveyor  of  the  district,  on  the 
24th  October,  1776,  but  although  the  land  surveyed  was  in  the 
same  valley  with  the  land  called  lor,  the  description  was  a  bad 
one. 

When  these  surveys  were  returned,  was  not  shown  to  the 
jury,  but  on  the  4th  September,  1783,  Margaret  Duncan,  the 
lessor  of  the  plaintiff,  to  whom  a  moiety  of  each  had  been 
previously  conveyed,  paid  the  purchase  money  and  obtained  a 
patent. 

The  defendants  were  tenants  of  George  Robinson,  junior, 
who  claimed  under  an  Application  in  his  name,  dated  the  3d  of 
April,  1769,  No.  471,  for  300  acres  on  the  North  side  of  the 
Bald  Eagle  creek,  upon  the  head  waters  of  the  Big  Lick  run. 
Although  this  was  a  loose  description  of  the  land  in  question, 
yet  it  was  in  proof  that  it  was  intended  for  this  land  by  the 
person  who  furnished  the  description  to  Robinson's  father. 

Upon  this  application,  only  seven  shillings,  the  fees  of  office, 
were  paid.  It  was  delivered  in  the  spring  of  1770,  by  George 
Robinson,  the  elder,  to  Charles  Lukens,  to  be  surveyed ;  for 
although  Thomas  Smith  was  the  Deputy-Surveyor  of  the  dis- 
trict, where  the  land  lay,  yet  the  surveys  of  Lukens  within  the 
same  district  had  been  recognised.  Lukens  promised  to  make 
the  survey,  and  appointed  a  day  to  meet  Robinson  'on  the 
ground,  but  did  not  come.  One  McDonald,  the  man  who  fur- 
nished the  description  to  Robinson,  and  who  was  employed  by 
him  to  show  the  land  to  Lukens,  then  applied  to  Mr.  Smith  to 
make  a  survey ;  and  the  latter  being  assured  that  the  order  of 
survey  was  in  the  hands  of  Lukens,  made  a  survey  in  June, 
1770,  at  a  place  show^n  to  him,  but  at  some  distance  from  the 
land  in  dispute.  This  survey,  however,  was  not  returned ;  for 
Robinson,  upon  learning  from  McDonald  where  the  survey  was 
made,  declared  it  was  not  in  the  right  place,  and  that  he  would 
not  have  it ;  but  in  the  year  1775,  Robinson  applied  to  Lewis 
Lewis,  the  assistant  Deputy-Surveyor  of  the  district,  and  got 
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him  to  make  a  surrey  of  the  lane]  in  the  ejectment.  He  then 
took  possession  of  the  premises,  and  continued  there  until  the 
bringing  of  this  action ;  but  never  obtained  a  return  of  the  sur- 
vey into  office,  until  the  year  1797.(e) 

Upon  this  evidence,  Brackenridge,  J.,  charged  the  jury  as 
follows : 

The  Applications  of  the  plaintiff,  are  both  of  the  3d  April, 
1769;  that  of  Flahaven,  No.  1124,  and  that  of  Burns,  No. 
1544. 

The  Application  of  the  defendants  is  of  the  3d  of  April,  1769, 
No  471. 

Thus  the  Application  of  the  defendants  is  entitled  to  the  pre- 
ference, in  point  of  number,  which  depends  on  the  conditions 
of  the  opening  of  the  office  for  the  sale  of  these  lands. 

Which  of  these  Applications,  those  on  the  part  of  the  plain- 
tiff, or  that  on  the  part  of  the  defendants,  is  the  most  appro- 
priate to  the  ground  in  controversy,  is  a  matter  of  fact  for  the 

One  appropriate  has  a  preference  over  one  not  appropriate ; 
because,  for  the  one  there  is  an  order  of  survey,  and  preceding 
grant.  In  the  other,  it  is  acceptance  only,  that  by  relation  and 
confirmation  can  ratify  the  survey  made. 

But  the  earlier  number  not  being  put  into  tiie  hands  of  the 
Surveyor,  before  the  survey  made  on  the  later  number,  it  Icses 
its  preference ;  and  the  more  appropriate  not  being  put  into  the 
hands  of  the  Surveyor  before  the  survey  made  on  the  less  appro- 
priate, loses  its  preference.  That  is,  the  earlier  number,  and 
and  the  more  appropriate,  lose  their  preference  for  watil  of 
having  their  survey  made ;  but  the  preference  is  lost  no  further 
than  respects  the  making  the  survey.  The  right  of  preference 
may  be  brought  before  the  Surveyor  at  any  lime  befor>.'  ihe 
return;  and  claimingthe  preference, and  accounting  satisfactorily 
for  not  coming  forward  and  claiming  it  before,  he  may  ha>  c  the 
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return.  This  not  being  done  before  the  return,  the  preference 
is  lost  so  far  as  respects  the  right  of  having  the  return  made ; 
but  after  the  return,  the  right  of  preference  is  not  wholly  gone. 
It  may  be  brought  before  what  is  called  the  Board  of  Property, 
and  this  preference  of  claim  decided  on.  Even  where  the 
Board  of  Property  decide  on  the  right  of  preference,  the  right  is 
not  wholly  gone,  for  it  may  be  tried  at  law.  But  in  case  even 
where  the  application  is  less  appropriate,  or  where  it  is  the  later 
number,  or  where  it  is  both,  but  was  the  only  one  put  into  the 
hands  of  the  officer  to  survey  upon,  the  only  one  he  was  called 
upon  to  return,  or  where  there  was  no  caveat  or  call  before  the 
Board,  and  under  these  circumstances  a  Patent  is  issued,  it  is 
too  late  to  talk  of  a  preference  in  a  Court  of  law.  It  might  have 
been  that  had  the  party  come  forward  and  shown  his  rights,  the 
opposite  claim  might  have  been  withdrawn.  But  where  the 
other  party  hearing  nothing  of  an  opposite  claim,  is  led  to  pay 
the  purchase-money,  I  think  it  ought  to  conclude. 

The  present  case  is  of  that  nature.  The  Applications  of  the 
plaintiff,  even  supposing  them  to  be  the  less  appropriate,  as  they 
are  certainly  later  numbers,  have  the  advantage  of  the  defend- 
ant's Application,  which  did  not  come  forward  to  the  Surveyor, 
either  before  the  survey  made,  or  after  the  survey  and  before 
the  return. 

It  cannot  be  heard  from  a  party,  that  he  did  not  hear  of  the 
survey  of  an  adversary  order,  made  or  returned,  so  as  to  object 
to  it,  for  what  is  done  by  public  officers,  and  the  records  of  a 
public  office,  must  be  known  to  all  people,  or  considered  to 
be  known.  It  is  what  the  law  calls  constructive  notice,  and 
binds  equally  with  actual.  I  must  therefore  conclude  notice, 
and  by  non-claim,  the  right  of  preference  is  waived.  I  do  not 
think  it  necessary  to  lay  stress  upon  the  point  of  actual  notice, 
which  was  the  case,  as  may  be  collected  from  the  testimony. 
The  claim  of  the  defendants,  therefore,  on  the  ground  of  office 
right,  would  seem  to  be  gone. 

These  principles  I  deduce  from  the  conditions  by  the  late 
Proprietaries  of  the  soil,  annexed  to  grants  of  this  nature ;  from 
the  regulations  of  the  Proprietary  Office  in  carrying  these  grants 
into  effect;  from  Acts  of  Assembly  since  the  Commonwealth 
succeeded  to  the  estate  of  the  late  Proprietary ;  from  the  regu* 
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lations  of  the  Land  Office  since ;  from  the  knowledge  I  have  of 
the  principles  adopted  and  sanctioned  by  Courts  of  justice ; 
from  my  own  ideas  of  justice  between  individuals,  and  ideas  of 
public  conyenience  and  the  general  interest  of  the  community. 
If  these  principles  are  correct,  it  remains  to  apply  them  to  the 
case  before  us,  to  weigh  the  reason  and  justice  of  the  present 
case  on  grounds  of  natural  equity  and  principles  of  public 
safety. 

Let  us  then  take  up  the  circumstances  of  this  case  a  little, 
from  the  testimony,  and  weigh  them. 

His  Honor  then  stated  to  the  jury  the  manner  in  which  the 
evidence  was  affected  by  these  principles  of  law,  expressing  a 
pretty  strong  opinion  in  favour  of  the  plaintiff;  and  the  jury 
accordingly  found  their  verdict.  A  motion  was  then  made  by 
the  defendants  for  a  new  trial,  upon  the  ground  of  misdirection, 
which  was  overruled,  and  an  appeal  made  to  this  Court. 

The  argument  here  by  Huston  for  the  plaintiff,  and  by  Watts 
and  Duncan  for  the  dejfendants,  turned  principally  upon  the 
evidence,  which  it  is  unnecessary  further  to  detail.  The  mis- 
direction was  said  to  consist  in  the  application  of  the  principles 
stated  by  his  Honor,  to  the  facts  of  the  case  ;  but  as  no  memo- 
randum of  the  charge  was  preserved,  except  what  is  above 
given,  it  will  be  observed  by  the  opinion  of  the  Court,  that  they 
take  no  notice  of  any  thing  but  the  principles  themselves  as 
general  rules,  and  the  merits  of  the  application  for  a  new  trial, 
as  they  appeared  from  the  facts  reported. 

TiLGHMAN,  C.  J. — The  defendants  in  this  case  moved  for  a 
new  trial,  on  the  ground  of  a  misdirection  in  point  of  law  by 
the  Judge  of  the  Circuit  Court,  before  whom  the  cause  was 
tried.  It  is  to  be  regretted  that  the  Counsel,  who  took  down 
the  Judge's  charge,  have  omitted  a  material  part  of  it  In  the 
course  of  the  charge,  it  appears  that  the  Judge  laid  down  some 
general  principles  with  regard  to  Warrants,  Applications,  and 
Surveys.     They  are  to  the  following  effect. 

1st.  That  between  two  Applications  entered  3d  April,  1769, 
commonly  called  Lottery  Applications,  because  the  preference 
was  decided  by  Lottery,  that  which  came  out  of  the  wheel  first, 
and  was  lowest  in  number,  had  the  preference. 
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2d.  That  the  jury  were  to  decide,  as  a  matter  of  fact,  which 
of  the  two  Applications  was  most  descriptive  of  the  land  in  dis- 
pute, or  whether  either  of  them  could  be  properly  applied  to 
that  land. 

3d.  That  an  Application  descriptive  of  the  land,  is  to  be 
preferred  to  one  not  descriptive  of  it,  though  such  descriptive 
Application  is  higher  in  number,  provided  due  diligence  is  used 
in  obtaining  a  survey. 

4th.  That  if  the  holder  of  the  Application  entitled  to  the  pre- 
ference, does  not  put  it  into  the  hands  of  a  Surveyor,  and  the 
holder  of  the  other  inferior  Application  puts  it  into  the  Sur- 
veyor's hands,  in  such  case  the  Surveyor  may  make  the  survey 
on  the  inferior  Application ;  but  still  if  the  holder  of  the  Appli- 
cation originally  entitled  to  the  preference  comes  forward  before 
the  return  of  survey,  and  accounts  satisfactorily  for  his  delay, 
the  Surveyor  mayy  and  ought  to  make  the  return  for  him. 

5th.  That  after  a  return  made  in  favour  of  the  bolder  of  the 
inferior  Application,  the  holder  of  the  Application  originally 
entitled  to  preference,  may  enter  a  caveat  in  the  Land  Office, 
and  bring  his  case  before  the  Board  of  Property,  who,  if  they 
are  of  opinion  that  there  has  been  no  unreasonable  delay,  may 
order  a  patent  to  the  caveator. 

6th.  That  after  all  these  proceedings,  either  party  may  bring 
the  case  before  a  Court  of  justice,  where  the  decision  of  the 
Board  of  Property  is  not  considered  as  conclusive. 

I  think  these  general  principles  are  not  to  be  denied,  though 
like  other  general  rules,  they  are  subject  to  exceptions.  The 
Judge  having  laid  down  these  principles,  proceeded  as  follows : 
^^  If  these  principles  are  correct,  it  remains  to  apply  them  to  the 
case  before  us ;  to  weigh  the  reason  and  justice  of  the  present 
case,  on  grounds  of  natural  equity  and  principles  of  public 
safety.  Let  us  then  take  up  the  circumstances  of  this  case  from 
the  testimony,  and  weigh  them." 

Here  the  charge  breaks  off  abruptly,  and  it  is  impossible  for 
this  Court  to  say,  whether  on  the  whole  there  was  misdirection 
in  point  of  law  or  not.  It  was  in  the  power  of  the  defendants' 
counsel  to  have  taken  a  bill  of  exceptions  to  the  charge,  or  to 
have  requested  the  Judge  to  reduce  it  to  writing,  according  to 
the  Act  of  Assembly,  and  in  either  case,  we  should  have  had 
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every  thing  which  was  ^objected  to  on  the  record.  We  cannot 
presume  that  there  has  been  a  misdirection ,  in  order  to  avoid 
the  verdict  of  the  jury.  But  as  a  motion  for  a  new  trial  is  an 
appeal  to  the  discretion  of  the  Court,  it  is  proper  that  we  would 
consider  whether,  from  the  report  of  the  evidence  which  has 
been  made,  any  injustice  has  been  done  to  the  defendants. 

They  claim  under  an  Application  dated  3d  April,  1769, 
No.  471,  which,  to  make  the  best  of  it,  contains  but  a  vague 
description,  and  might  be  applied  to  other  spots,  as  well  as  to 
the  land  in  dispute.  For  this  Application  George  Robinson, 
Esquire,  paid  7^.  the  fees  of  office,  but  he  paid  no  part  of  the 
purchase-money.  The  land  was  in  the  district  of  Thomas 
Smith,  Esquire,  but  it  was  proved,  that  Charles  Lukens  some- 
times executed  warrants  within  Mr.  Smith's  district.  Robinson 
applied  to  Lukens  to  make  a  survey  on  his  Application,  and  it 
is  probable  that  the  order  for  survey  was  put  into  Lukens's 
hands  in  the  Spring,  or  early  part  of  the  Summer,  1770.  Lukens 
promised  to  make  the  survey,  and  appointed  a  time,  but  failed 
in  his  appointment.  Thus  far  the  party  may  be  said  to  have 
used  due  diligence.  About  the  month  of  June,  1770,  one 
McDonald,  who  had  furnished  Robinson  with  the  description 
by  which  he  entered  his  Application,  and  who  was  employed 
by  him  to  show  the  land  to  Lukens,  applied  to  T.  Smith  to 
make  a  survey.  Smith,  being  assured  by  McDonald,  or  one 
Dick  who  was  with  him,  that  the  order  of  survey  was  in  Lukens's 
hands,  made  a  survey  in  the  place  shown  to  him,  at  some  dis- 
tance from  the  land  in  dispute.  This  survey  was  never  return- 
ed, because  Robinson,  on  being  told  by  McDonald  in  what 
place  it  was  made,  declared  it  was  not  the  right  place,  and  he 
would  not  have  it.  But  it  does  not  appear  that  he  applied  again 
to  Mr.  Smith,  or  informed  him  that  there  was  a  mistake  in  the 
survey  which  he  had  made.  On  the  24th  October,  1770,  T. 
Smith  surveyed  the  land  in  dispute  on  an  Application  in  the 
name  of  John  Bums,  dated  3d  April,  1769,  No.  1544.  In  the 
year  1775,  Robinson  applied  to  one  Lewis  Lewis,  an  assistant 
of  the  Deputy-Surveyor  of  the  district,  and  got  a  survey  made 
on  his  Application,  which  was  not  returned  till  the  year  1797. 
In  the  meantime  Margaret  Duncan,  the  plaintiff,  became  the 
owner  of  the  survey  made  on  the  Application  in  the  name  of 
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Bums,  and  in  the  year  1783,  paid  the  purchase-money  and  ob- 
tained the  Patent  from  the  Commonwealth.  Under  all  these 
circumstances^  it  appears  to  me,  that  Robinson',  imder  whom 
the  defendants  claim,  has  not  prosecuted  his  Application  with 
reasonable  diligence.  On  the  contrary,  he  has  been  guilty  of 
very  great  delay.  He  ought  to  have  come  forward,  and  de- 
manded a  survey  on  the  spot  for  which  he  contended,  as  soon 
as  he  was  informed  of  the  survey  made  by  Mr.  Smith  ;  and  he 
should  have  entered  a  caveat  in  the  Land  Office,  against  the 
survey  made  on  Bums's  Application.  If  this  had  been  done, 
and  he  had  proved  his  claim  to  be  just,  Burns's  Application 
might  have  been  surveyed  in  some  other  place.  But  by  Robin- 
son's lying  by,  Mrs.  Duncan  was  induced  to  pay  her  money  and 
take  out  a  Patent.  She  has  paid  the  full  purchase-money. 
Robinson  paid  nothing.  So  far  from  the  defendants  being 
wronged  by  the  verdict,  I  think  the  law  and  justice  of  the  case 
are  both  strongly  with  the  plaintiff.  My  opinion  therefore  is, 
that  the  judgment  of  the  Circuit  Court  be  affirmed. 

Yeates,  J. — I  have  seen  the  opinion  which  has  been  delivered 
by  the  Chief  Justice,  and  entirely  concur  therein.  I  also  agree 
to  the  general  principles  of  the  judge  who  tried  the  cause, 
respecting  the  legal  operation  of  Locations,  upon  the  opening 
of  the  Land  Office  on  the  3d  April,  1769.  Applications,  which 
do  not  exclusively  call  for  particular  spots  of  land,  were  never 
deemed  efficacious  to  give  a  title  to  lands,  unless  they  were 
reduced  to  certainty  by  a  survey.  They  have  been  called  the 
mere  expressions  of  a  will  to  take  up  lands,  but  they  have  never 
been  construed  as  contracts  binding  on  either  party  when  stand- 
ing alone.  Titles  will  relate  back  to  the  Applications  when 
followed  up  with  due  diligence :  but  it  would  be  unreasonable 
and  unjust,  that  indescriptive  early  Locations  should  prevent 
the  settlement  of  the  country,  by  being  kept  in  the  back  ground. 
Later  orders  of  survey  duly  prosecuted,  though  equally  inde- 
scriptive, will  be  entitled  to  a  preference  over  them.  The 
intention  of  the  party  is  of  no  avail  as  to  the  lands  he  applies 
for,  unless  that  intention  is  apparent  on  the  face  of  his  Applica- 
tion, and  becomes  therefore  unequivocal  notice  to  other  appliers. 
This  point  has  been  often  decided.    I  consider  the  principles 
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laid  down  on  the  trial,  as  referable  to  the  circumstances  of  the 
case  then  trying,  and  not  settling  the  different  branches  of  a 
system  ^vhich  was  to  govern  all  future  cases.  A  Location  is  a 
good  inception  of  title,  but  it  may  be  abandoned  either  wholly 
or  partially.  Evidence  of  this  abandonment  is  generally  sub* 
mitted  to  the  decision  of  the  jury ;  but  it  may  often  happen  that 
instances  may  occur  of  such  abandonment,  wherein  the  court 
may  feel  no  difficulty  in  giving  their  sentiments  to  the  jury,  that 
the  gross  delay  and  laches  of  the  party  were  conclusive  to  him. 
This  happened  in  Power^s  Lessee  v.  Hepburn,  and  Duncan's 
Lessee  v.  Wallis,  cited  on  the  argument ;  and  in  many  other 
cases. 

It  clearly  appears  from  the  testimony,  that  the  lands  in  ques- 
tion fall  within  the  district  of  Thomas  Smith,  Esquire,  and  to 
him  application  was  made  to  execute  the  order  in  June  1770. 
Alexander  McDonald  swears,  that  he  was  appointed  to  show 
the  Deputy  Surveyor  the  lands.  If  such  was  the  truth  of  the 
case,  and  the  survey  was  made  according  to  his  instructions,  it 
would  be  binding  on  the  holder  of  the  Location.  But  admitting 
the  fact  to  be  otherwise,  for  which  I  see  no  reason,  then  the 
Deputy  Surveyor  was  constituted  his  agent,  and  he  was  bound 
by  his  acts,  if  he  acquiesced  in  them.  When  Robinson  was 
informed  by  McDonald  of  the  survey  which  had  been  ordered 
on  his  behalf,  he  was  indispensably  bound  to  apply  to  Mr. 
Smith  to  rectify  the  supposed  mistake  of  the  call  in  his 
order,  and  to  execute  the  same  according  to  his  ideas  of  the 
location.  If  Mr.  Smith  refused  or  neglected  to  comply  with 
this  requisition,  he  might  have  applied  to  the  Surveyor  General 
for  a  special  order  of  survey  to  some  other  person ;  or  he  might 
state  his  case  to  the  Board  of  Property  for  their  iuterposition ;  or 
if  a  survey  had  been  made  on  the  lands  he  contended  for,  under 
an  adverse  right,  he  might  caveat  the  return  and  acceptance 
thereof,  and  thus  obtain  a  fair  hearing  of  his  pretensions.  Some 
step  of  this  nature  he  should  have  pursued  without  delay. 
Negligence  and  laches  were  fatal  to  his  interests,  and  have 
uniformly  been  so  held  ;  unless  he  followed  up  his  pretensions 
with  vigilance,  he  could  not  claim  tne  benefit  of  a  contract,  and 
the  common  welfare  imperiously  demanded  that  he  should  be 
postponed.  But  how  did  Robinson  prosecute  his  claim  in  the 
56 
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present  instance  ?  He  first  waits  fire  years,  before  he  obtains  a 
survey  to  be  made  by  Lewis  Lewis,  and  then  delays  the  return 
thereof  for  twenty-two  years  longer,  until  1797.  In  the  mean 
while,  in  1783,  the  lessor  of  the  plaintiff  pays  the  full  purchase 
money,  and  obtains  the  legal  title,  under  the  surrey  made  on 
the  application  of  Bums  on  the  24th  October,  1770,  without  any 
notice  of  an  adverse  claim.  I  see  no  merits  in  the  case  of  the 
defendants,  nor  misdirection  on  the  part  of  the  Judge  of  the 
Circuit  Court,  and  am  therefore  clearly  of  opinion,  that  no  new 
trial  should  be  granted,  under  all  the  circumstances  of  the  case. 

New  Trial  refused,  and 

Judgment  Affirmed. 


(44») 


CHAPTER    XV. 


The  regular  rootioe  of  obtaining  a  Warrant    The  proceedinga  on  a  Warraat 
The  effect  of  delay  in  procuring  a  Survey,  or  return  of  Survey.    Of  Surveys. 


The  applicant  handed  to  the  Secretary  of  the  Land  Office  a 
paper  containing  the  description  of  the  land  he  wanted,  and  a 
statement  of  the  number  of  acres.  The  Secretary  filed  the  paper 
given  to  him,  and  entered  the  Application  in  a  Book.(a)  The 
warrant  was  then  made  out,  and  the  applicant  went  to  the 
Receiver  General  and  paid  his  money,  and  took  a  receipt  for  it. 
The  warrant  was  signed  hyihe  Commissioners  of  Property,  until 
about  1739,  and  after  that  time  until  the  Revolution  it  was 
signed  by  the  Grovernor,  under  a  special  authority  firom  the 
Proprietaries  to  sign  it. 

I  have  shown,  however,  fully  by  the  books  of  the  Land  Office ; 
by  the  orders  to  the  Deputy  Surveyors  not  to  return  any  survey, 
until  they  took  a  note  for  the  purchase  money  ;  by  several  hun- 
dred Vacating  Warrants,  which  issued  five,  ten  or  twenty  years 
after  the  first  Warrant,  because  no  money  had  been  paid  on  the 
first  one,  and  more  fully  by  the  forms  of  all  Warrants  before  the 
Revolution,  to  wit :  "  for  which  he  has  agreed  to  pay 
within  three,  (six  or  nine)  months,^'  as  the  agreement  was,  that, 
in  general,  the  purchase  money  for  the  land  was  not  paid  before 
the  Warrant  was  issued. 

After  the  Revolution,  when  Warrants  issued  under  Acts  of 
Assembly,  the  purchase  money  was  paid  on  every  one  before 
the  Warrant  was  sealed.  The  application  and  entry  in  the 
books  of  the  Secretary  of  the  Land  Office,  continued  as  before 
the  war.     The  Warrant  was  carried  to  the  Receiver  Greneral, 


(a)  See  chapter  I,  head  3,  Warrants. 
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or  filled  up  by  him,  and  then  he  received  the  price,  and  affixed 
the  Lesser  Seal  of  the  State  on  it.  It  was  then  signed  by  the 
Governor ;  (since  by  Act  of  Assembly,  by  one  of  the  Officers  of 
the  Land  Office  ;)  this  was  directed  to  the  Surveyor  General  who 
entered  it  in  his  Book,  and  indorsed  the  county,  number  of  acres 
and  date  on  the  back  of  it  This  is  what  is  called  the  Original 
Warrant,  and  it  remained  in  the  Surveyor  General's  Office. 
The  Surveyor  General  made  out  an  exact  transcript  of  it,  direct- 
ed to  A.  B.  Surveyor  of  the  District,  in  which  it  lay  ;  "  Execute 
this  Warrant  and  make  return  of  survey  according  to  law."  It 
was  the  duty  of  the  Surveyor  then  to  make  the  survey,  calculate 
the  contents,  make  a  fair  draft,  with  the  courses  and  distances  of 
the  several  lines,  set  down  the  corner  trees,  the  waters,  if  there 
were  any,  and  the  names  of  the  persons  whom  it  adjoins  written 
around  the  different  sides  of  the  draft.  To  this  he  subjoined  a 
certificate,  certifying  the  survey  to  have  been  made  by  him  and 
when,  and  stating  in  writing  the  number  of  acres  it  contained. 
This  was  sent  by  the  owner,  or  some  other  person,  to  the  Sur- 
veyor General's  Office  and  there  examined,  and  if  apparently 
correct,  received  and  filed.  An  entry  was  made  in  the  Warrant 
Book,  in  a  column  for  that  purpose,  stating  in  figures  the  quan- 
tity and  date  of  the  survey.  When  the  owner  wished  to  patent 
he  applied  to  the  Surveyor  General's  Office,  and  got  a  ticket 
stating  the  name  and  date  of  the  Warrant,  quantity  surveyed, 
and  the  location  and  description.  He  carried  this  to  the  Secre- 
tary of  the  Land  Office  to  examine  if  any  caveat  had  been 
entered  ;  if  none,  he  examined  whether  more  was  surveyed  than 
called  for  in  the  Warrant ;  if  the  quantity  exceeded  that  paid  for, 
a  calculation  was  made  of  the  overplus,  and  this  amount  was 
paid  to  the  Receiver  General.  A  patent  was  then  filled  up, 
sealed  and  delivered  to  the  party,  signed  formerly  by  the  Gov- 
ernor, afterwards  for  a  period,  by  the  Secretary  of  the  Land 
Office,  and  now  again  by  the  Governor.  The  fees  were  paid  to 
the  Receiver  General. 

Although  this  was  the  regular  mode  of  proceeding,  and  the 
officers  had  no  right  to  vary  from  it,  or  dispense  with  the  requi- 
sites of  the  law,  yet  there  were  cases  in  which  there  was  some 
variation.  I  tried  a  cause  in  which  the  plaintiff  claimed  under 
a  warrant  in  1785  to  Ludwig  Kercher,  describing  particularly  a 
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tract  of  land.  The  plaintifT  produced  a  copy  of  th^  Applica- 
tion from  the  Secretary's  books,  the  receipt  of  the  Receiver 
General  for  the  purchase  money,  a  regular  return  of  Survey  by 
the  deputy  of  the  district,  accepted  in  the  office  and  filed,  and 
a  Patent  for  the  land.  I  omitted  to  mention  that  he  had  a  cer- 
tificate from  the  Surveyor  General  that  no  such  warrant  was 
entered  in  his  book  or  found  in  his  office.  The  plaintiflf's 
counsel  then  called  the  Deputy  Surveyor  of  the  district  to  pro- 
duce a  copy  of  the  warrant  directed  to  him,  and  on  which  he 
had  made  the  survey.  On  producing  the  paper,  it  appeared  to 
be  the  original  warrant  with  the  lesser  seal  of  the  State  affixed, 
directed  to  the  Surveyor  General,  but  no  direction  on  it  to  the 
deputy  of  the  district.  The  deputy  stated  that  he  supposed 
that  was  an  omission,  and  went  on  and  executed  it  and  re- 
turned it.  I  did  not  object  to  any  of  this  evidence,  because 
my  client  had  an  older  and  better  title,  to  wit,  a  warrant  in 
1774,  surveyed  in  the  fall  of  that  year,  returned  to  the  Sur- 
veyor General's  office  and  patented  the  next  winter. 

I  have  reason  to  believe  that  several  similar  Cases  occurred, 
where  the  party  himself  carried  his  application,  and  w«nt  fi*om 
one  office  to  another,  until  he  paid  his  money  and  got  his  re- 
ceipt, and  warrant  filled  up  and  signed  by  the  Governor,  then 
supposing  he  had  done  every  thing,  carried  the  original  war- 
rant home  instead  of  to  the  Surveyor  General.  I  believe  seve- 
ral tracts  are  held,  and  have  been  for  forty  years,  on  such  titles, 
which  are  irregular,  but  no  intentional  fraud  was  committed. 

Before  the  law  for  opening  the  office  for  the  sale  of  lands 
under  the  commonwealth,  several  warrants  were  issued  by  the 
General  Assembly  in  the  following  form,  or  a  similar  one. 


a 


Pennsylvania  Land  Office,  ss. 


"  I  do  hereby  certify  that  by  virtue  of  a  Resolution  of  the 
General  Assembly  of  the  State  of  Pennsylvania,  on  the  30th 
day  of  January  last,  (a  copy  of  which  is  entered  in  my  office,) 
Joseph  Hageman  is  entitled  to  have  surveyed  to  him  300  acres 
of  land  within  the  purchased  parts  of  the  counties  of  North- 
ampton or  Northumberland,  not  already  appropriated,  and  on 
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return  of  .the  survey  to  a  patent  of  confirmation,  in  the  usual 
forms  of  the  Land  Office,  agreeably  to  the  said  resolve. 

^^  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  of 
office,  this  2nd  day  of  February,  a.  d.  1784. 

David  Kennedy,  Sec'ry  Land  Office." 


EFFECT  OF  DELAY  IN   P&0CURIN6  SURVEYS   OR  RETURNS  OF 

SURVEYS. 

1  Pennsylvania  Reports,  p.  74. 
Thomas  Chambers  against  Jonathan  Mifflin.     In  Error. 

A  precisely  descriptive  Warrant  mast  be  followed  up  with  reasonable  attention, 
in  order  to  |rive  title  from  its  date.  So  of  a  vagae  Warrant,  from  the  time  of 
survey. 

If  the  owner  of  a  vague  or  removed  Warrant,  has  suffered  it  to  remain  unre- 
turned  for  more  than  twenty-one  years,  and  during  that  time  has  exercised  no 
act  of  ownership  upon  the  land,  the  State  or  any  person  has  a  right  to  consider 
it  as  derelict,  and  whoever  purchases  and  pays  lor  the  land,  under  such  circum> 
stances,  has  a  good  title. 

Query.  Whether  the  law  is  not  the  same,  in  some  cases,  as  to  precisely  descrip- 
tive Warrants  ? 

* 

This  was  a  writ  of  error  to  the  Common  Pleas  of  Franklin 
county,  to  remove  the  record  and  judgment  of  that  court,  in  an 
action  of  ejectment  brought  by  Jonathan  Mifflin,  the  defend- 
ant in  error,  against  Thomas  Chambers,  the  plaintiff  in  error. 
In  the  court  below  the  verdict  and  judgment  were  for  the  plain- 
tiff, Mifflin. 

The  claims  of  the  respective  parties  were  as  follows :  The 
title  of  the  defendant  in  error  and  plaintiff  below,  Jonathan 
Mifflin,  originated  upon  a  warrant  granted  to  Robert  Long, 
dated  15th  April,  1763,  for  two  hundred  acres  in  Black's  Gap, 
in  the  South  Mountain,  including  some  springs,  supposed  to  be 
the  head  waters  of  the  Conococheaque  creek,  in  Cumberland 
county.  It  was  not  conceded  by  the  defendant  below  that  a 
survey  had  ever  been  made  on  this  warrant,  but  it  appeared  in 
evidence,  that  in  1776  and  afterwards,  applications  were  entered 
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calling  for  lands  adjoining  Robert  Long,  and  in  1792,  a  war- 
rant, in  which  it  was  alleged  Captain  Benjamin  Chambers  had 
an  interest,  was  taken  out,  calling  for  Robert  Long.  No  sur< 
Tey  was  returned  on  this  Robert  Long  warrant  until  April, 
1797,  and  so  far  as  could  be  ascertained,  no  draft  of  any  survey 
had  been  in  the  office  of  the  Deputy  Surveyor  of  the  county. 
Robert  Long  conveyed  to  Jonathan  Mifflin,  by  deed  dated  20tb 
July,  1796,  and  he  obtained  a  Patent  from  the  Commonwealth, 
14th  February,  1812. 

The  plaintiff  in  error,  Thomas  Chambers,  claimed  under  a 
warrant  to  George  Chambers,  dated  29th  December,  1792,  for 
two  hundred  acres,  at  the  Shippensburg  fork  of  Conococheaque 
creek,  on  both  sides  of  the  great  road  from  Chambersburg  to 
York.  On  the  5th  of  April,  1793,  a  survey  was  made  on  this 
warrant,  and  returned  soon  after.  Some  proof  was  given  that 
at  the  time  this  survey  was  made,  the  father  of  the  plaintiff  in 
error  knew  of  the  survey  of  Robert  Long.  There  was  a  regu- 
lar chain  of  title  from  the  warrantee  to  the  plaintiff  in  error, 
Thomas  Chambers. 

On  the  19th  July,  1796,  Long  and  Mifflin  exhibited  to  the 
Board  of  Property  a  drafl  of  a  survey  of  this  land  and  their 
warrant,  and  Uie  board  granted  them  an  order  of  re-survey,  and 
directed  the  Deputy  Surveyor  to  make  a  return,  noting  the  in- 
terference, if  any,  with  any  other  claim.  After  this,  to  wit, 
12th  April,  1797,  a  drafl  of  a  survey  on  Robert  Long's  warrant 
dated  4th  April, ,  and  signed  for  John  Armstrong,  by  Wil- 
liam Lyon,  was  taken  to  the  Surveyor  General's  ofSce,  and  was 
accepted  by  the  Surveyor  General,  and  filed.  Soon  after  this, 
a  copy  of  the  order  of  the  Board  of  Property  before  mentioned, 
was  sent  to  the  Deputy  Surveyor  of  Uie  county,  inclmioii  in 
which  was  a  copy  of  this  draft  by  William  Lyon. 

John  Armstrong  had  not  been  Deputy  Surveyor  since  1776. 
Nothing  was  done  in  pursuance  of  this  order  of  the  Board  of 
Property. 

No  actual  improvement  was  made  upon  the  land  until  about 
the  year  1808.     This  suit  was  brought  in  1825. 

Several  errors  were  assigned  in  this  Court,  to  the  charge  of 
the  Court  below  to  the  jury.  Those  that  are  material  to  tlie 
decision  made  by  this  Court,  are  as  follows : — 


J 


IS 
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The  Court  erred  in  saying,  ^^  that  if  Benjamin  Chambers  had 
notice  of  the  survey  on  Long's  Warrant,  the  delay  of  the  Deputy- 
Surveyor  to  return  the  Survey,  will  not  affect  the  plaintiff 's 
title,  whether  that  delay  proceeded  from  the  neglect  of  the 
officer,  or  the  omission  to  pay  the  fees. 

^'  In  not  directing  the  jury,  as  requested,  that  Long  was  guilty 
of  negligence  in  not  causing  the  Survey  to  be  returned ;  and 
that  such  omission  was  calculated  to  mislead  and  impose  on 
purchasers  from  the  Commonwealth. 

*'  In  not  directing  the  jury,  as  requested,  that  if  Long  with- 
held his  survey  from  the  Office,  for  the  purpose  of  keeping  it 
open  for  change,  it  would  have  no  validity  against  a  person 
knowing  it,  until  after  the  return  and  acceptance. 

"  In  not  instructing  the  jury  that  they  might  presume,  that 
Long  had  abandoned  his  survey  as  made." 

Crawford f  for  the  plaintiff  in  error. — A  warrantee,  after  he 
has  procured  his  Warrant,  has  certain  duties  to  perform ;  he 
must  provide  chain-carriers  and  provision,  and  he  must  pay  the 
fees  of  the  Deputy-Surveyor,  to  entitle  him  to  have  his  survey 
returned :  and  if  any  of  these  duties  are  omitted,  by  reason  of 
which  his  Warrant  is  not  duly  executed,  and  his  survey  return- 
ed, such  omission  will  affect  his  title  ;  and  the  Court  erred  in 
laying  down  the  law  differently  to  the  jury.  Fisher  v.  Larick 
et  als.  3  Serg.  &  Rawle,  321 ;  Boyles  v.  Kelly,  10  Serg.  & 
Rawle,  217  ;  Lessee  of  Lauman  v.  Thomas,  4  Bin.  59.  And 
in  all  these  cases,  the  paying  of  the  fees  of  the  Deputy-Surveyor 
is  treated  as  a  matter  of  necessity. 

The  direction  of  the  Court,  that  an  abandonment  could  not 
be  presumed,  particularly  as  the  plaintiff  had  his  Survey  return- 
ed, and  a  Patent  issued  upon  it,  was  erroneous.  Boyles  v. 
Kelly,  10  Serg.  &  Rawle,  217.  Watson  v.  Gilday,  11  Serg.  & 
Rawle,  340.  But  it  was  calculated  to  mislead  the  jury  ;  for  the 
survey  of  the  plaintiff  was  not  returned  till  1797,  three  or  four 
years  after  the  defendant's  survey  was  made  and  returned,  and 
his  patent  did  not  issue  for  nineteen  years  afterwards. 

Dunlopf  for  defendant  in  error. — The  Warrant  to  Robert 
Long  is  not  a  shifted  warrant,  but  a  vague  one,  calling  for  land 
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in  Black's  Gap,  and  it  is  laid  upon  land  as  high  up  the  waters 
called  for  in  the  description,  as  it  could  be,  without  going  out 
of  the  county  of  Cumberland.  The  difficulties  of  the  cause  are 
removed  by  the  conclusion  that  our  Warrant  is  a  vague  one. 
Moore  v.  Shaver,  6  Serg.  &  Rawle,  130.  Lilly  v.  Paschal,  2 
Serg.  &  Rawle,  394. 

Even  if  it  was  a  shifted  Warrant,  it  is  sufficiently  proved  that 
Captain  Chambers  had  notice  of  the  survey.  The  jury  believed 
and  found  accordingly,  either  that  the  warrant  was  vague,  or 
that  Captain  Chambers  had  notice.  That  he  did  know  of  Long's 
Survey  is  certain,  from  the  fact,  that  another  Survey  of  his  call- 
ed for  Robert  Long's  Survey  on  the  South  ;  and  although  this 
Warrant  and  Survey  is  in  the  name  of  Joseph  Chambers,  yet  all 
the  circumstances  in  the  cause  show  that  Captain  Chambers  was 
part  owner  of  it.  All  the  adjoining  surveys  made  at  the  time 
call  for  Robert  Long's.  The  Court  charged  the  jury  in  favour 
of  the  defendant  on  this  point,  for  they  said  that  Captain  Cham- 
bers must  have  had  notice  prior  to  the  -commencement  of  his 
title,  to  be  affected  by  Long's  title. 

M^Culloughy  on  the  same  side. — ^The  request  to  the  Court  to 
charge  the  jury,  that  the  conduct  of  Long  was  calculated  to 
mislead  and  impose  on  purchasers,  was  a  question  of  fact  and 
not  of  law ;  and  therefore  this  Court  will  not  reverse  the  judg- 
ment, even  if  the  Court  below  were  wrong  in  their  opinion. 

The  return  of  a  survey  is  but  notice  to  every  body  of  the 
appropriation  of  the  land  included  within  that  survey ;  if  there- 
fore Captain  Chambers  knew  of  Long's  Survey,  this  knowledge 
as  to  him,  was  tantamount  to  a  return  and  acceptance. 

There  is  no  such  thing  in  the  history  of  the  land  titles  of  Penn- 
sylvania, as  gathered  from  our  books,  as  the  doctrine  that  a  jury 
can  presume  the  abandonment  of  a  Warrant  upon  which  money 
has  been  paid.  The  doctrine  of  abandonment  only  applies  to 
improvement  rights,  or  locations,  where  no  money  has  been 
paid  ;  and  in  those  cases  it  may  be  presumed,  because  the  giv« 
ing  up  of  possession  is  giving  up  every  thing  which  the  improver 
had  ;  but  where  money  is  paid,  it  cannot  be  presumed  that  it  is 
abandoned.  It  has  been  decided  in  the  case  of  Mitchell  v. 
Mitchell,  4  Bin.  180,  that  when  money  has  has  been  paid  on  a 
67 
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Warrant,  the  Commonwealth  has  no  right  to  vacate  that  war- 
rant. 

Chambers,  in  reply. — The  Warrant  of  Robert  Long  was  not 
mtended  for  the  land  in  dispute,  but  for  land  including  the 
springs  and  head  waters  of  Conococheaque  creek.  A  right 
founded  upon  a  shifted  Warrant  and  Survey  is  an  imperfect 
right,  until  it  is  returned  and  accepted,  for  until  then  the  war- 
rantee might  change  his  survey,  and  lay  it  upon  other  lands  ; 
or  the  Proprietaries  might  refuse  to  accept  it,  having  previously 
given  no  assent  to  the  appropriation  of  the  particular  land 
surveyed. 

This  imperfect  right,  therefore,  which  either  party  may  change, 
until  the  survey  is  accepted,  is  such  a  right  as  may  be  aban- 
doned. And  the  only  difference  between  the  presumption  of 
an  abandonment  of  an  improvement  or  location,  when  little  or 
no  money  is  paid,  and  of  a  Warrant  where  money  is  paid,  is  in 
the  amount  of  evidence  required  to  support  the  presumption  in 
one  case  and  the  other. 

If  Long  had  once  abandoned  the  land,  he  never  could  renew 
his  claim  afterwards  to  the  prejudice  of  another,  who  had  taken 
out  an  office  right. 

The  extent  of  our  request  to  the  Court,  was,  not  to  instruct 
the  jury  that  there  was  an  abandonment,  but,  ^^  that  the  juiy 
may  presume  from  the  facts  that  there  was  an  abandonment." 

The  opinion  of  the  Court  was  delivered  by  Huston,  J.  (Here 
his  honour  recapitulated  the  facts  in  the  cause.) — In  the  argu- 
ment of  this  case  here,  and  I  may  suppose  in  the  Court  below, 
all  the  cases  on  precise,  vague,  and  Removed  Warrants,  were 
cited.  See  McKinney  v.  Houser,  2  Smith,  190.  Duncan  v. 
Curry,  3  Binney  14 ;  and  Lauman  v.  Thomas,  4  Binney,  58. 
See  also  3  Serg.  &  Rawle,  321-2  ;  10  Serg.  &  Rawle,  17 ;  15 
Serg.  &  Rawle,  224,  Maus  v.  Montgomery. 

And  if  this  suit  had  been  brought  forty  years  ago,  or  if  the 
title  of  defendant  below,  had  commenced  within  a  few  years 
after  the  plaintiff's,  there  would  have  been  no  error,  perhaps, 
in  the  charge.  By  recurring  to  those  cases  in  which  this  matter 
has  been  discussed,  it  will  appear,  that  in  Lauman  v.  Thomas, 
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the  plaintiff  *s  Warrants  were  dated  27th  of  April,  1774 ;  sur- 
veyed in  May,  1774 ;  when  returned,  was  uncertain  ;  but  cer- 
tainly before  the  12th  January,  1792,  when  a  Patent  issued. 
The  defendant's  title  commenced  in  December,  1774,  and  his 
Patent,  1776.  In  3  Serg.  &  Rawle,  321,  one  title  was  the  3 
April,  1769,  surveyed,  1772,  the  other  a  Warrant,  in  1772. 
In  Duncan  v.  Curry,  both  titles  were  dated,  3d  April,  1769,  one 
surveyed  in  1771,  the  other  in  1774,  and  not  returned  until 
after  1795,  and  was  clearly  postponed. 

In  short,  all  those  cases  presented  something  very  different 
from  the  present. 

There  was  at  one  time  but  little  difference  in  the  titles,  and  in 
most  of  them  some  possession  or  ownership  was  alleged,  to 
supply  the  want  of  return. 

While  the  country  was  unsettled,  a  wilderness,  a  few  years 
did  not  give  much  strength  to  a  title.  The  war  and  desolation 
along  the  frontiers,  on  account  of  Indian  depredations,  delayed 
the  settlement,  and  occasioned  allowances  for  not  pursuing 
titles;  rules  laid  down  in  1772-3-4,  were  again  adopted,  as 
applicable  after  the  war,  in  1785-6-7,  and  following  years. 
Though  it  was  most  palpable,  that  the  reason  for  indulging  a 
person  in  not  getting  a  survey  returned,  in  1774  or  1775,  was 
no  reason  at  all  for  indulging  him  after  1790.  The  Deputy-Sur- 
veyors before  the  war,  had  died,  had  removed,  or  were  super- 
annuated. Their  papers  were  scattered,  some  of  them  displeased 
at  not  being  in  office,  and  the  reftisal  to  return  surveys,  was 
some  excuse.  Since  the  war  their  bonds  could  have  been  sued, 
or  the  Board  of  Property  would  have  compelled  them  to  have 
returned  surveys. 

The  doctrine  of  our  Courts  has  not  been  well  understood ;  for 
when  it  is  said,  a  precisely  descriptive  Warrant  gives  title  from 
its  date,  a  vague  one  from  the  time  of  survey,  &c.,  it  is  some- 
times added,  and  always  understood,  provided  it  is  otherwise 
followed  up  with  reasonable  attention.  It  is  not,  and  never  was 
the  law,  that  on  taking  out  a  Warrant,  and  procuring  a  survey,  " 
and  then  neglecting  or  refusing  to  pay  the  Surveyor's  fees, 
which  was  always  necessary  to  procure  a  return,  that  a  man 
could  hold  the  land,  without  attending  to  it  in  any  way,  for  an 
indefinite  length  of  time. 
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Although  a  warrant  has  been  surveyed,  yet  if  not  r^umed, 
the  owner  may  change  its  lines,  or  change  its  place  altogether, 
and  lay  it  on  any  other  iracant  land  any  where  near.    Until  it  is 
leturned,  the  State  has  no  power  to  collect  arrears  of  purchase- 
money.    It  neirer  can  be  that  a  man  can  wait  thirty  or  forty 
years,  and  all  that  time  be  able  to  say,  ^^  This  is  my  land,  if  I 
please,  and  not  mine,  unless  I  please ;  I  will  take  this  land 
and  pay  the  State  for  it,  if  the  country  improves,  and  it  rises  in 
value,  or  if  somebody  will  render  it  valuable  by  improvement ; 
but  I  will  not  take  it  and  pay  the  purchase«money,  unless  some- 
thing occurs  to  render  it  more  valuable."    Nor  is  it  the  law, 
that  a  man  can  commence  procuring  a  title  from  the  State,  and, 
from  pure  negligence,  leave  it  in  such  situation,  for  more  than 
twenty  years,  as  that  he  is  not  bound  to  take  it,  and  no  one  else 
can  safely  take  it.    We  have  full  and  ample  provision  on  this 
subject  by  our  legislature.     The  Act  of  the  9th  April,  1781,  for 
establishing  a  Land  Office,  provides,  in  section  nine,  that  all 
surveys  heretofore  made,  shall  be  returned  into  the  Surveyor- 
General's  Office,  witbin  nine  months,  and  prescribes  a  penalty 
on  any  Deputy-Surveyor,  to  whom  his  fees  shall  be  paid,  who 
neglects  to  return.     This  continued  till  5  April,  1782,  when  it 
was  enacted:  ^<It  shall  be  lawful  for  the  Surveyor-General  of 
this  State  to  receive  returns  of  such  surveys,  as  shall  appear  to 
him  to  have  been  faithfully  and  regularly  made,  from  the  said 
late  Deputy-Surveyors,  their  heirs  or  legal  representatives,  for 
such  further  period  as  to  him  shall  seem  jtist  and  reasonable" 
And  the  Act  contained  a  saving  for  those  who  had  neglected  to 
pay  fees  and  procure  returns  under  the  last  cited  Act.   The  Act 
of  8  April,  1785,  section  8,  prescribes  that  every  Deputy-Sur* 
yeyor,  shall,  as  soon  as  conveniently  may  be  after  survey  made, 
on  receiving  his  feesy  return  said  survey  into  the  Surveyor- 
General's  office ;  and  that  every  survey  made  before  the  3lst 
December,  in  each  year,  and  not  returned  before  the  last  of 
March,  in  next  year,  shall  be  void  as  to  future  surveys,  which 
shall  be  returned  sooner,  and  a  penalty  on  the  Deputy-Surveyor, 
if  the  neglect  is  by  his  fault.     Although  this  Act  has  been  sup- 
posed to  be  only  applicable  to  lands  in  the  purchase  of  1784, 
and  East  of  the  Allegheny  river,  yet  it  is  important,  as  shewing 
the  sense  of  the  legislature  on  the  necessity  of  a  return  of  sur- 
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yejr  in  due  time,  and  the  evils  incident  on  neglect  in  this  parti* 
Cttlar.  Then  came  the  Act  of  4th  September,  1793,  which 
provides  that,  ^^  all  returns  of  surveys  which  have  been  actually 
executed,  since  the  4th  July,  1776,  by  Deputy-Surveyors,  while 
they  acted  under  legal  appointments,  shall  be  received  in  the 
Land  Office,  although  the  said  Deputy-Surveyors  may  happen 
not  to  be  in  Office  at  the  time  of  the  return  or  returns  being 
made :  provided,  that  no  returns  be  admitted^  that  were  made 
ly  Depuiy^'Surveyors,  who  have  been  more  than  nine  years  out 
of  tffice.^^  This  short  law  is  in  some  respects  obscure,  when 
closely  examined,  but  it  further  shews  strongly  the  sense  of  the 
legislature  on  the  subject  of  keeping  titles  in  this  uncertain  and 
unfinished  state.  It  lays  down  a  rule  which  is  not  easily  to  be 
gotten  over  by  the  Courts.  Independent  of  this  law,  who  will 
say  that  the  Act  of  1782,  which  allows  returns  to  be  received 
till  such  period  as  the  Surveyor-General  shall  deem  just  and 
reasonable,  would  keep  the  office  open  forever  ? 

I  am  aware'  that  there  are  cases  where  plaintiffs  have  recovered 
on  Surveys,  not  returned  until  since  1793.  They  will,  how- 
ever, be  found  very  special  cases,  where  the  owner  has  proved 
great  exertions  on  his  part  to  procure  returns,  and  fraud  or  acci- 
dent in*  preventing  them.  I  am  also  aware  that  the  owners  of 
many  tracts,  who  have  taken  possession  and  occupied  them, 
sold  them  to  others  who  occupied  them,  or  transmitted  them  to 
their  descendants,  have  found  no  returns  in  the  office.  In  such 
cases  the  Land  Officers  issue  orders  and  have  returns  made  yet, 
and  rightly,  for  no  injury  is  done  to  any  one.  So  if  land  has  been 
surveyed,  and  no  adverse  claimant,  as  improver,  or  by  War- 
rant, has  any  claim  to  the  land,  returns  are  received,  and  may 
be  received  from  the  present  Deputy  Surveyors ;  but  where,  as 
in  the  present  case,  a  vague  or  removed  Warrant  has  been  sur- 
veyed, and  then  neglected  thirty  years,  or  even  a  less  time,  and 
no  excuse  shown,  it  was  not  within  a  ^^just  and  reasonable 
time''  to  receive  the  return,  after  another  had  bought  and  paid 
for  it,  as  derelict.  In  another  point  of  view,  the  title  of  the 
plaintiff  below  was  irregular.  He  and  Long  applied  to  the 
Board  of  Property,  who  instead  of  accepting  his  draft,  made  out 
and  signed  by  William  Lyon  for  John  Armstrong,  ordered  a 
re-8urvey  by  the  Deputy  Surveyor  of  the  county,  who  was  not 
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to  make  a  return  to  the  Surveyor  General,  but  to  that  Board, 
noting  the  interference  if  any,  with  other  claims.  After  this,  the 
draft  made  out  by  William  Lyons  for  John  Armstrong  was  car- 
ried to  the  office  of  the  Surveyor  General,  and  by  him  accepted 
and  filed,  as  a  Return  of  Survey.  It  was  entirely  irregular  in 
him  so  to  receive  and  file  this  return.  The  matter  *  was  not 
before  him,  it  was  tubjudice,  A  very  proper  order  had  been 
made,  and  it  is  certain  the  Board  thought  it  not  of  course  to 
accept  a  return  of  survey.  Whether  it  could  be  accepted, 
depended  on  facts  to  be  ascertained,  and  the  Surveyor  General 
had  no  right  to  take  the  matter  out  of  their  hands.  In  Harris's 
Lessee  v.  Monks,  2  Serg.  &  Rawle,  657,  it  was  decided  that  an 
act  of  the  Surveyor  General,  respecting  a  return  of  survey,  in  a 
case  before  the  Board  of  Property,  and  respecting  which  they 
had  made  an  order,  was  totally  void.  It  is  true  that  was  a  case 
in  which  a  caveat  had  been  entered,  but  the  principle,  that  after 
a  matter  was  before  the  Board,  and  after  they  had  taken  order 
on  it,  it  was  illegal  in  the  Surveyor  General  to  do  any  act  incon- 
sistent with,  or  superseding  their  order,  is  correct,  and  applies 
to  this  case. 

William  Lyon  had  no  right  to  return  a  survey,  even  while 
John  Armstrong  was  in  office.  I  have  no  hesitation  in  saying 
that  he  did  not  make  the  paper  in  question  for  the  purpose  of 
being  carried  to  the  rLand  Office  as  a  Return,  but  for  the  private 
use  of  the  owner.  There  have  been  cases,  where  a  return  by 
an  Assistant  or  Deputy  Surveyor  has  been  received  and  filed  in 
the  Surveyor  General's  Office,  as  a  return.  I  will  not  say  such 
return  so  filed  is  void,  but  it  was  always  an  irregularity,  and  is 
particularly  objectionable  here,  independent  of  other  reasons. 

The  Act  of  1793,  last  cited,  does,  it  is  true,  mention  Surveys 
made  since  1776,  and  this  was  made  long  before.  I  would  not 
infer  from  this,  that  Surveys  made  before,  might  still  be  accept- 
ed. I  rather  suppose  such  surveys  were  considered  as  out  of  all 
reasonable  time,  and  that  it  alluded  to  Surveys  under  the  act  of 
1785.     ' 

The  Patent  does  not  alter  the  case.  In  this  State  the  inquiry 
in  an  ejectment  is  not  who  has  the  Patent,  but  who  ought  to 
have  it.  On  the  whole,  we  are  of  opinion,  that  under  the  acts 
of  Assembly,  under  the  principles  on  which  all  Acts  of  Limita- 
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tion  are  made,  the  Return  of  Surrey  ought  not  to  hare  beea 
accepted,  so  far  aa  it  interfered  with  the  Surrey  of  the  defen> 
dant.  That  although  a  Survey  before  the  war  may  yet  be 
accepted,  where  possession  has  accompanied  it,  or  perhaps 
where  there  is  no  adrerse  claim  to  the  land ;  yet  the  peace  and 
quiet  of  the  community  require,  that  where  any  owner  of  a  rague, 
remored,  or  perhaps  in  some  cases,  a  precise  Warrant,  has  suf- 
fered it  to  remain  unieturned  for  more  than  twenty-one  years ; 
has  kept  it  in  his  power  to  return  it  as  laid,  or  change  it,  to  pay 
residue  of  purchase  money,  or  not  to  pay  it ;  has  exercised  no  act 
of  ownership  ;  has  not  claimed  it,  or  returned  it  for  taxation;  the 
State  and  the  citizens  had  a  right  to  consider  it  as  derelict,  and 
Thoerer,  under  such  circumstances,  purchased  and  paid  for  it, 
has  a  good  title.  There  must  be  an  end  to  these  half  tides  some- 
time. It  cannot  be  at  the  option  of  an  indiridual,  for  half  a 
century,  whether  he  will  take  a  tract  of  land  or  not  take  it ;  at 
all  erents,  his  option  is  at  an  end,  when  another  person  acquires 
a  right  to  it. 

Judgment  reversed,  and  a  venira  facial  de  now  awarded. 


2  Pennsylrania  Reports,  p.  384. 
Starr  and  others  against  Bradford. 

Rogers,  J, — The  plaintiff  below  has  shewn  a  title  to  the 
property,  regularly  deduced  from  the  Commonweallh,  :intl  unless 
the  defendant  has  exhibited  an  earlier  and  better  title,  he  is 
entitled  to  recover.  The  defendant  gave  in  evidence  an  appli- 
cation dated  9th  April,  1769,  on  which  a  surrey  was  made,  but 
at  what  precise  time  does  not  appear,  and  which  was  reltirned 
into  the  Surveyor  General's  office  sometime  in  the  year  17S8, 
after  which  in  1793  he  took  possession  of  the  premises. 

The  plaintiff's  title  commenced  on  a  warrant  dated  the  1st 
October,  1784,  on  which  a  surrey  was  made  and  returned  the 
10th  October,  1784. 


^ 


1  \ 
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The  court  charged  the  jury,  that  the  delay  in  the  return  of 
survey,  from  the  7th  April,  1769,  to  the  16th  October,  1784, 
was  unreasonable,  and  so  pronounced  it  a  matter  of  law.  They 
ruled  that  it  was  incumbent  on  the  defendant  to  show  that  this 
delay  was  not  occasioned  by  his  negligence  or  default.  They 
were  also  of  opinion,  that  he  had  not  shown  that  he  did  what 
was  required  of  him  to  entitle  him  to  a  return  of  the  survey. 

If  I  understand  the  plaintiff  in  error,  he  controverts  the 
direction  of  the  court  on  two  grounds. 

1.  He  contends  that  the  title  of  the  plaintiff  was  complete  by 
the  survey  on  the  ground,  although  not  returned. 

2.  He  denies  that  the  defendant  abandoned  his  inceptive 
right  to  the  land,  and  also  says  that  whether  he  did  abandon  it 
or  not,  is  a  fact  for  the  jury,  and  not  a  question  of  law  for  the 
court. 

On  the  first  point  the  plaintiff  in  error  says,  the  application 
of  the  9th  April,  1769,  is  descriptive ;  and  it  must  for  the  pur- 
poses of  this  agreement  be  conceded  that  it  is ;  for  the  court  in 
effect  say,  that  a  descriptive  application  is  a  mere  inception  of 
title,  and  unless  the  applicant  took  the  other  steps  required  by 
the  rules  in  force  under  the  Proprietaries,  applicable  to  such 
inceptions  of  title,  he  acquired  no  right.  They  further  instruct 
the  jury,  that  it  was  the  duty  of  the  person  entering  the  appli- 
cation, to  show  the  land  applied  for  to  the  Deputy  Surveyor, 
and  to  pay  the  surveying  fees ;  and  that  before  payment  the 
Deputy  Surveyor  was  not  bound  to  return  the  survey;  that  there 
was  no  evidence  that  Eronamus  Henning  paid  the  surveying 
fees,  and  consequently,  the  Deputy  Surveyor  was  not  bound  to 
return  the  survey,  and  the  survey  in  ftact  not  having  been  re* 
turned  until  after  the  plaintiff  obtained  his  Warrant  and  Patent, 
Eronamus  Henning  and  those  claiming  under  him  must  be  post- 
poned. 

For  these  principles,  the  authority  of  the  Supreme  Court  in 
the  cases  of  Chambers  v.  MiflSin,  1  Penn.  Rep.  74,  and  Addle* 
man  v.  Masterson,  1  Penn.  Rep.  454,  is  cited. 

A  precisely  descriptive  Warrant  or  Application  gives  title 
from  its  date ;  a  vague  Warrant  from  the  time  of  survey,  pro* 
vided  it  be  followed  up  with  reasonable  diligence.  The  mere 
taking  out  a  Warrant  or  Application,  and  procuring  a  survey, 
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without  more,  gives  no  title,  as  is  distinctly  ruled  in  the  two 
cases  to  which  I  have  referred.  It  is  necessary  for  the  war^ 
rantee  or  applicant  not  only  to  have  a  surrey  made,  but  he 
should  have  it  returned;  otherwise  he  will  be  postponed  in 
favour  of  an  intervening  right.  It  would  be  unreasonable  that 
the  Commonwealth  in  such  cases,  should  be  prevented  from 
disposing  of  their  lands,  particularly  in  the  case  of  an  Applica- 
tion, where  no  money  has  been  paid. 

When  one  party  shows  an  indisposition  to  comply  with  en- 
gagements, the  other  is  at  liberty  to  consider  the  contract  as  at 
an  end,  and  as  this  is  the  law  as  regards  the  contracts  of  indi- 
viduals, it  is  equally  the  rule  in  the  construction  of  the  contracts 
of  the  Commonwealth  with  its  citizens.  The  Application  was 
made  the  7th  of  April,  1769,  and  the  survey  was  not  returned 
until  after  the  10th  October,  1784,  at  which  time  the  title  of  the 
plaintiff  commenced.  This  is  the  case  of  a  title  intervening 
between  the  survey  and  the  return  of  the  survey.  Until  the 
return  of  the  survey,  I  cannot  perceive  how  the  Commonwealth 
can  proceed  to  collect  the  arrears  of  purchase  money ;  and  this 
was  the  opinion  of  Mr.  Justice  Huston,  as  expressed  in  the  case 
of  Chambers  v.  Mifflin.  How  can  the  officers  of  government 
ascertain  whether  the  owner  of  the  Application,  although  pre- 
cisely descriptive,  has  not  changed  his  lines  or  location,  or  laid 
his  warrant  on  some  land  in  the  immediate  neighbourhood,  or 
abandoned  it  altogether?  Could  they  compel  the  Deputy  Sur- 
veyor to  return  the  survey  ?  He  might  allege  that  it  was  not 
returned  because  the  surveying  fees  were  not  paid,  and  under 
such  circumstances,  that  he  is  not  compellable  to  return  his  sur- 
vey, either  at  the  instance  of  the  owner  of  the  Application  or 
Warrant,  or  at  the  instance  of  the  Commonwealth.  Until  the 
return  of  survey,  the  title  has  not  been  thought  so  complete  as 
to  be  incapable  of  abandonment,  by  gross  neglect  or  laches, 
nor  has  it  ever  been  doubted,  that  up  to  that  time,  the  applicant 
has  a  right,  with  which  the  Commonwealth  has  never  attempted 
to  interfere,  to  change  its  location,  although  a  survey  has  been 
made  on  the  ground.  If  this  be  the  rule  adjudged  in  the  two 
cases  referred  to,  and  in  others  cited  at  the  bar,  it  follows  as  a 
consequence,  that  where  the  applicant  has  been  guilty  of  gross 
negligence,  the  Commonwealth  may  act  on  the  presumption  of 
68  
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abandonment,  and  re-grant  the  land.  This  would  appear  to  be 
the  only  remedy,  for  I  recollect  no  instance  where  the  Common- 
wealth has  ever  attempted  to  collect  the  arrears  of  purchase 
money  until  the  survey  has  been  returned.  That  there  may  be 
cases  where  this  might  be  done,  I  will  not  pretend  to  deny. 
The  practice  has  always  been  to  consider  the  land  as  derelict, 
and  the  subject  of  a  re-sale,  and  this  is  a  practice  which  the 
court  should  by  no  means  discourage,  as  it  tends  to  the  settle- 
ment and  improrement  of  the  country.  The  counsel  of  the 
plaintiff  in  error  founds  his  argument  on  this  part  of  the  case, 
on  the  principle  that  by  the  survey  on  the  ground,  the  title  of 
the  defendant  was  complete.  But  this  is  an  assumption  with- 
out any  authority  to  support  it;  for  in  addition  to  a  survey, 
some  other  step  must  be  taken,  indicating  an  intention  to  per- 
fect the  title.  Nor  has  a  single  case  been  cited,  determined  on 
a  different  principle.  In  Moore  v.  Shaver,  6  S.  &  R.  180,  it 
was  ruled,  that  on  a  loose  Warrant  or  Application,  even  when 
so  vague  as  that  it  cannot  be  referred  to  any  particular  part  of 
the  State,  the  title  vests  at  the  time  a  survey  is  made  on  the 
ground.  But  that  in  case  of  a  shifted  location,  the  commence- 
ment of  the  title  is  postponed  until  the  acceptance  of  the 
survey. 

From  this  case,  and  others  which  have  been  cited,  similar  in 
principle,  the  counsel  has  inferred,  that  a  Survey  on  the 
ground,  was  all  that  was  necessary  to  perfect  the  title.  In  all 
the  cases,  it  will  be  found  that  the  survey  was  actually  returned, 
so  that  the  question  of  abandonment  from  negligence,  did  not 
arise.  The  great  object  of  the  Court  was  to  ascertain  when  the 
Survey  was  made,  and  if  returned  in  due  time  ;  from  that  period 
the  title  commenced ;  and  in  those  cases,  the  Court  took  the 
distinction  between  a  shifted  location,  and  a  warrant  or  applica- 
tion which  was  loose,  as  contradistinguished  from  a  descriptive 
Warrant  or  Location. 

A  descriptive  Warrant  commences  from  its  date,  a  loose 
Warrant  from  the  survey,  and  a  shifted  Warrant  from  the  accep- 
tance of  the  Survey  ;  but  in  each  it  is  indispensable,  not  only 
that  there  should  be  a  survey,  but  that  the  survey  should  be 
returned  within  a  reasonable  time. 

I  wish  now  to  be  understood,  as  speaking  of  a  case  where  no 
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steps  have  been  taken,  except  making  the  survey ;  for  if  the 
ovrner  of  the  Application  had,  in  addition,  taken  possession  of 
the  land,  and  made  improvements  upon  it,  that  would  present 
a  different  question.  As  a  general  rule,  then,  it  is  necessary 
that  the  survey  should  be  returned  ;  but  sometimes  the  omission 
may  arise  from  the  negligence  of  the  Deputy-Surveyor.  Where 
this  appears,  the  rights  of  the  applicant  shall  not  be  postponed, 
even  in  favour  of  an  intervening  right ;  and  this  is  placing  the 
owner  of  the  Application  on  as  favourable  ground  as  he  has  any 
right  to  require.  But  as  the  law  enables  him  to  excuse  the 
omission  to  return  the  survey,  it  at  the  same  time  throws  the 
proof  on  him,  and  makes  it  his  duty  to  show,  that  the  default 
was  not  occasioned  by  any  negligence  or  default  of  his  own. 

Here,  it  is  apparent,  that  no  return  was  made  until  after  the 
plaintiff's  title  commenced;  nor  was  there  any  fact  given  in 
evidence,  from  which  the  jury  would  have  been  justified  in 
drawing  any  other  inference,  than  that  the  omission  to  return 
the  survey,  arose  from  the  negligence  and  default  of  the  defen- 
dant. It  does  not  appear  that  the  surveying  fees  were  paid  ; 
nor  is  there  any  evidence  whatever  of  that  fact,  for  the  entry  in 
the  book  of  Jasper  Scull,  purports  to  be  a  charge,  rather  than  a 
receipt. 

It  remains  now  to  inquire,  what  is  a  reasonable  time,  within 
which  a  party  may  return  his  Survey. 

In  Bonnet  v.  Deffebach,  3  Binney,  183,  Mr.  Justice  Yeates 
says,  that  he  would  have  no  hesitation  in  saying,  that  a  period 
of  eight  years  would  be  too  long  a  time  to  keep  back  a  return 
of  survey,  under  the  peculiar  circumstances  of  that  case, 
so  as  to  postpone  an  adverse  title,  fairly  intervening  between 
the  survey  and  return.  In  Maus  v.  Montgomery,  15  Serg.  & 
Rawle,  224,  Mr.  Justice  Huston  says,  that  there  is  no  case 
where  mere  lapse  of  time  has  been  held  to  divest  the  right,  in 
less  than  three  years.  He  thinks  a  longer  period  has  been 
allowed.  Within  what  period  a  party  is  bound  to  return  his 
Survey,  has  not  been  precisely  established.  Circumstances 
have  induced  Courts  and  juries  to  make  different  allowances, 
in  different  cases.  Here  a  period  had  elapsed  of  fifteen  years, 
when  the  plaintiff *s  title  intervened,  and  of  twenty-four  years, 
until  the  return  of  Survey. 
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Making  every  allowance  for  the  peculiar  circumstances  ari^ 
ing  from  the  shutting  the  Land  Office,  during  the  war  of  the 
Revolution,  we  are  of  the  opinion,  that  there  was  still  such 
neglect  as  to  postpone  the  defendant's  title,  in  favour  of  the 
plaintiff.  For  my  own  part,  I  should  be  unwilling  to  extend 
the  term  beyond  the  period  of  seven  years ;  and  eventually, 
perhaps,  that  will  be  the  limitation  on  which  the  Court  will 
settle  down,  and  that  in  analogy  to  the  5th  section  of  the  Act 
of  the  25th  of  March,  1785. 

The  Court  gave  it  in  charge  to  the  jury,  that  the  delay  in  ttie 
return  of  Survey,  from  the  7th  of  April,  1769,  till  the  Ist  of 
October,  1784^  was  unreasonable,  and  they  so  pronounced  it, 
as  matter  of  law.  As  a  general  rule,  the  question  of  abandon* 
ment  is  a  fact  for' the  jury,  for  it  is  a  question  of  intention,  of 
which  the  jury  alone  can  judge ;  which,  ordinarily,  depends  on 
a  great  variety  of  facts.  In  such  a  case,  it  would  be  error  in 
the  Court  to  withdraw  from  the  jury  the  decision.  But  when 
the  question  is  one  of  time  it  is  a  question  of  law,  and  it  would 
seem  to  me,  that  this  is  a  case  of  the  latter  description.  There 
was  no  fact  given  in  evidence,  which  in  the  slightest  degree, 
tended  to  rebut  the  legal  presumption  of  abandonment,  arising 
from  lapse  of  time.  When  there  are  no  disputed  facts,  it  is  the 
duty  of  the  Court  to  instruct  the  jury  in  what  manner  to  find 
their  verdict,  as,  otherwise,  uncertainty  in  titles  would  be  the 
consequence.  A  state  of  facts  which,  in  the  opinion  of  one 
jury,  would  give  title,  in  the  opinion  of  another,  would  produce 
a  different  result.  In  the  Lessee  of  Duncan  v.  Cuny,  3  Binney, 
21,  Mr.  Justice  Yeates,  in  the  course  of  his  opinion,  makes  use 
of  this  language :  ^'  Evidence  of  abandonment  is  generally  sub« 
mitted  to  the  decision  of  a  jury,  but  it  may  often  happen,  that 
instances  may  occur  of  such  abandonment,  wherein  the  Court 
may  feel  no  difficulty  in  giving  their  sentiments  to  the  jury, 
that  the  gross  delay  and  laches  of  the  party  were  conclusive 
on  him."  This  happened  in  Penn's  Lessee  v.  Hepburn,  and 
in  Duncan's  Lessee  v.  Willis,  which  were  cited  on  the  argu- 
ment. 

The  law  is  an  inference  from  facts,  and  when  these  are 
conceded,  no  dispute  can  arise  which  calls  for  the  decision  of 
a  jury.    When  the  question  of  abandonment  arises  from  gross 
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delay  in  not  returning  a  surrey,  and  there  are  no  facts  which 
tend  to  rebut  the  legal  presumption,  then  it  is  not  only  not  error 
to  instruct  the  jury  that  the  law  will  presume  an  abandonment, 
but  it  is  the  duty  of  the  Court  so  to  direct  them,  as  a  conclusion 
of  law.  And  this  I  apprehend  is  not  only  the  common  practice, 
but  is  absolutely  necessary,  to  insure  an  uniformity  of  deciuon, 
which  is  essential  to  the  due  administiation  of  justice. 

On  the  15tli  January,  1812,  this  action  baring  been  tried  in 
Berks  county,  a  verdict  and  judgment  were  rendered  for  the 
defendant,  upon  which  a  writ  of  error  was  issued  to  May  Term, 
1812.  The  2dth  May,  1813,  the  Supreme  Court  reversed  the 
judgment  of  the  Common  Pleas.  The  31st  July,  1826,  the 
transcript  of  the  docket  entiy  of  the  suit  in  Berks,  was  filed  in 
Qie  Prothonotary*s  office  of  Schuylkill  county.  The  28th  July, 
1829,  the  record  of  the  suit,  which  remained  in  the  Supreme 
Court  at  Lancaster,  was  transmitted  to  Schuylkill  county.  The 
S3d  of  July,  1830,  the  defendants  oflfered  to  put  in  a  plea  to  the 
jurisdiction  of  the  Court  of  Common  Pleas  of  Schuylkill  county, 
and  also  to  plead  that  the  suit  had  been  abandoned  and  discon- 
tinued under  the  above  stated  facts.  This  plea  the  Court  over- 
nited,  of  which  the  plaintiff  in  error  complains. 

On  the  reversal  of  the  judgment,  either  party  might  have 
taken  back  the  record ;  but  as  long  as  it  remains  in  the  Supreme 
Court,  the  action  is  stilt  pending.  I  know  of  no  rule  or  prac- 
tice which  ^ves  the  efifect  of  a  discontinuance  to  a  suit,  under 
such  circumstances,  and  no  decision  has  been  cited  to  this 
effect.  If  the  defendant  had  wished  the  cause  disposed  of,  he 
might  have  taken  the  record  down  and  had  the  cause  oidtred 
for  trial.  Not  having  taken  any  steps  in  the  cause,  he  acquiesced 
in  the  delay,  and  has  no  reason  to  complain. 

We  are  of  opinion  on  the  whole  case,  that  the  judgment 
should  be  affirmed. 

Judgment  affinned. 


This  same  case  had  been  tried  and  removed  to  the  Supreme 
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Court,  where  Tilghman,  Yeates  and  Brackenridge  were  the 
judges  and  decided  in  the  same  way.  A  full  report  of  the  deci- 
sion i^  in  a  note  commencing  in  page  399  of  the  same  book, 
some  extracts  from  which  I  have  appended  hereto.  I  have  not 
given  a  statement  of  the  case,  or  arguments  of  the  counsel,  nor 
the  whole  of  the  opinions  of  the  several  Judges,  but  only  that 
part  of  two  opinions  which  related  to  the  doctrine  of  delay  ia 
returning  vague  or  Removed  Warrants  or  Orders. 


2d  Pennsylvania  Reports,  399. 

Part  of  the  opinion  of  Tilghman,  Chief  Justice,  delivered  in 
the  same  case  when  first  in  the  Supreme  Court,  follows  here : 

Tilghman,  C.  J. — Now  suppose  a  man  of  the  name  of 
Delap,  had  caused  lines  to  be  run  by  the  Deputy-Surveyor 
without  authority,  with  a  view  of  entering  an  Application, 
which  he  never  did  enter,  that  he  relinquished  his  intention, 
and  never  had  any  thing  to  do  with  the  land.  Under  those 
circumstances,  ought  the  Location  calling  for  Delap's  tract,  to 
be  considered  as  such  a  description  as  would  give  title  to  the 
defendants  immediately  on  the  taking  of  their  survey,  although 
that  survey  was  not  returned  for  nearly  twenty  years  afterwards  ? 
A  thing  is  certain  which  may  be  rendered  certain  by  reference 
to  other  things.  The  reference  here,  was  to  Delap's  tract.  But 
no  such  tract  being  to  be  found  in  the  Land  Office,  how  were 
the  officers  to  know  of  it,  and  if  no  such  person  as  Delap  lived 
on  the  land  or  claimed  it,  how  were  the  public  to  know  it  ?  and 
if  it  were  impossible  to  obtain  a  knowledge  of  the  spot  which 
Henning  meant  to  appropriate ;  and  the  matter  remained  in  this 
uncertainty  for  fifteen  years,,  when  Jacob  Miller  purchased  it  of 
the  Commonwealth,  is  it  reasonable  that  he  should  lose  it? 
What  is  the  use  of  a  description,  but  to  apprise  other  persons 
of  the  situation  of  the  land  described  ?    It  appears  to-  me  that 
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tfab  point  was  Dot  suboiitted  to  the  jury,  in  such  a  manDer  as 
to  make  them  understand  the  law.  Thej  ought  to  have  beea 
told,  that  if  the  description  was  of  such  a  nature  as  lo  afford  no 
reasonable  means  of  ascertaining  the  situation  of  the  land,  until 
the  return  of  survey,  in  such  case  the  defendant's  title  must 
take  date  from  the  time  that  the  surrey  was  returned ;  because 
this  survey  was  not  returned  in  a  reasonable  time,  I  think,  too, 
that  it  would  have  been  proper  to  inform  the  jury,  that  they 
were  to  judge  whether  the  delay  of  a  return  of  survey,  was  not 
occasioned  by  the  neglect  of  Henning,  or  those  who  derived 
title  under  him ;  because  it  appears  very  doubtfiil  on  the  evi- 
dence, whether  any  order  of  survey  was  taken  on  this  appli- 
cation, before  the  year  1783,  and  if  it  had  been,  it  might 
have  happened,  as  was  frequently  the  case,  that  in  order  to 
avoid  payment  of  the  fees  and  expenses  of  survey,  he  suffered 
the  return  to  be  postponed ;  such  serious  inconveniences  arise 
from  long  protracted  returns  that  it  should  always  be  inquired, 
by  whose  fault  the  delay  was  occasioned.  We  know  very  well, 
that  no  more  than  seven  shillings  being  paid  on  the  entry  of  an 
Application  in  the  year  1769,  the  applicant  sometimes  relin- 
quished the  land,  and  where  such  was  the  intention,  he  ought 
not  to  be  permitted  to  revive  his  claim  afler  the  lapse  of  many 
years,  when  the  land  has  become  valuable,  and  another  pfrson 
has  taken  it  up  and  paid  for  it.  In  this  part  of  the  judge's 
charge,  then,  I  think  there  was  error. 

But  it  has  been  urged,  on  the  part  of  the  defendant,  that  it 
appears  on  the  record  that  the  plaintiff  showed  no  title,  nnd 
therefore  the  cause  ought  not  to  be  sent  down  for  another  trial. 
The  defect  of  the  title  alluded  to,  is  in  not  producing  tho  deeds 
of  conveyance  prior  to  the  Patent,  which  are  recited  in  the 
Patent.  These  recitals,  it  is  said,  are  no  evidence  against  the 
defendants ;  but  that  is  begging  the  question  in  dispute.  The 
defendants  claim  under  the  Commonwealth.  The  recitals  are 
the  confession  of  the  Commonwealth,  therefore,  they  are  evi- 
dence against  the  defendants,  if  their  title  commences  after  the 
date  of  the  Patent.  If  the  title  of  the  defendants,  then,  com- 
mences from  the  return  of  their  survey,  the  recitals  in  the  Patent 
are  evidence  against  them ;  so  that  we  are  brought  back  to  the 
point,  whether,  under  the  circumstances  of  this  case,  the  title 
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of  the  defendants  takes  date  from  the  entry  of  their  Application 
or  the  return  of  their  survey.  My  opinion  on  the  whole,  is, 
that  the  judgment  be  rerersed|  and  a  venire  facias  de  novo 
awarded. 

Brackenridge  also  delivered  an  elaborate  opinion  in  the  cause, 
which  see  in  the  book  as  cited  before.  That  part  of  his  opinion 
which  relates  to  the  point  now  under  consideration,  follows 
here. 

Brackenridge,  Justice. — But  there  is  such  a  thing  as  aban- 
doning even  the  equity  of  a  survey  made  by  authority,  by  not 
procuring  a  return,  and  giving  publicity  to  the  official  acts. 
The  Commonwealth  in  such  cases,  might  be  let  in  to  grant  to 
new  purchasers  the  land,  for  which  an  equity  had  not  been  fol- 
lowed up,  by  occupancy  or  other  evidence  of  appropriation.     It 
does  not,  therefore,  absolutely  follow  that,  even  supposing  a  sur- 
vey made  by  authority,  the  defendants  were,  at  all  events,  enti- 
tled to  retain  that  land.     I  think  the  judge  erred  in  not  making 
this  a  consideration  to  the  jury,  or  deciding  on  it  as  a  question 
of  law,  if  mere  time  only  was  in  question  in  the  case.    Unless 
excused  by  the  war,  or  other  circumstances,  I  would  think  the 
time  here  sufficient  to  justify  the  Commonwealth  in  granting  to 
other  purchasers,  and  taking  money  for  the  warrant,  ordering  a 
survey,  and  granting  a  Patent  right.     If  so,  the  judge  erred  in 
laying  it  down  generally,  that  taking  the  application  to  be  rea- 
sonably descriptive,  and  the  jury  even  to  find  that  the  Survey 
was  made  by  authority,  before  the  return,  the  defendants  would 
of  course  be  entitled  to  retain  the  land.     On  this  ground,  there- 
fore, I  am  of  opinion  to  reverse  the  judgment. 

Judgment  reversed,  and  venirefacias  de  novo  awarded. 


SURVEYS. 


This  title  has  heretofore  been  an  important  one  in  discussing 
the  right  to  land  in  Pennsylvania.     Originally,  Mr.  Penn  had  a 
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plan  as  follows : — He  proposed  to  lay  out  lands  in  square  tracts, 
containing  about  five  thousand  acres  each.  At  that  time  pur- 
chasers generally  took  Warrants  for  a  single  tract,  to  contain  not 
more  than  four  hundred  acres.  These  Warrants,  as  they  came 
to  the  hands  of  the  Deputy  Surveyor,  were  to  be  laid  by  him 
adjoining  each  other,  until  the  five  thousand  acres  were  all  cov- 
ered. 

This  plan  never  was  carried  into  eflect,  as  has  been  abun- 
dantly shown  in  the  earlier  part  of  this  Work.(tf)  When  the 
Deputy  Surveyor  had  in  his  hands  but  one  Warrant,  belonging 
to  the  same  man,  he  run  around  it  and  marked  the  comers  and 
lines,  except  the  last  line,  which  could  seldom  be  done,  and  was 
called  the  opened  or  closing  line.  When  the  same  person  had 
more  than  one  Warrant  to  be  laid  adjoining  each  other,  the  divi- 
sion line  between  the  tracts  was  seldom  run  and  marked.  The 
object  in  surveying  and  marking  the  lines,  was  to  ascertain  the 
quantity  to  be  paid  for,  and  to  designate  each  particular  tract 
and  distinguish  it  from  all  others.  And  it  seems  to  have  been 
taken  for  granted,  thoughtlessly,  that  trees  would  stand  forever. 
They  die  as  well  as  men  ;  they  are  cut  down,  and  blown  down, 
and  killed  by  fire  running  through  the  woods  ;  so  thaf^  at  this 
day  there  are  many  tracts  often  miles  square  in  the  older  coun- 
ties 171  which  there  is  not  to  be  found  a  single  tree  marked  at  the 
time  when  the  first  survey  was  made.  Where  marks  are  to  be 
found,  they  were  made  oir  re-survey  of  the  tract.  I  have  been 
present  at  many  trials  in  which  it  appeared  that  there  was  no 
tree  on  the  tract  of  land,  except  fruit  or  ornamental  trees  planted 
long  since  the  date  of  the  Warrant.  This  death  and  destruction 
of  timber  is  now  prettj'  well  understod  ;  so  that  no  lawyer  of  any 
experience  or  reflection  expects  to  find  on  the  ground  all  the  cor- 
ner trees  marked  even  thirty  years  ago ;  and  it  sometimes  hap- 
pens that  not  a  single  corner,  or  but  a  chance  one,  is  to  be  found 
in  Surveys  made  forty  or  fifty  years  ago. 

The  Instructions  given  to  the  Deputy  Surveyors,  in  the  Pro- 
prietaries' time,  and  under  the  State,  were  that  they  should  see 
all  the  outlines  and  boundaries  marked.  After  the  Revolu- 
tionary War,  more  than  a  year  elapsed  before  the  Office  was 


(a)  See  chapter  I ,  head  3. 
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opened  for  the  sale  of  land,  and  in  that  year  a  great  many  Sur- 
veys were  made  by  persons  intending  to  take  out  Warrants  for 
them.  To  prevent  those  who  thus  made  their  Surveys  without 
authority,  from  obtaining  any  advantage  by  it,  the  Legislature 
provided,  in  the  Act  of  Assembly  for  opening  the  Land  Office, 
that  all  Surveys  should  be  made  after  the  Warrant  calling  for  the 
same  had  come  to  the  hands  of  the  Deputy  Surveyor,  and  that 
every  Survey  made  theretofore  should  be  null  and  void.  Hence 
it  would  seem  that  a  survey  was  considered  an  essential  part  of 
a  title  in  Pennsylvania.  And  so  it  was.  But  it  was  not  essen* 
tial  that  the  marked  trees  which  designated  the  tract  should  be 
kept  alive  forever,  nor  was  it  essential  that  there  should  be 
living  trees.  If  there  was  no  tree  where  the  Deputy  Surveyor 
intended  to  make  a  corner,  a  post  was  driven  into  the  ground  ; 
and  this  would  rot  in  a  few  years.  If  there  was  no  timber  to 
set  in  as  a  post,  two  or  three  stones  were  laid,  one  upon  an- 
other, and  these  stones  were  called  a  corner;  and  they  might  be 
removed  very  innocently  by  those  who  wanted  to  use  them,  or 
very  dishonestly  by  those  who  meant  to  destroy  the  title. 
Thomas  Smith,  when  a  Judge  of  the  Supreme  Court,  about  the 
year  one  thousand  eight  hundred,  laid  down  the  law  in  one  case, 
that  if  a  surveyor  had  begun  to  make  a  survey,  and  stopped 
before  he  completed  it,  and  completed  it  by  protracting  two  or 
more  lines,  the  owner  could  only  hold  by  what  would  be  com- 
prised within  the  lines  actually  run,  and  a  straight  line  from 
where  he  left  off  surveying  to  where  he  began.  We  had  no 
reports  at  that  time  of  cases  tried  in  the  country,  but  decisions 
respecting  titles  to  land  were  reported  by  parole,  and  soon 
spread  far  through  the  country.  Judge  Smith,  upon  reflection, 
soon  changed  his  mind ;  but  the  report  of  his  decision  occa- 
sioned many  disputes.  If  a  part  of  the  lines  of  a  survey  could 
not  now  be  found  on  the  ground,  there  were  men  who  attempted 
to  take  away  part  of  the  tract ;  and  what  was  worse,  there  were 
men  who  sought  for  corner  trees  and  cut  them  down,  to  destroy 
the  title.  This  led  courts  to  serious  reflection  on  the  subject, 
and  many  decisions  are  to  be  found  respecting  surveys ;  and 
these  decisions  are  not  always  consistent  with  each  other.  The 
later  decisions  corrected  many  cases  decided  without  much 
reflection. 


In  the  first  writing  of  this  essay  I  had  a  long  chapter  on  the 
subject  of  Surveys,  the  necessity  of  Surveys,  the  evidence  of 
Surveys,  &c.,  &.C.,  &C.  It  was  burnt,  and  age  and  loss  of 
health,  and  diminished  sight,  and  distorted  fingers,  prevent  me 
from  attempting  to  go  fully  into  the  subjects  now.  I  don't 
know  that  the  profession  will  lose  much  by  this.  It  is  only  by 
examining  the  cases  themselves,  and  the  decisions,  that  a  young 
lawyer  can  acquire  a  competent  knowledge  of  our  land  titles. 
The  numerous  Digests  of  our  Reports  will  point  to  the  cases, 
and  every  young  man  who  wishes  to  become  a  good  lawyer, 
will  read  the  cases.  Under  title  Lands  and  Land  Office,  in 
Wharton's  Digest,  volume  2nd,  from  page  173  to  J88,  a  great 
many  cases  on  this  subject  will  be  found.  The  abstracts  in 
these  cases  will  state  what  was  decided,  but  not  all  that  was 
decided,  nor  the  reasons  whereon  they  were  decided.  The 
general  rules  which  govern  our  land  titles,  are  to  be  found  id 
the  instructions  of  the  Proprietaries,  in  the  Acts  of  Assembly 
relating  to  lands,  and  in  the  decisions  of  the  Courts  on  conHict- 
ing  titles.  But  general  rules,  or  Acts  of  Assembly,  can  never 
extend  expressly  to  all  cases  which  may  arise  under  them. 
William  Penn,  in  his  Instructions  to  his  Coraraissioners,  in  the 
year  1700,  directed  them  to  be  governed  by  the  usages  and 
customs  of  the  Land  Office;  and  the  first  Acts  of  Assembly 
relating  to  lands,  refer  expressly  and  in  terms  to  the  usages 
aad  mode  of  proceeding  in  the  Land  Office,  and  all  subsequent 
laws  impliedly  do  the  same.  To  this  there  is  only  one  excep. 
tion.  Under  the  Commonwealth  the  Acts  of  Assembly,  where 
they  are  express  and  positive,  are  to  govern,  although  it  may 
be  variant  from  what  has  been  the  usage  of  the  Land  Office, 
The  Commissioners  of  Property  under  the  Proprietary,  were 
his  attorneys  in  fact  and  in  law,  for  the  disposal  of  lands,  and 
those  Commissions  were  expressed  in  terms  giving  them  very 
extensive  powers.  They  could,  and  did,  on  the  same  day, 
give  lands  in  the  same  neighbourhood  to  diflerent  people  and 
at  different  prices.  This  last  could  never  be  done  under  the 
Commonwealth ;  the  law  alone  fixed  the  price.  Again,  the 
Commissioners  of  Property  could  dispense  with,  and  did  dis- 
pense with  general  regulations,  in  very  many  cases.  Under 
the  Commonwealth  this  dispensing  power  is  much  more  lim< 
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ited,  and  not  alIowed|  except  in  particular  cases,  and  for  Tery 
strong  reasons. 

Mr.  Wharton,  in  his  Digest,  has  not  enough  referred  to 
Yeates's  Reports.  The  first  volumes  of  these  Reports  contain 
ahnost  exclusively  decisions  at  Nisi  Prius,  and  often  by  a 
single  Judge ;  and  hence  have  not  been  considered  as  of  equal 
authority  with  the  decisions  of  the  Supreme  Court  in  bank; 
but  they  were  made  by  judges  generally  of  great  experience, 
of  very  extensive  and  accurate  learning,  and  are  in  &ct  the 
basis  on  which  our  system  of  land  titles  is  built. 

Chief  Justice  McKean,  and  Shippen  and  Yeates,  Justices, 
were  at  least  equal  in  law  knowledge  to  any  who  have  ever 
sat  in  our  courts;  Justice  Shippen  was  a  Commissioner  of 
Property  under  the  Proprietaries,  a  lawyer  in  full  practice  in 
the  midst  of  disputes  about  lands  for  more  than  twenty  years ; 
and  after  presiding  in  the  Common  Pleas  in  Philadelphia,  he 
was  promoted  to  the  Bench  of  the  Supreme  Court,  where  he 
continued  as  Associate  Justice,  and  afterwards  Chief  Justice, 
until  the  year  1804 ;  in  all  nearly  sixty  years  at  the  bar  and  on 
the  bench.  Justice  Yeates  was  admitted  about  1760,  and  died 
about  1815 ;  the  last  twenty- five  years  a  judge  of  the  Supreme 
Court  of  Pennsylvania.  For  more  than  thirty  years  he  took  a 
note  in  writing  of  every  decision  on  land  titles  which  came 
before  him  in  the  State  ;  and  to  him  more  than  any  other  man, 
we  are  indebted  for  the  law  respecting  titles  to  land  as  it  stood 
in  1815.  The  changes  since  that  time,  if  there  are  any,  are 
not  all  improvements.  It  is  a  singular  fact  that,  although  more 
titles  weriB  tried  before  Yeates  at  Nisi  Prius,  than  before  any 
other  judge  in  the  State,  yet  only  two  of  his  decisions  were 
reversed  on  appeal,  and  in  one  of  those  cases  the  universal 
opinion  of  the  bar  and  the  bench  is  that  his  decision  ought  not 
to  have  been  reversed. 
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ABANDONMENT, 
rf   Jmprnvement,   &c. 

139.  155.  334. 
effect  of  not    pacing'  surveyiog 

fees,  306.  392.  3S4. 
of  &  survey,  by  not  feturniug  iE, 
&c.,  Slc  ,  46-J-4. 

Hee  ImproeemetU.  SettleTnent. 
Surrey. 
of  tilocBtion.  441.  457. 
question  for  [be  jury,  441. 

■ometimesupioion  of  court  given 
to  jury,  &c,  441.  460. 
wbeo  the  queatioo  is  one  of  time, 
it  is  matlei  of  kw,  46U.  464 

ACCEPTANCE, 
warrant  of,  100,  425. 
effect  ot;  425.  4;)5. 
confiruiatioo  of  a  aurvey,  135. 

ACKNOWLEDGMENT. 
See  Deedi  and  Conttyancet. 
See  Recording,  etc. 
forms  of  acknowledgment  ia  the 
time  of  the  Province,  267--9. 

ALIENS, 
the  right  of  deceasei),  to  descend 

to  wife  Bod  children,  80. 
salea  by  altarney  to  be  valid,  ib. 
settlement  by  the  Palatines,  Irish, 

&c.,  113. 
warranu  to  Snisseni,  Sk.,  103. 
kwi  to  naturalize,  165. 
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165. 


ALMSHOUSES. 

See  Religion*  Soeitliei. 

APPLICATIONS. 

See  Locations. 

for  warrsnts,  how  made,  23,  24. 
entered  In  Land  Office.  24. 
cases  of  entries  of,  64,  65. 
clauses    in,   requiring   Bettlement 
and  improvement,  65.  1{>9. 
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221. 
orders  of  Land  Office,  17(15,  298 
applications  to  be  entered  instead 
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quantity  in,  limited,  299. 
purchase  money  on,  when  required 

to  be  paid,30a 
to  be  disregarded,  if  money  not 

paid,  300. 
entered  in  1776  befbre  the  open- 
ing of  the  Land  Office,  310, 

81L 
applicalioQS  in  1769,  before  the 
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316.  S£i. 
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APPLICATIONS— confinuerf. 

order  to  Deputy  Surveyor  on,  330 

only  one  applicatioa  to  one  per- 
son, 3:32 

praptice  of  one  permn  enterinj^ 
applications  in  the  names  of 
others,  ib. 

cases  at  law  of  several  persons 
claiming  under  the  same  appli- 
cation, :33H-4 

payment  of  purchase  money  evi- 
dence of  ownership,  334-5 

how  entered  and  numbered  in  the 
Land  Office,  3:^ 

not  to  be  for  more  than  300  acres, 
373.  383 

not  to  be  for  more  than  400  acres, 
403 

required   to  be  descriptive,  383. 
403.  418 
with    certificate    as    to   im- 
provement, &c.,383 

descriptive,  when  title  com- 
menced, 425.  42S.  435.  438 

indescriptive  or  vague,  when  title 
commenced,  425.  435 

removed,  title  on,  425 

when  commenced,  425.  428 

right  on,  postponed  by  laches,  &c. 
425.  440 

general  rules  as  to  titles  by,  428. 
435.  437 

no  applications  to  be  received  for 
unimproved  land,  except,  &c., 
1794,  409.  410 

applications  unpaid  for  to  be  void, 
1794,  409 

applications  received  of  holders  of 
balances  of  purchase  money,  ib. 

lottery  applications,  what,  435 

-^— —  general  rules  as  to  prefer- 
ence, 435,  437 

ATTORNEY. 

See  Letters  of  Attorney, 

BOARD  OP  PROPERTY, 
act  of  1782  establishing  a,  870 
construction  of  powers  of,  379 
patent  stayed   afler  decision  of, 

407 
suit  to  be  commenced  afler,  &c., 

407 
effect  of  decision  of^  ib. 
cases  before,  officers  not  to  act  or 

interfere  in,  456 


returns  of  surveys  ordered  to  be 
made  to,  458. 

BOUNDARIES. 
dispute  as  to  the  boundaries  be- 
tween Maryland  and  Province,  7 
■  settlement  of,  8,  9 

Mason  and  Dixon's  line,  10 
agreement  between  Virginia  and 

Pennsylvania,  10-12 
settlement  of  Northern  boundary 

of  Pennsylvania,  12 
purchase  of  land  on  Lake  Erie, 

13 
purchase  of  land  from  the  United 

States,  ib. 
Connecticut  claimants,  history  of^ 

14 
cases  relating  to,  14-16 
duty  of  deputy  surveyors  to  mark 

boundaries  of  a  survey,  302, 303. 

465 
See  Surveys, 

BLUNSTON*S  LICENCES, 
to  settlers  on  disputed  territory,  8 
titles  to  land  under,  352 

BURYING-GROUNDS. 
See  Religious  Societies, 


CAVEAT. 
See  Land  Office,  Board  of  Pro* 

perty. 
to  be  filed    in    reasonable  time, 

432 
when  patent  to  issue  after,  407 
by  person  having  improvement  on 

an  island,,  412 

CERTIFICATES. 
See  Deputy  Surveyors, 
See  Depreciation, 

CHARTER, 
royal  charter  to  William  Penn, 
32 

principles  of  civil  and  religious 
liberty  declared  in  it,  6,  7 

charter  of  privileges  by  William 
Penn,  62 

CHURCHES. 
See  Religious  Societies, 
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COMMISSIONERS  OF  LANDS, 

ETC. 
proprietary  first  commission,  1694, 

107 
proprietary's  appointment  of,  1680, 

67 
proprietary's  instructions  to,  1687, 

68 
compensation  to,  69 
proprietary's    commission,    1701, 

80 
powers  of,  85 
authorized    to    sell    Proprietary 

Manors,  86 
power  of  attorney  from  William 

Penn  and  his  mortgagees,  1711, 

211 
letter  of  attorney  by  Hannah  Penn 

and  mortgagees,  224 
letter  of  attorney  by  Hannah  Penn, 

etc.  283 

—  John  Penn  to  Thomas  Penn, 
236 

—  Richard    Penn    to    Lynford 
Lardner,  2^ 

—  Thomas  and  Richard  Penn  to 
Lynford  Lardner,  239 

commission  to  John  Penn,  245 
appointed  by  William  Penn  and 
his  mortgagees,  277 

COMMISSIONS. 
Bee  Commitsionerst  etc. 
See  Instructions. 
commission  tu  Thomas  Smith,  D. 
S.  305 

COMPENSATION. 

to    purchasers    for  deficiency  of 

land,  82.  85 
act  directing,  209 

CONCEALED  LANDS, 
what  were  called,  66.  70 

CONDITIONS,  ETC. 
conditions  and  concessions  by  Wil- 
liam Penn  and  first  purchasers, 
1691,  46 

CONNECTICUT  TITLES, 
claimants  under,  to  lands  in  Penn- 
sylvania, 14 
cases  relating  to,  14-17 
settlement  of,  16 


CO-PARTNERS. 

land  purchased  by,  to  descend  to 
survivor  and  heirs  of  deceased 
partner  equally,  77.  85 

COURTS, 
of  Nisi  Prius,  jurisdiction,  2 
Circuit  Courts,    jurisdiction  and 

practice  in,  2 
Judicial  Districts  in  176^5, 1 
no  system  of  jurisprudence  until 

after  1790,  etc.  157 
rem^irks  as  to  the  judges,  etc., 

157.466 

CUSTOM. 

See  Land  Office,     Usage, 
rights  depend  mg  upon,  4 
referred  to  in  conditions,  etc.  46 
referred  tu  in  a  warrant,  66 
referred    to    in    a    Proprietary's 
Commission,  67 


DEEDS  AND  CONVEYANCES. 

provisions  in  *'  Laws  agreed  to  in 

England,"  for  recording,  etc., 

52.255 
laws  and  acts  for  recording,  etc;, 

255 
deeds  by  William  Penn  bound  the 

grantees  to  record,  ib. 
act  directing  form  of  possession  in 

transferring  titles,  256 
efiect  of  deed  of  feofi^ment,  etc., 

256.  266 
living  of  seizin,  266 
efl^ect  of  deed  of  bargain  and  sale, 

267 
recitals  in,  evidence  against  those 

claiming  under  them,  463 

DELAY. 
See  Laches, 

DEPRECIATION. 

land  to  be  sold  to  redeem  certifi- 
cates of  depreciation,  etc.  379 

depreciation  certificates  received 
in  payment  of  land,  365 

DEPUTY  SURVEYORS. 
See  Surveys, 
warrants  cent  to,  24 
copies  of  warranto  ordered  to  bi 
sent  to,  26.  63 
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DEPUTY   SURVEYORS--con/tn. 

tted. 
to  ^ive  notice  before  re-surveying, 

77 
penalty  for  wrong  survey,  77 
to  take  bonds  for  price  of  warrant, 

88 
fees  to  be  paid  before  return  of 

survey,  332.  420 

—  as  soon  as  survey  completed, 
304-5 

duty  as  to  applications,  299 

instructions  to,  1765,  802 

to  give  bond  with  security,  303. 

395 
commission  to  Thomas  Smith,  D. 

S.  305 
effect  of  paying  surveying  fees, 

306.  334.  420 
duty  as  to  warrants  under  lottery 

Act  of  1785,  392-4 
-*-  under  act  of  1792,  404 
to  return  every  year  a  list  of  war- 
rants, etc.  395. 405 

—  plots  of  surveys  and  connected 
draught,  etc.,  405 

appointment  of,  395. 403 

oath  of  office,  395 

practice  in  making  surveys,  318. 

464 
the  agent  of  the  owner  of  appli- 
cation, etc.,  when,  441 
neglect  of  to  return  a  survey,  not 

to  postpone  or  affect  applicant, 

458 
reasons  for  not  returning  survey, 

451 
no  returns  by,  nine  years  out  of 

office,  453 
effect  of  entering  a  warrant  in  the 

Deputy  Surveyor's  books,  under 

the  act  of  1794,  409. 
See  head  Surveys  in  the  text 

DISCONTINUANCE. 

suit  not  discontinued  by  delay  in 
taking  out  record  from  the  Su- 
preme Court,  etc.,  461 

DONATION  LANDS. 

land  appropriated  for  the  officers 
and  soldiers  of  the  Pennsylva- 
pia  line,  380 

applications  by  officers,  etc.,  when 
to  be  made,  381 


an  officer,  eta,  not  to  sell  before 
survey, ib. 

EJECTMENT. 

commenced  without  actual  entry, 

267 
plaintiff  must  recover  on  his  own 

title,  420 
defendant's  possession  good  against 

all  not  having  title,  420 

ENROLMENT. 
See  Recording.  Recorder's  Office. 

ENTRY. 
See  Livery  of  Seisin, 
legal  possession  of  land  transfer- 
red by  deed,  dz^c,  256.  267 

ERIE  TRIANGLE, 
purchase  of,  13 

tlirown   open  for  sale  or  settle- 
ment, 14. 
See  Presque  Isle. 

ESCHEAT, 
vacating    warrants    granted   on, 

293. 
case  of  an  escheat  warrant,  312. 


FEES. 
See  Surveyor' Oeneral.    Deputy' 
Surveyors.  Land  Cfffice. 

FERRIES, 
licenses  for,  by  Proprietary  gov- 
ernment, 240. 

FIELD  NOTES. 
See  Surveys. 

FRAME  OF  GOVERNMENT, 
by  William  Penn,  6 


GOLD  AND  SILVER  ORE. 
See  Mines. 

GRANTS. 

See  Warrants.  Titles  to  Land. 
Patents, 
Act  of  1711,  confirming,  200 
special  grants,  162-195 
lost  by  prior  right,  credit  for,  210 
new  warrant  for,  210 


GRANTS— conlinueil. 

to  Proprietary  t^cere,  312 
■peciai  granU  in  1769, 3IQ 
enlriet  of  Bpecial    grantB   1769, 

318-22 
no  grsDi  for  more  than  400  ncree, 

873.383 


IMPROVEMENT. 
8«e  Settlement. 

clause  ID  warnnta,  reqnjring,  65. 
28.  loe 

Tight  bj  residence  and  improve- 
meni,  4.  132 

title  by,  on  whst  foanded,  4.  107. 
132.  160 

provision  for,  in  Proprietary's  Con- 
ditions, &c.,  160.  48.  109 

origin  of  improvements,  138 

Utle  by,  nature  of,  107.  149.  131 

riglits  bj,  once  uoasidered  person- 
alty, liJO 

now  as  real  estales,  151 
how  assigned  formerly,  1S5. 
150 

rights  by  settlement  acknowledg- 
ed in  land  oftice,  108 

warranis  and  giants  for  land  set- 
tled, log.  110 

warrants,  **  to  be   seated  witbin 
two  years,"  &c.,  110 

procif     "■  ""    ""  '"'--- 
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I   of  Thomas   Penn, 


orders  of  land  office,  opened  in 
1765,  116-7 

orders  to  surveyors,  in  1765,  117 

warrants  calling  for  improve- 
ments, 117 

warrants  never  granted  for  lands 
settled  by  another  person  in 
possession,  IIT-IIS 

warrants  calling  for  lands  settled 
by  another,  in  1784-5,  118 

cases  where  settlers  were  ousted, 
118 

cases,  as  to  extent  of  improve- 
ment, 1 18 

Act  of  Assembly  of  1786, 118-9 

inlerest  from  date  of  improve- 
ment, 120 

cases  at  law  and  decisions  relative 
to  titles  by,  121 

"tickets"  given  for  land,  &c,,132 

what  land  included  in  an  improve- 
ment right,  123.  140 
60 
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when  commenced,  154. 161 
hnw  abandoned.  139.  155. 161 
distinction  between  improvemeDt 

and  settlement,  161 
an>lictttionB  calling  for,  after  pi^ 

clamation  of  1"35,  2S5 
claimants  to,  required  to  enter  ap- 
plications, 30(1 
certilicBteB  of  time  when  begun, 
361 

INDIANS. 

William  Penn's  design  as  to  their 
civilization,  Sic.  3:J 

provisions  in  Proprietary's  condi- 
tions, &e.  as  to  sales  to  or  \tj 
India ni!,  48 

as  to  conduct  towards  In- 
dians, 48 

as  to  suits  by  or  against,  48 

rights  of,  as  to  tiicir  lands,  49 

Indian  fields  to  be  reserved  to 
ProprieUry,  69.  110 

practice  as  to  unlawful  killing  of, 
287 

settlers  warned  to  remove  from 
lands  not  purchased  of  ihe  In- 
dians, 1740,  117 

all  rights  to  be  located  on  lands 
purchased  of  the  Indians,  384 

for  the  ditferent  purchases  made 
of,  see  the  openings  of  the  land 
office  under  Land  Qffice. 

INSTRUCTIONa 
See  Propnelary.  CommUtionert. 
Deputy-  Surveyors, 

INTEREST. 

See  Price*  o/Land.  Pur-chiiie- 
Monfy. 

interest  from  date  of  improvement, 
120 

Acts  regulating  intere&t  un  land, 
153.  155.  414 

on  money  paid  on  lost  unrrnnts, 
&c.,  401 

Act  for  charging  interest  on  inte- 
rest for  lands,  &c.,  416 

ISLANDS, 
in  the  rivers  Susqoehinn.i.  &./:., 

excepted      from      applioitions, 

396 
to  be  sold  for  the  highest  prices, 


( 
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ISLANDS— conftnuei. 
applications  and  warrants  therefor, 
1794,  412 

—  in  favour  of  improvers,  412 
caveats   bj  persons    having  im« 

provements  OD,  412 
prices  for  land,  how  fixed,  413 
not  capable  of  cultivation   to  be 

public  highways,  413 

LACHES. 

See  Surveyi,  Abandonment. 

effect,  in  general,  of  laches  in  pur- 
suing a  right,  457.  464 

a  warrant  postponed  by  laches  in 
procuring  a  survey,  or  survey 
and  return,  458 

application  postponed  by,  425.  440 

LAND  OFFICE. 

remarks  as  to  early  records,  &c., 
in,  3.  62 

practice  and  usage  in,  on  what 
founded,  6.  27 

as  to  general  regulations,  4,  5.  66, 
67 

officers  of,  107.  116 

no  warrants  ii^sued  from  1730  to 
1733,114 

orders  of,  on  opening  in  1765, 116, 
117 

as  to  the  office  being  closed  be- 
tween 1719  and  1732,  131-2 

*«  Tickets"  given  for  land,  132 

proceedings  in,  under  Trustees  of 
William  Penn  and  hia  mort^ 
gagees,  221 

proceedings  in,  af\er  death  of  Wil- 
liam Penn,  221 

—  during  suit  as  to  his  heirs,  223 
as  to  the  land  office  ever  being 

closed,  223 

notes  by  secretary,  &c.  to  deputy- 
surveyors  to  survey,  &.c.,  223 

practice  in,  from  1719  to  1732, 
222-4 

Act  for  recording  warrants  and 
surveys,  269 

applications  ceased,  1769,  323 

scheme  of  a  lottery,  1735,  27^ 

orders  of,  1765.  298 

opened  for  lands  East  side  of  Sus- 
quehanna, 301 

—  on  the  West  side  of  Susque- 
hanna, 307 

opened  for  lands  in  the  New  Pur- 


chase, 1769, 314 
practice  in,  1769,  &c.,  323 
practice  as  to  entering  payment  of 

purchase-money,  334 
John  Eeble*s  blotter,  334^ 
papers  found  in,  342 
proceedings  of,  under  the  Proprie* 

taries,  ratified  by  the    Act  of 

1779,  368 
act  for  establishing  a  land  oflSce 

in  1781, 369 
act  supplementary,  375 
Board    of    Property   established, 

1782,  376 
act  for  opening,  1784, 383 
act  of  2l6t  December,  1784,  388 
act  of  8th  April,  1785,  389 
act  of  3d  April,  1792,  for  sale  of 

vacant  land,  402 
act  of  22d  April,  1794,  409 
act  for  settling  accounts  in,  1807, 

416 

LANDa 

See  Land  Qfice,    Mines, 

provision  in  William  Penn's  laws, 
&.C.,  as  to  liability  for  debt,  52 

policy  as  to  one  person  ingrossing 
lands  in  one  place,  72 

warrants  to  divide  land  between 
settlers  and  purchasers,  73.  85 

lands  held  by  co-partners  to  des- 
cend to  survivor  and  heirs  of  the 
deceased  equally,  77 

rights  by  improvement,  &c.,  how 
assigned,  1:35.  150 

legal    possession    transferred    by 
deed,  &c.,  256.  267. 
See  THtles  to  Land^  Deeds  Sf 
Conveyances,  4r  other  titles. 

to  be  held  in  absolute  property, 
&c.,  373 

tenure  by  which  held,  not  feudal, 
374 

line  trees,  and  corners,  observa- 
tions respecting,  465 

LAWS. 

laws  agreed  on  in  England,  1662, 
60 

laws  repealed  by  the  king  and 
council  continued,  or  their  prin- 
ciples acted  on,  74.  85 

acts  of  assembly  of  the  province 
liable  to  be  repealed  by  the 
king,  dtc,  37 
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LA  WS — continued. 
acts  of  assembly  repealed  bj  the 

king,  &c.,  85.  265.  276 
law  of  1701,  confirming    titles, 

rights,  &c.,  to  land,  75 

LETTERS  OP  ATTORNEY. 

sales  of  lands  made  by  virtue  of,  to 

be  valid,  80 
bow  to  be  proved,  80 
sales  of  lands  by  attorneys  of  aliens 

to  be  valid,  80 
Bee    William    Penn.     Commit' 

turners  of  Property, 

LIMITATION. 

provision  in  William  Penn*s  laws, 
&c.,  relative  to  seven  years* 
possession  of  lands,  52 

of  suit,  A^^f  decision  of  Board  of 
Property,  &c.,  407 

LINE  TREES. 
See  Surveys, 

LIVERY  OF  SEISIN. 
See  Deeds  and  Conveyances, 

LOCATION. 

See     Application.      Warrant. 
Survey. 

a  shifted  or  removed  location,  146 

locations  entered  in  1766,  310 

system  of,  remarks  relative  to,  829 

meaning  of,  in  act  of  1781,  375 

required  to  be  descriptive,  383. 
418 

postponed  by  laches,  &c.,  432 

inception  of  title,  429 

descriptive,  title  commences  from 
survey,  428 

vague,  title  commences  from  re- 
turn of  survey,  428 

lost  locations,  other  lands  survey- 
ed on,  428 

title  thereon,  428 

general  rules,  428 

on  a  shifted,  title  commences  from 
the  acceptance  of  the  survey, 
458 

LOTTERY. 

scheme  of  a  lottery.  1785,  278 
warrants  on  lottery  tickets,  281 
lottery  for  sale  of  land  in  1769, 
314.  817 


lottery  for  sale  of  land  in  1785, 

389 
lottery  Applications,  what,  485. 
437 
general  rules  as  to  preference, 

435.437 
See  Applications. 

LUZERNE  COUNTY,  boundaries 
of,  in  1795, 1. 


MANORS, 
commissioners  of  Property  autho- 
rised to  sell  Proprietary  manors, 
66 
special  commission  to  sell,  86 
price  for  land   in  the  Manor  of 

Rockland,  68 
warrants  to  settlers  in  manors,  88 
no  price  fixed  for  lands  in,  196 
price  generally  higher  than  for 

other  lands,  196 
Letter  of  Attorney  by  Thomas 
Penn   and  Richard  Penn  con- 
cerning, 239 
no  survey  to  be  made  on,  &c., 

802 
confirmed  to  the  Proprietaries,  364 
Quit-rents  in,  confirmed  to  the 
Proprietaries,  364 

MARYLAND. 

See  the  title.  Boundaries. 
agreement  between  Lord  Balti- 
more and  the  Proprietaries  of 
Pennsylvania,  7,  8 

MARKED  TREES,  ETC. 
observations  respecting,  465 
See  Surveys. 

MASON  AND  DIXON'S  LINE. 

when  run,  10 

order  of  Council  confirming  it,  10 

MINES. 

granted  to  the  Proprietary  by  the 
Royal  Charter,  34 

what  reserved  to  Proprietary,  &^., 
47 

one-fifth  of  gold  and  silver  re- 
served to  the  King,  34 

to  be  the  property  of  pdrchasers 
of  lands,  47.  373 

royal  mines  reserved,  47.  878 
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MINGS— cofitmued. 
no  grants  to  be  made  for  lands 

containing,  &c.,  69 
gold  and  silver  reserved  to  Com* 
monwealtb,  one-fiflh,  373 

MORTGAGE. 

of  the  Province,  by  William  Penn, 
62.  2-21 

commission  by  William  Penn  and 
his  mortgagees,  211.  217.  277 

lands  sold  by  their  trustees,  22 

as  to  the  discharge  of  the  mort- 
gage by  William  Penn,  231. 


NOTICE. 

what  is  constructive,  436 

acts  of  public  officers,  records,  &c., 
notice  to  all  persons,  436 

return  of  survey,  notice  to  all  per- 
sons, 4-36 

proceedings  in  Land  Office,  notice 
to  all  persons,  436 

effect  of,  437. 459 

actual  notice  of  survey,  effect 
thereof,  45()-7 

survey  no  notice  until  return 
thereon,  462 

possession  of  land,  when  notice  to 
others,  459 


OFFICERS. 

land  appropriated  for  officers  of 
Provincial  Regiments,  316 

applications  of,  317 

land  to  be  sold  to  redeem  the  De- 
preciation Certificates  held  by 
officers,  &c.,  379 

land  appropriated  for  officers,  &c., 
of  Pennsylvania  line,  381 

OVERPLUS  LANDS. 

{See  titles,  Warrants^  Surveys, 
Resurveys, 
how  disposed  of,  when  the  tract 
has  by  the  original  purchaser 
been  sold  to  others  in  parts,  &.C., 
77 
act  directing  the  disposal  of,  206 


PALATINES, 
settlements  by,  113 
warrants  to,  164 


PARTITION. 
warrants  to  make  partition,  73. 
876 
case  of,  in  1770, 376 

PATENT. 

See  PurcJuue  Money,    Land 

Office. 

case  of  a  Patent  in  1682,  27 
not  recorded,  27 

warrants  requiring  Patents  within 
a  certain  time,  72 

mortgage  and  bonds  taken  fiyr 
price,  87.  105 

act  of  1711,  confirming,  200 

required  to  be  taken  out,  &c., 
within  a  certain  time,  300.  310. 
315.  331 

practice  as  to  the  time  of  taking 
out,  312.  315.  :j31 

time  extended  by  Act  of  Assem- 
bly, 316.  370.  410 

form  prescribed  by  Act  of  Assem- 
bly, 373 

stayed  on  decision  of  Board  of 
Property,  407 

how  signed,  444 

not  conclusive  in  ejectment,  455 

recitals  in,  evidence  against  those 
claiming  under  it,  463 

PENN,  WILLIAM, 
royal  charter  to,  32 
first  return  to  England,  16S4,  5 
second  visit  to  the  Province,  in 

1699,  24.  26 
frame  of  government,  6 
prosecuted  and  arrested  in  Eng- 
land, 25.  29. 
superseded  as  Governor,  25 
proposed  release  of  his  rights  as 

Proprietary,  26 
death  of,  2:^,  222 
his  right  to  the  soil,  5 
distinction  between  his  private  and 

political  rights,  5.  62 
terms  agreed  on  in  England,  6. 50 
his  Charter  of  Privileges,  56 
a  man  of  education,  understanding, 

&c.,  62 
his  plan  for  settling  the  Province, 

62.  105.  160. 
imprisoned  for  debt,  63 
mortgage  of  the  Province,  63, 221 
act  of  1700,  confirming  titles,  75 
Letter  of  Attorney,  or  Commission 
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WILLIAM  PENN— conHnttcJ. 
of  1701,  80 

power  of  attorney,  dLc,  from  him 
and  his  mort^fagees,  211 

prop<tsition  to  sell  the  Province, 
221 

dispute  after  his  death  as  to  the 
right  to  the  Province,  222-3 

suit  in  Chancery  as  to  his  heirs, 
222-4 

his  heirs,  Proprietaries,  die,  224 

commission  by  him  and  his  mort- 
gagees, 277 

PETITFON  OP  RIGHT, 
by  the  Provincial  Assembly,  16d3, 
29 

POSSESSION. 

See  Settlement. 

provision  in  Penn*s  laws,  &c.,  as 
to  seven  years'  possession  of 
lands,  &c.,  52 

legal  po!;:session  of  lands  trans- 
ferred by  deed,  &c.,  256.  267 

effect  in  ejectment,  420 

effect  of  taking  possession  of  land 
on  a  survey  before  a  return 
thereof,  458 

possession,  notice  to  others,  459 

PRE-EMPTION  RIGHT, 
by  act  of  1786, 118-19 
right  of  pre-emption  allowed  to 

settlers  on  Indian  lands  during 

the  war,  &c.,  388,  389 
pre-emption  warrants,  388-9. 399. 

PRESQUE  ISLE. 

land  and  harbour  at,  reserved  for 
use  of  the  State,  408 

PRICES  OP  LANDS. 

See  Purchase  Money, 
determined  by  tlie  Proprietaries, 

&c.,  62, 63 
varied  often  by  them,  63.  105 
case  of  a  warrant,  **  price  to  be 

fixed  by  appraisers,"  73 
warrants  "  to  agree,"  87 
warrants  to  be  void  if  terms  not 

ful6Iled,  87 
bonds  given  for  on  warrants  and 

patents,  87.  105 
Deputy  Surveyors  to  take  bonds  for 

prices  of  warrants,  88 


no  prices  mentioned  in  warrant^ 
to  purchasers  in  England,  63 
and  sometimes  not  in  other 
warrants,  63 
for    lands  sold  by  Proprietaries, 

&c.,  63 
not  generally  paid  on  taking  out 

warrants,  64 
practice  of  partial  payments,  170-5 
copies  of  accounts  for,  on  the  Land 

Office,  170-175 
at  different  periods,  195-9 
when  to  be  paid,  195.  199 
practice  of  agreeing  upon  prices 

on  applications,  221 
certificates   of  depreciation,  &c., 
received  for  land  by  the  State, 
385. 388 
settled  for  with  the  States  as 
expenses  of  the  Revolution- 
ary war,  386 
prices  of  unsealed  lands  of  the 

State  bow  applied,  386 
prices  for  land  by  Act  of  3d  April, 
1792.  402,  403 
by  Act  of  1784,  383 
by  Act  of21  Dec.  1784,  387 
on  the  opening  of  the  Land 
Office,  1769, 314 

PRIVILEGES. 
William  Penn's Charter  of,  56 
Charter  to  William  Penn,  32 
Petition  of  Right,  and  order  there* 

on,  29 
conditions  and  concessions  by  Wil- 
liam Penn,  &c.,  46 
laws  agreed  upon,  &c.,  50 

PROCLAMATION. 

See  Vacating  Warrants. 
of  Governor  Fletcher,  32 
of  the  Proprietaries,  1735,  383 

PROPRIETARIES. 

See  the  title,  William  Penn. 
right  to  the  soil,  5 
right  to  dispose  of  lands,  5 
distinction   between  his    private 

and  politioal  rights,  5 
dispute  as  to  who  was  the  Pro- 
prietor after  the  death  of  Wm. 
Penn,  28 
reservation  of  lands  to,  48.  69 
appointment    of    commissioners, 
&c^  1686,  67 
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PROPRIETARIES— conftnticrf. 

inetructions  tocomroissioners,  &c., 
1687,  08 

one  share  in  every  township  re- 
served to,  69.  71 

Indian  fields  reserved  to,  69.  110 

large  tracts  surveyed  for  Proprie- 
tary's use,  71 

concealed  lands  ordered  to  be  sur- 
veyed for  use  of  Proprietary, 
73.  110 

warrants  to  Thomas  Penn,  184. 
193 

warrant  to  Richard  Penn,  184 

the  tenth  of  all  lands  to  be  sur- 
veyed for  use  of,  192. 303 

terms  for  lands,  195-9 

dispute  as  to  the  right  to  the  Pro- 
vince afler  death  of  William 
Penn,  222 

suit  in  Chancery,  222 
final  decree  in,  223-4 

administration  of  sons  of  William 
Penn,  237-54 

sales  of  lands  under  William 
Penn's  sons,  237-254 

distinction  between  right  of  Pro- 
prietaries to  lands  appropriated 
to  them,  and  other  lands,  253 

no  survey  of  land  appropriated  to 
use  of,  302 

warrants  to  Proprietary  officersi 
812 

act  vesting  their  estate  in  the 
Commonwealth,  362 

their  private  estates  confirmed  to 
them,  864 
See  Qmt-rent9. 

PROVINCE. 

See  titles,  WUliam  Penn.  PrO" 
prietary. 
Colonel  Fletcher,  governor  of,  25 
dispute  as  to  the  right  to  be  Pro- 
prietary, 28 
altercation  between  Gov.  Fletcher 

and  the. Legislature,  29 
petition  of  right,  of  1693,  29 
mortgage  of,  by  William  Penn,  23. 

62.221 
proposition    to   sell  by  William 

Penn,  221 
suit  as  to  Proprietarysbip,  222-4 
administration  of  sons  of  William 
Penn,  236.254 


PURCHASE  MONEY. 

See  Prices  for  Land. 
bonds  given  for,  on  warrants  and 

patents,  87.  105.  170 
mortgage  for  purchase  money  on 

patent,  88 
Deputy  Surveyors  ordered  to  take 

bonds  for  the  price  of  the  war- 
rant, 88 
bonds  for,  paid  at  different  times, 

170-5 
copies  of  acconnts  for,  in  the  Land 

Office,  170-5 
entered  blank  on  warrants  to  be 

filled  on  return  of  survey,  174 
fi)r  lands    at  different    periods, 

195-9 
warrants  made  payable  to  Wm. 

Penn,  &c.  211 
warrants   made  payable    to  his 

trustees,  &c.,211 
afler  Sept.  1,  1769,  paid  on  war- 
rants before    sent   to  Deputy 

Surveyor,  323 
never  rigidly  exacted,  812.  315, 

331 
time  in  which  required  to  be  paid 

on  applications,  300,  301.  815 
proclamation  respecting,  800 
time  for  paying  extended, 316. 371. 

377 
payment  of,  proof  of  ownership  of 

application,  warrant,  &.C.  334-5 
practice  in  Land  Office  as  to  the 

payment  of,  335 
John  Keble^s  blotter,  835-6 
where  purchase  money  not  paid, 

&c.  County  Commissioners  to 

sell  the  land,  871-2 
certificates  of  depreciation,  &c.  re- 
ceived in  payment  for  land,  885. 

388 
settled  for  with  the  State,  886 
required  to  be  paid  before  warrant 

issued,  388.  407 
paid  on  lost  warrants,  &c.  to  be 

credited  to  purchaser,  400,  401 
as  to  interest  thereon,  401 
lands  settled  under  Act  of  1792, 

chargeable  &c.  407 
may  be  granted  to  others,  if 
purchase  money  not  paid, 
407 
applications  unpaid  for,  &c.,  to  be 

void,  1794,  409 
applications  received   from  pur- 
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PURCHASE  MONEY— eonttntieif. 
chasers  having  balances  due, 
&c.,  1794,  409 

act  for  tlie  payment  of  balances  on 
M  Proprietary  rights,  &C.5  414. 
416 

act  for  charging  interest  on  inter- 
est for  lands,  &c.,  416 

payment  not  compelled  belfore  re- 
tarn  of  survey,  453.  457 

PURCHASES. 

for  the  difl^rent  purchases  made  of 
the  Indians,  see  the  openings  of 
the  Land  Office  under  the  head 
Land  Office. 

from  William Penn,in  England, 21 

warrants  for,  63 

warrants  to  divide  land  between 
purchasers  of  parts  of  it,  73 

first  purchasers  to  be  preferred  in 
taking  up  lands,  77 

commission  to  John  Penn  as  Go- 
vernor, 242.  250 


QUIT-RENTa 

See  Prices  for  Landt. 
in  warrants,  162.  176 
on  applications,  331 
in  Proprietary  manorsi,  or  tenths 

confirmed  to  them,  365 
in  other  lands  abolished,  &a,  365 


RECEIVER-GENERAL, 
office  under  the  Province,  107 
copies  from  books  of,  170*5 
purchase  money  for  land  paid  to, 
444 
See  Purchase  M&ney, 

RECITALS. 
See  Patent, 
in  a  deed,  when  evidence,  142,463. 

RECORDER'S  OFFICE, 
provision  in  William  Penn's  laws, 
&C.  relative  to,  52 

to  the  enrolment  of  deeds, 

grants,  &c.,  52 
to  the    enrolment   of  bills, 
bonds,  &c.,  52 

RECORDING,  &c. 

See  Recorder's  Cffice* 


laws  and  acts  for  recording,  die, 

255 
of  bills,  bonds,  die,  255. 257 
of  warrants  and  surveys,  &c.,  260 
deeds  of  William   Penn  bindincf 

grantees  to  have  them  recordeo, 

2*15 

♦ 

REGli^TRY. 

S^  Recorder's  Office.  Record- 
ing, dfc. 

RELIGION, 
religious  liberty  allowed  by  Wil- 
liam Penn*s  Charter  of  Privi- 
leges, 57.  60 
provision  in  the  Royal  Charter  to 
William  Penn  as  to  preachers, 
45 
See  Religious  Societies, 

RELIGIOUS  SOCIETIES, 
act  for  enabling  them  to  purchase 

lands    for     burying     grounds, 

churches,  &c.  160 
act  in  favour  of  Protestant,  180 
act  for  confirming  trusts  to,  180 

REMOVED  WARRANTS. 
See  Warrants,    Locations, 

RESIDENCE. 

See  Settlement. 

RE-SURVEY. 

origin  of  re-surveys,  22 

warrants  of,  22 

regulations  concerning,  QQ 

instructions  to  commissioners,  dtc 
68 
See  title  Commissioners, 

no  warrants  for  land  within  five 
miles  of  the  river  Delaware,  68. 
70 

overplus  land  on,  reserved  to  Pro- 
prietary, 68.  70 

entries  of  warrants  to  re-survey, 
73,74 

an  order  in  1703  to  re-survey  every 
tract  in  Chester  county,  &c.,  74 

act  providing  that  Proprietary  may 
re-survey,  &c.  76 

overplus  land  to  be  the  Proprie- 
tary's, 76 

overplus-  land,  possessor  to  have 
the  refusal  of  it,  &c.,  76.  66 
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RE-SU  RVEY^continued, 
deficiency  in  land  to  be  made  up 

to  purchasers,  85.  77     * 
surveyor  to  give  notice,  dtc.  before 

re-survey,  77 
expenses  of  re-suryey  by  whom 

paid,  77 
warrants  to  make  up  deficiency, 

&c.,  87 

ROADS. 

six  per  cent  allowed  on  surveys 
for  roads,  &c.,  76.  206 

ROLLS  OFFICE. 
Under  the  Province,  107 
See  Recorder's  Office,   Record- 
ing, 4fc. 

SCHOOLS. 
See  Religious  Societies, 

SHIFTED  WARRANTS. 
See  Warrants,    Locations. 

SPECIAL  GRANTS, 
of  land  by  the  Proprietaries,  22 
cases  of,  162, 170 
See  Chapter  IIL    Warrants. 

SPECIAL  WARRANTS, 
cases  of,  193 
See  Warrants, 

SECRETARY  OP  LAND  OFFICE. 
See  Land  Office, 
Duty  as  to  applicationsi  299 

SETTLEMENT. 

See  Improvement, 

right  to  land  acquired  by,  4  120. 
899 

nature  of  title  by,  129.  150.  160 

first  settlement  of  the  Province, 
62.  107.  160 

clause  in  warrants  for  settlement 
and  improvement,  65.  110 

provision  for,  in  Proprietary's  con- 
ditions, etc.,  48.  108 

warrants  to  divide  lands  between 
settlers,  73 

rights  by,  recognized  in  Land 
Office,  108-9 

warrants  to  settlers,  109-10 

"settled  on  presumption,"  HI 

permission  granted  to  settle,  ib.      I 


grants  to  settlers,  112-114 
orders  to  surveyors  to  show  lands 

to  settlers,  112 
Palatines  settling,  etc.  113 
warrants  founded  on  settlements^ 

114-115 
proclamation  of  Thomas  Penn*  115 
orders  of  Land  Office  in  1765, 116 
orders  to  surveyors,  in  1765,  117 
settlers  warned  to  remove  from 

lands  not  purchased  of  Indians, 

11713 
settlement  under  Act   of  1786, 

118,  119.  396 
that  Act  declaratory,  etc,  119. 

399 
Act  of  1784, 120 
interest  to  be  paid  fh)ro  date  of, 

120 
cases  at  law  relative  to  settlement 

rights,  121 
rights  by,  how  assigned,  135. 150 
how  commenced  and  continued, 

154.  161 
how  abandoned,  139.  155.  161 
distinction  between  settlement  and 

improvement,  161 
warrants  with  a  proviso,  192 
no  vacating  warrant  for  land  set* 

tied  at  the  time,  293.  331 
settlers  required  to  enter  appliea* 

cations,  300 

—  with  certificates  as  to  the  time 
of  their  settlements,  301 

right  of  pre-emption  allowed  set- 
^,        tiers,  388.  398 

warrants  not  to  issue  for  lands 

settled  except  to  settlers,  398 
settlements  under  the  Act  of  1792, 

403.  406.  410 

—  surveys  thereof,  405 

—  no  title  on  warrant  without 
settlement,  406 

—  lands  granted  to  others  if  not 
paid  for,  407^  ^ 

no  warrant  for  unimproved  land, 

1794,409,410 
.  improvement  not  affected    by  a 

warrant  unless  it  be  surveyed 

and  entered,  etc.,  409 
settlement  uuder  the  Act  of  179li 

410 

SURVEYOR  GENERAL, 
office  of,  in  the  Province,  24 
office  disused  from  1701  to  1707, 
24.68 
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SURVEYOR  G£N£RAL-€o»lt7i- 

ued. 
warrants  ordered  to  be  directed 

to,  27.  63 
duty  as  to  applications,  299 
part  of  surveying  fees  to  be  paid 

to,  by  deputy  surveyors,  303 
declarations  not  evidence,  431 
may  give  time  for  returning  sur- 

veys,  452 
surveys  made  on  warrants  without 

the  order  of,  445 

SURVEYORS. 
See  D^uty  Surveyors,  Surveys, 

SURVEYS. 
See  Re-surveys,  Deputy  Survey- 

ors. 
inaccuracy  in  early  surveys,  22. 

66 
practice  in  making,  66.  70 
intermediate  vacant  land,  67 
concealed  lands,  so  called,  67.  70 

—  to  be  surveyed  for  Proprietary, 
73 

overplus  lands  reserved  to  Pro- 
prietary, 68.73 

Act  of  Assembly  directing  the  dis- 
posal of  overplus  lands,  206 

instructions  by  Proprietary  to  the 
commisdioners,  etc.,  68 

not  to  be  made  next  to  inhabited 
land,  69 

surveys  to  be  contiguous,  70 

what  surveys  for  the  use  of  the 
Proprietary,  71 

warrants  to  survey  overplus  lands, 
73 

deficiency  in  land  on  a  warrant, 
etc.,  to  be  compensated,  77.  209 

penalty  on  surveyor  for  making  a 
wrong  survey,  77 

orders  to  deputy  surveyors  in  1765 
as  to  settlements,  etc.,  117 

presumed  to  be  mad^  on  the  day 
they  purport  to  be,  138 

time  for  making  return  of  a  sur- 
vey, 147.  300.  304 

—  practice  respecting,  315 

—  on  applications,  299,  300 

on  noies  by  secretary  of  Land 
Office  to  the  deputy  surveyors, 
22:3 

Act  of  Assembly  for  recording, 
269 

61 


overplus  lands,  bow  much  allowed 

by  Proprietary,  76,  206 
excess  of  quantity  in  a  survey, 

directions  respecting,  307,  306. 

397 

—  law  and  practice  respecting, 
308 

survey  not  to  exceed  quantity  ex- 
pressed in  warrant,  388 

fees  for  surveying  required  to  be 
paid  before  return  of  survey, 
332.  420 

•—  as  soon  as  survey  completed, 
304.306 

—  effect  of  non-payment  of,  806. 
3:32. 340 

surveys  not  to  be  made  oq  tickets, 

etc.,  304 
owner  of  warrant,  etc.,  required 

to  show  the  land,  300.  304 

—  effect  of  his  not  showing  it,  334 
what  constitutes  a  survey  on  the 

ground,  354.  4:33.  465 
what  is  a  good  survey,  355.  465 
as  to  extending  the  lines  of  a  sur- 
vey, :i54-5.  466 
as  to  plotting  or  drafting,  ib. 
presumed  to  be  made  with  consent 

of  applicant,  etc.,  432 
may  be   changed  before  return, 

432.451 
opening  the  lines  of  a  survey,  433 
lines  of,  practice  as  to  running, 
465 

—  as  to  marking,  ib. 

line  trees,  corners,  etc.,  remarks 

concerning,  465,  466 
field  notes,  draft,  etc.,  evidence  of 

a  survey,  433 
how  to  be  made  by  Act  of  1785, 

395.  397 

—  by  Act  of  1792,  405 

land  to  be  surveyed  in  one  tract, 

397.  405 
as  to  the  form  of  a  tract,  ib. 
as  to  the  front  of  a  tract  on  a 

river,  etc.,  ib. 
surveys  on  warrants  under  Lottery 

Act  of  1785,  391 
survey  made   without    authority, 

effect  of,  462.  4a3 
survey  no  notice  until  return,  etc., 

462 
effect  of  actual  notice  of,  459-60 
surveys  to  be  confined  to  lands 

purchased  of  the  IndiaiM,  384 
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SURVEYS— oonCtntieii 

returns  of  survey  to  be  made  in 
nine  mouths,  by  Act  of  1781, 
373 

—  in  six  months  by  Act  of  1792, 
403 

Surveyor  General  may  give  time, 
452 

time  for  making  and  returning 
surveys  extended,  371.  374. 877 

what  is  an  abaodooment  of  a  sur- 
vey, 353.  463 

effect  of  delay  in  having  survey 
made  and  returned,  410.  413. 
436 

what  time  in  delaying  return  of 
survey  will  postpone  a  warrant, 
application,  etc.,  453.  458 

return  of  survey  notice  to  all  per- 
sons, 436 

title  commenced  from  time  of  sur- 
vey on  descriptive  application, 
etc.,  425.  451 

—  from  return  of  survey  on  re- 
moved application,  ib. 

possession  taken  before  return  of 

survey,  effect  of,  458 
DO  returns  to  be  made  by  deputy 

surveyors    nine    years    out   of 

office,  453 
reasons  which  excuse    delay  in 

returning,  451 
surveyor-general  may  give  time 

for  returning,  452 
order  for,  and  returns  made  since 

1798,  464 
surveys  made  afler  the  Revolu- 
tionary war,  without  warrants 

or  orders,  465 

—  declared  void  by  act  of  assem- 
bly, 466 

a  survey  an  essential  part  of  a 
title,  d2,c.,  466 

titles  on  warrants  surveyed  with- 
out orders  thereon  from  the  sur- 
veyor-general, 445 

what  comprised  in  the  lines  of  a 
survey,  466 

SURVIVORSHIP. 

See  Co-partners,    Partition, 

SWEDES  AND  DUTCH, 
settlements  of^  before  the  province, 

26.  1(»7 
their  titles  confirmed,  27 


applications  for  warrants  by  set- 
tlers after  proclamation  of  1735, 
285 

SWISSERS. 
warrants  granted  to,  162 


TENURE. 

See  the  Royal  Charter  granted  to 
WiUiam  Penn,  43 

See  Laws  agreed  on  in  England, 
Conditions  and  Concessions^  46 

See  Titles  to  Land. 

of  lands  in  Pennsylvania  not  feu- 
dal, 373, 374 

TICKETS. 

tickets  for  land,  given  by  the 
Secretary  of  the  land  office,  &c« 
132 

warrants  granted  on  lottery  tic- 
kets, 281 

surveys  not  to  be  made  on  tickets, 
&c.,  304 

TITLES  TO  LAND. 

the  several  modes  in  which  they 

were  commenced,  in  Pennsyl- 
vania, 21 
by  purchase  from  William  Penn 

in  England,  21 
by  special  grants,  22 
by  warrants,  23-5 

See     Warrants.      Settlement. 
Improvement,    C\utonu    Vs' 
age. 
act  of  1711  confirming,  290 

See  Deeds  and  Conveyances. 
possession  on  transferof  titles,  256, 

266 
afler  September  1,  1769,  all  titles 

bv   warrants,   not  applications, 

323 
titles  under  the  Proprietaries,  &c. 

confirmed  under  the  Common- 
wealth, 364 
titles  to  land  from  the  state  shall 

be  clear  and  free,  &c.  373 
tenure  of  lands  not  feudal,  374 
inception  of  title,  107.  425.  149. 

l:U 
when  commenced  on   descriptive 

applications,  &c.,  425 
—  on  removed  applications,  &c., 

425 
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TOWNSHIPS. 
Penn*s  "plan  of  townships"  for 
surveying  lands,  24.  65 

—  not  acted  on,  in  practice,  65. 71 
one  share  in  every  township  re- 
served to  Proprietary,  69 

—  this  rale  not  observed,  71 
Indian  fields  in,  reserved  to  Pro- 
prietary, 69 


USAGE. 

See  Land  Office,    Custom, 
rights  depending  on,  467 
remarks  as  to  the  asage  and  eas- 
terns of  the  land  office,  467 


VACATING  WARRANTS. 

See  Warrants, 
a  vacating  warrant,  in  1688,  71 
vacating     warrants,    117.     263. 

311 
proclamation  of  the  Proprietaries, 

1738, 283 
effects  of,  285 
cases  and  forms  of,  286 
special  warrants,  285 
cases  respecting,  294.  287-291 
issued  without  forfeiture  of  first 

warrants,  &c.,  292 
granted  to  children  or  relatives  of 

deceased  grantee,  292 
on  escheats,  312.  293 
none  issued  for  land  settled  at  the 

time,  331.  293 
issued  in  1766,311 
causes  of  ceasing,  remarks,  330 

VACANT  LANDS. 

See  Improvement.    Settlement, 

VIRGINIA. 

See  the  title,  Boundaries. 


WARRANTS. 

title  to  land  commenced  by,  23 

warrants  for  land,  2:^ 

at  first  were  general,  not  descrip- 
tive, 70 

applications  for,  23.  323 

forms  of  warrants,  93-104.  88-92. 
73.24 

practice  in  land  office,  24.  63 

sent  to  the  deputy-surveyor,  24. 63  | 


ordered  to  be  directed  to  surveyor- 
general,  26.  63 
copies  ordered  to  be  sent  to  the 

deputy-surveyors,  26 
when  they  contained  the  condition 

that  the  land  should  be  settled 

and  improved,  65.  28 
during  the  dispute  as  to  who  was 

proprietor  of  ihe  province,  28 
form  of,  as  to  prices  for  land,  and 

the  time  of  payment,  28 
warrants  for  land  purchased  in 

England,  63 
arranged   alphabetically  in   land 

office,  64 
in  ranges  labelled  "  Old  Rights,*' 

92.64 
forms  of  entries,  64-5 
purchase-money  generally  paid  on 

taking  out  a  warrant,  63.  337 
a  vacating  warrant,  1688,  71 
requiring  patents  to  be  t&ken  out 

in  a  certain  time,  72 
warrants  to  same  person  to  be  laid 

out  in  different  townships,  72 
entries  of  warrants,  73. 164 
warrants  to  divide  land  between 

settlers,  73.  376 
warrants  to  re-survey,  73 
warrants  **  to  agree,"  87 
to  be  void,  if  terms  not  fulfilled. 

87.  110 
warrants  for  land  settled  on,  109- 

110 
warrants  to  be  seated  within  two 

years,  &c.,  110 
no  warrants  to  take  up  land  from 

1730  to  1733,  114 
warrants  founded  on  settlements, 

114-115 
vacating  warrants,  117.  263 
warrant  of  acceptance,  190.  425 
presumed  to  be  issued  on  the  day 

of  Its  date,  138 
shifted  warrant,  146.  425 
not  in  the  ordinary  form,  162 
warrants  with  a  proviso,  192 
special  warrants,  cases  of,  193 
—  what  so  called,  285 
new   warrants  in  lieu  of  grants 

lost,  &c.,  210 
made  payable  to  the  use  of  Wil- 
liam Penn,  221 

to  William  Penn,  211 

to  the  trustees  of,  211 

act  for  recording  of,  269 


464 
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W  A  R  R  A  N  TS^-cmtinued. 

after  September  1,  1769,  all  titles 
by  warrants,  323 

—  and  purchase-money  paid  be- 
fore they  were  issued,  323 

dated  the  day  of  the  application, 
323 

on  lottery  tickets,  281 

vacating  warrants,  283 

warrants  issued  in  1766  for  lands 
west  of  Susquehanna,  3U9 

mislaid,  cases  of,  31 1 

granted    to    Proprietary  officers, 
312 

warrants     on     which     purchase- 
money  unpaid,  337 

cases  at  law,  on  such  warrants 
338 

fraudulently  obtained  from  Land 
Office,  void,  351 

descriptive,  what,  359.  418.  429 
gives  title  from  date,  359.  451, 

459 
question  for  the  jury,  259.  429 
title,  when    commenced,  429. 
451 

must  be  reasonably  pursued,  451. 
458 

title  not  complete  until  return  of 
survey,  457,  453 

no   warrant  for  more  than  400 
acres,  374.  403 

warrants  under  the  Act  of  21  De- 
cember, 1784,  369 

pre-emption  warrants,  389 

warrants  under   Lottery   Act  of 
1785,  391 

removed  or  shifted  warrants,  &.C., 
418 
title,  under,  425.  428.  458 
title  commences  from  accept- 
ance of  survey,  458 
survey  to  be  returned  iu  a  rea- 
sonable time,  458 


indescriptive  warrants,  418.  428 
when  title  commenced  under, 

451.  456.  458 
postponed  by  delay  of  return, 
&c.,  453.  458 

lofit  warrants,  what,  428 
laid  on  other  land,  428 

a  warrant  ordered  to  be  laid  on 
other  land,  421 

postponed,  &c.,  by  laches^  dSc, 
432.  430.  453.  458 

general  rules  as  to  commencement 
of  titles,  428 

warrant  under  Act  of  1792,  not 
to  vest  title  without  settle- 
ment, 406 
not  to  issue  before  purchase- 
money  paid,  407 

no  warrants  to  be  received  for  un- 
improved land,  Sui,f  1794,  409, 
410 

oath  required  by  Act  of  1794, 
before  issuing  a  warrant,  416 

titles  on  warrants  surveyed  with- 
out orders  of  Surveyor-General, 
&.C.,  445 

warrants  issued  by  the  legislature 
of  the  State,  445 

efiect  of  entering  a  warrant  in  the 
Deputy-Surveyor's  books,  409, 
410 

WARRANT  BOOK. 
the  first,  not  in  the  Land  Office, 
64 

WELCH, 
warrant  to  Welch  Friends,  66. 93 
provision  concerning,  in  Proprie- 
tary's instructions,  &c.,  60 

WILLS, 
provision  in  William  Peno*6  laws, 
52 
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